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Justices of the Supreme Court 


DURING THE PERIOD COVERED BY THIS VOLUME, 


CHIEF JUSTICE AND CHANCELLOR, 
ALBERT FRANCIS JUDD. 


FIRST ASSOCIATE JUSTICE, 
LAWRENCE McCULLY. 


SECOND ASSOCIATE JUSTICE, 
EDWARD PRESTON, 
Died Jan. 17, 1890. 


THIRD ASSOCIATE JVSTICE, 
RICHARD F. BICKERTON. 


FOURTH ASSOCIATE JUSTICE, 
ABRAHAM FORNANDER, 
Died Nov. 1, 1887. 


SANFORD B. DOLE, 
Appointed Dec. 28, 1887. 


ATTORNEYS GENERAL. 


ANTONE Rosa, appointed November 15, 1886; resigned June 
28, 1887. 


CLARENCE W. AsHFORD, appointed July 1, 1887. 
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Turis VoLuME is made up of decisions of the Full Court, 
on appeal or exceptions, for the three years ending with 1889. 
It has been compiled by the Justices of the Supreme Court, 
each Justice writing the head-notes of his own decisions. Mr. 
WiniiaM Foster has read proof and made the Index. 

The Third and Fourth Associate Justices, appointed under 
Chapter 59, Laws of 1886, have taken part in the decisions 
reported in this volume. Owing to the severe indisposition of 
Mr. Justice ForRNANDER, resulting in his death in November, 
1887, he was unable to sit at most of the hearings during his 
life. 

Mr. Justice Presron died on January 17th, 1890, and the 
customary memorial notices will appear in the next volume of 
Reports. Under Chapter 66 of the Lawe of 1888, no new 
appointments can be made until the number of Justices is less 
than three. 

Hono.uit, March, 1890. 
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CASES DECIDED 


BY THE 


SUPREME COURT 


OF THE 


HAWAIIAN ISLANDS, 


IN BANCO. 


A. LOPEZ et al. vs. AH MAN, 
QUESTION RESERVED. 
January Term, 1887. 


Jupp, C.J., McCutiy, Preston and Bickerton, JJ. Fornan- 
DER, J., absent. 

On appeals from the Police and District Courts, the fees for witnesses 

cannot be allowed, unless taxed and allowed in the lower Court. 


Where a trial on appeal occupied one day only, and no affidavit was 
filed as to the reason for the attendance of witnesses for more 
than that day, fees for one day’s attendance will be allowed. 


OPINION OF THE CouRT, BY BICKERTON, J. 


This matter comes here on a motion to have plaintiffs’ bill of 
costa taxed and allowed; hearing of motion reserved for the 
Court in Banco by consent of Court and parties. 

The witness fees allowed by statute, for every witness attend- 
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ing and sworn upon the trial of any civil case in the Police and 
Intermediary Courts, is twenty-five cents; Section 1278, Com- 
piled Laws, and Section 5, Act of 1874, “ To abolish the office of 
Circuit Judge of the Island of Oahu.” Plaintiff's bill charges 
one dollar each for witnesses in said Courts. 

We find and hold that these fees must be taxed and allowed 
in the lower Courts before they can be in this Court. We can- 
not, therefore, allow these two items. 

The plaintiff charges in his bill “ witness fees paid six wit- 
nesses in Supreme Court $6,” and “three days attendance, 
six witnesses, and paid them $18.” 

The record shows that the six witnesses were called at the 
trial, which occupied one day. The first item of $6 must be 
allowed. We disallow the other item of $18, the record fail- 
ing to show that the six witnesses were in attendance for three 
days; and if they were, no reasons are given either by affidavit, 
or otherwise, why and when they were in attendance, that they 
resided out of the district, and that it was unsafe to excuse 
them, etc., etc. This bill is subscribed and sworn to by plaintiff 
Lopez. If this item is allowed, a party to a suit might pay any 
amount of fees that is not allowed by statute, file a sworn bill 
and collect what he is not legally entitled to, as for instance, in 
the items “ Police and Intermediary Courts” in the bill; where 
the charge is one dollar for each witness, and the statutory fee 
is only twenty-five cents. The other items in the bill are 
allowed. 

Kinney & Peterson, for plaintiff. 

Ashford & Ashford, for defendants. 


ROSE vs. SMITH. 3 


MARY ROSE vs. HENRY SMITH. 
QUESTION OF COSTS SUBMITTED BY CONSENT. 
JANUARY Term, 1887. 


Jupp, C.J., McCutty, Preston and Bickerton, JJ. Fornan- 
DER, J., absent. 


The defendant’s demurrer having been overruled and the plaintiff 
having discontinued during the progress of the trial : 


Held, that the defendant was not entitled to the costs of the demurrer 
and argument thereon. 


OPINION OF THE COURT, BY PRESTON, J. 


This is a question as to taxation of costs, submitted to the 
Court by consent. 

The defendant demurred to the plaintiff’s declaration, and 
the demurrer was overruled. 

The defendant answered over, and the case went to trial, 
during which the plaintiff discontinued, and undertook to pay 
the costs up to that time. 

At the taxation of costs, the defendant claimed to he entitled 
to the costs of drawing demurrer and copy, and attendance on 
arguing same, according to the scale allowed to attorneys by 
Section 1280 of the Civil Code, to which items the plaintiff’s 
attorney objected. The question for our consideration is, ‘ Were 
those items taxable against the plaintiff.” 

Our answer must be in the negative. 

Kinney & Peterson, for plaintiff. 

Ashford & Ashford, for defendant. 
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SEE HOP COMPANY vs. J. H. SOPER, Marshal, et al. 
Exceptions To Ruiines or McCutty, J. 
JANUARY TeRM, 1887. 


Jupp, C.J., McCuLty and Preston, JJ. (BicKxerton, J., having 
been Counsel in the case, and FOoRNANDER, J., being ill, did 
not sit). 

A party introducing a deed cannot, in rebuttal, introduce testimony 

to resist inferences of law or fact flowing therefrom. 


The only assignments of property by an insolvent which the law will 
sustain are those upon good consideration to a bona fide pur- 
chaser, having no reasonable cause to believe the party insolvent. 


When the whole mortgage was shown to be fraudulent by evidence 
of the party producing it, the Court should not submit to the 
jury a particular clause which might not be fraudulent standing 
alone, 


Exceptions overruled. 


OPINION OF THE CouRT, BY McCuLLy, J. 


The action is trover for the attachment and sale of merchan- 
dise, fixtures, etc., of the estate of one Afu, a bankrupt trader 
at Wailuku, Maui. 

Exceptions are taken, (1) to the refusal of the Court to per- 
mit Afu to testify in rebuttal to conversations had between the 
parties to the mortgage under which the plaintiffs claim, in 
order to repel an inference derived from the terms of the mort- 
gage itself that it was a fraudulent instrument. the plaintiff’s 
counsel contending that such conversations might be proved as 
res geste of the deed. The mortgage had been introduced by the 
plaintiffs, and was their evidence. It is clear, without consider- 
ation of the argument on which plaintiffs seem mainly to 
depend, that they cannot in rebuttal produce testimony to resist 
inferences of law or fact flowing from their own direct evidence. 

(2). In the charge to the jury, the Court ruled that Afu’s 
having neglected to pay two notes amounting to four hundred 
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dollars to the plaintiffs, and ten daye overdue, constituted acts 
of bankruptcy, of which the plaintiffs holding the notes had 
notice, and those facts would bring it within our bankrupt law 
and render the mortgage void. 

Section 14, of the Bankruptcy Statute of 1884, provides that 
every assigninent after insolvency or an act of bankruptcy, 
except upon a good consideration to a bona fide purchaser hav- 
ing no reasonable cause to believe him insolvent, bankrupt or in 
contemplation thereof, shall be void, and Section 1 provides that 
every person owing debts to the amount of five hundred dollars, 
who shall refuse or fail to make payment of any of his just 
demands for ten days after maturity, or who shall make any 
fraudulent conveyance of his property for the purpose of defraud- 
ing his creditors, may be declared bankrupt on petition of any 
creditor to the amount of $250. 

The plaintiffs’ contention is that there must be a failure to 
pay $500 overdue debts, in order to constitute an act of bank- 
ruptcy. But the statute reads that a person owing $500, and 
failing to pay any part thereof, is liable to be made a bankrupt. 

This paragraph from the Judge’s charge must be taken in 
connection with the evidence. As stated by plaintiffs’ counsel, 
the evidence showed that Afu had borrowed from plaintiffs, 
January 1st, 1886, $400, giving two notes payable in one and 
two months, and that March 31st he borrowed a further sum of 
$600, giving a note payable in one month, all without grace, and 
that during the first week in April, all these notes being then 
unpaid and due, or overdue, Afu made a further loan from 
plaintiffs of $178, to meet a pressing demand, a part of which 
he paid, and then arranged to give this mortgage. This mort- 
gage, executed May Ist, is for $1200, including $178, loaned as 
above. It includes all the merchandise and stock in trade, 
fittings, all the book debts and evidences of debt, etc., of the 
mortgagee, all the new stock which might be purchased, whether 
deposited on the mortgagee’s premises or elsewhere. It is to 
secure the said $1200, and also euch further advances as may 
be made. It provides that until full payment, the mortgagees 
or their assigns may control a..? conduct the business, and place 
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a person in charge for that purpose. The proceeds are to be 
applied : 

(1). To the reduction of the amount secured. 

(2). To the purchase of new stock. 

(3). To the discharge in whole or in part of the claim of 
such other creditors as the mortgagees may nominate, but pro- 
vides that they may please not to pay any other claims until 
the whole of the secured claims shall be extinguished. Fore- 
closure may be made by public auction or private contract, one 
month from date. It then appears in the evidence that the 
mortgagees placed the mortgagor in possession for them, or 
rather continued him in possession. 

It is transparent from the contents of the mortgage and from 
the evidence cited, that Afu was insolvent and had committed 
acts of bankruptcy, and that the mortgagees had notice. They 
take notice of there being other creditors by the statement of 
the mortgage. 

The only assignments of property by an insolvent which the 
law will sustain are those upon good consideration to a bona fide 
purchaser, having no reasonable cause to believe him to be 
insolvent. The plaintiffs are very far from this position, and 
the Court should not have charged otherwise than it did. 

(8). The third exception is to the refusal of the Court to 
charge that the clause in the deed permitting the mortgagees to 
discharge from the proceeds of the mortgaged goods, besides the 
debt to themselves, such claims of other creditors as they should 
elect to pay; and to the instruction given that the deed, being a 
transfer of all Afu’s stock in trade and property, was in itself 
an act of bankruptcy and void as against the assignee. 

It does not seem necessary to say much about this exception. 
The second exception having been sustained, the third instruc- 
tion asked for could not affect the result. The whole mortgage 
was held to be void under the circumstances of this case. It 
would not support it to find that any particular clause might 
not be fraudulent per se. It was strictly within the province of 
the Court to instruct that under certain facts, not controverted, 
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and being the plaintiffs’ evidence, the mortgage was void, and 
the question should not have been left to the jury. Thus 

The exceptions are overruled. 

Ashford & Ashford, for plaintiffs. 

W. Austin Whiting, for defendants. 


PELEKINI (w.) vs. KAULALII (k.). 
On APPEAL. 
JANUARY Term, 1887. 


Jupp, C.J., McCuLLY, Preston and Bickerton, JJ. FORNAN- 
DER, J., absent. 


A lease in the Hawaiian language had a clause in it to the purport 
that the lessor shall not without cause take away the land to 
lease it anew or sell it to another during the term; but if the 
lessor without cause take away the land before the lease has 
expired, the lessee can remain on the land without paying rent; 
but if the lessor wishes to sell the land, he must sell it to the 
lessee. The lessor conveyed the land to his wife through a third 
party, and they mortgaged it, and the land was sold to tlte plain- 
tiff upon foreclosure. The lessee (defendant) remained in posses- 
sion and was sued for rent. 

Held, that the covenant was repugnant to itself, as the lessee could 
not remain on and enjoy the premises if he had been dispossessed 
by the lessor; but the latter part of the covenant is to the effect 
that the lessee is to be preferred as a purchaser, and so long as he 
remains in possession, he must pay rent. 


OPINION OF THE COURT, BY JUDD, C.J. 


This case comes to us on the defendant’s appeal on the law 
involved. 

The plaintiff claims $80, rent for two years, of the land in 
question, situated at Kalihi, Oahu, under a lease made on the 
Ist August, 1870, for twenty years at $40 per year. The lessor 
conveyed the leased premises to his wife through a third party, 
and also mortgaged the same, which mortgage has been fore- 
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closed, and the plaintiff is the purchaser at the mortgage sale. 

The lessee paid all rents upon the said property up to the 
time of the alienation. The question is whether or not the 
lessee (defendant) was released by the terms of the lease from 
the liability to pay rent after the alienation. 

The lease is in the Hawaiian language and contains the fol- 
lowing covenant or condition: “The party of the first part 
shall not take away without cause (lawe wale) this land to lease 
it anew or sell it to another while this lease with the party of 
the second part remains unexpired. 

“But if the party of the first part shall without cause take 
away the land, before the lease has expired, the party of the 
second part can remain on the Jand and work it and seek his 
own advantage with the deprivation of the party of the second 
part (of his rent) during the remainder of the term. But if the 
party of the first part wishes to sell the land, he must sell it to 
the party of the second part.” 

The covenant above quoted we must regard as inconsistent 
and repugnant to itself. A lessee cannot remain on and enjoy 
the use of the premises if the lessor has taken them away and 
dispossessed the lessee. 

The sale of the reversion during the term could have no effect 
upon the tenure of the lessee if he paid the rent and kept the 
covenants, and we are at a loss to see why the sale of the land 
should be visited with the penalty to the lessor of losing his 
rent during the remainder of the term. But the parties meant 
more than a mere alienation of the reversion—they meant also 
an alienation which would carry with it the possession of the 
premises to the grantee, for the expression, “the party of the 
first part shall not take away the land to sell it or to lease it 
anew to another,” contemplates this. If the parties intended 
merely to give the lessee the preference as a purchaser, they 
have expressed their meaning badly, but that is the only 
rational construction we are able to put upon it 

He claims, however, that he is freed from hie obligation to 
pay rent by reason of the grant to a third party, although he 
has not been dispossessed and has continued in possession of 
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the premises. Weare of opinion that no other effect can be 
given to the language under discussion than that it is a coven- 
ant to prefer the lessee as a purchaser, and so long as he remains 
in possession he must pay rent. 

Judgment for plaintiff for $80 and costs. 

No appearance of or for the plaintiff. 

S. B. Dole, for defendant. 


H. J. AGNEW vs. JOHN RICHARDSON. 
EXCEPTIONS FROM SEconD CIRCUIT. 
JANUARY Term, 1887. 


Jupp, C.J., McCutty, Preston and BICKERTON, JJ. Fornan- 
DER, J., absent. 


In an action on a promissory note given in part payment for a horse, 
which was afterwards shot, being affected with glanders, the 
defendant offered the testimony of himself and another, as to 
conversations and statements made by and between plaintiff and 
defendant, at the time of making the bargain of sale, which evi- 
dence was admitted; but 


The presiding Justice held that such evidence was not admissible to 
show a special warranty, in face of the contract, put in, or to show 
negative deceit or legal fraud : 

Held, that such ruling was correct, and also 

Held, that if the defendant insiste on fraud as a defense to a bill or 
note, he must altogether repudiate the contract and retain no 
benefit under it, and that the exceptions must be overruled. 


OPINION OF THE COURT, BY PRESTON, J. 


This case comes before the Court on the following bill of 
exceptions taken by the defendant at the trial in last July Term 
before the Chief Justice. 

“This case is a suit upon a promissory note given by the 
defendant to plaintiff in part payment for a horse sold by plain- 
tiff to the defendant. 

“The defendant plead a general denial to the declaration. 
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“The defendant offered evidence, tending to show that the 
horse had glarders, prior to, at the time of, and subsequent to 
the sale, and finally died of it. 

“The horse was sold by written bill of sale containing no 
express warranty. 

“Defendant offered the evidence of John Richardson and 
Manuel Rogs as to conversations and statements made by and 
between plaintiff and defendant at the time of making the bar- 
gain of sale. 

“The Court ruled that this evidence was not admissible to 
show a special warranty. or to show negative deceit or legal 
fraud ; to which the defendant’s counsel duly excepted. 

“The jury rendered a verdict for the plaintiff, to which ver- 
dict the defendant duly excepted as against the law and the 
evidence.” 

It appeared from the testimony at the trial, that the plaintiff 
and defendant had been in negotiation for the sale and purchase 
of the horse in question some time previous to the actual sale, 
but the negotiation had been closed by the defendant declining 
to complete. 

The plaintiff then sent the horse to Wailuku, Island of Maui, 
where the defendant resided and kept a livery stable; the horse 
was kept at such stable for stud purposes, and after the sale the 
horse covered five mares belonging to the defendant; the mares 
had colts which were alive and running with their mothers at 
the time of the trial. 

The defendant came to Honolulu in the month of April, 1883, 
and again entered into negotiations with the plaintiff for the 
purchase of the horse, which resulted in a sale being effected, 
and the following bill of sale was given by the plaintiff: 
“$1100. Hono.utu, May 1, 1885. 

“This is to certify that I have this day sold to John Richard- 
son of Wailuku, Maui, my black stallion known as ‘ Black- 
bird’ at present on the Island of Maui, for and in consideration 
of his notes drawn in my favor at three, six, nine and twelve 
months, amounting in all to eleven hundred dollars, and in 
which amount includes an open buggy, three spring, made by 
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M. T. Holmes of San Francisco. Also one set of single buggy 
harness now in use with ‘ Blackbird’ on Maui.” 

The horse remained in defendant’s possession until the latter 
end of 1885, when it was shot, being then badly affected with 
glanders, which disease, it was contended on behalf of the 
defendant, existed at the time of sale. 

The evidence, the subject of the exceptions, is as follows: 

The defendant testified: “I noticed the horse in the stables, 
he had running at the nostrils whenever I saw him. I lived in 
another part of the town. At the time of the final negotiations 
I told Agnew the horse had running at the nose, and that he 
was sick. He said the horse had nothing more than a simple 
cold, caught on the voyage, (i.e. to Maui), that was all said 
about horse’s health.” 

Manuel Ross testified: “I heard the conversation between 
Agnew and Richardson at the time of sale. Richardson said 
horse was sick. Agnew said it was not. Richardson said it 
had a discharge from the nose. Agnew said it must have 
caught cold going up on the steamer.” 

This evidence was admitted against the objection of the 
plaint: ff. 

The presiding Justice instructed the jury (inter alia) that if 
they found the horse was diseased with glanders at the time of 
sale, and that thereby the horse was of no value, they should 
find for the defendant, but held that the evidence before set cut 
was not admissible to show a special warranty in the face of 
the contract put in, or to show negative deceit or legal fraud. 

Counsel for the defendant contends that the said evidence was 
admissible to prove a false representation made by the plaintiff 
to the defendant at the time of the sale, and false within the 
plaintiff’s knowledge, or that if the plaintiff did not know the 
state of the horse’s health at the time, yet he took upon himself 
to make a representation to the defendant, upon the faith of 
which the defendant acted, and that therefore the plaintiff was 
bound though his mistake was perfectly innocent. (Ainslie vs. 
Medleycott, 9 Ves. Jr., 21). 

Counsel also contends that the alleged misrepresentation 
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amounts to fraud and therefore that the contract was avoided, 
and that as an action could be maintained for such misrepresen- 
tation, the same matters could be pleaded in defense. 

These appear to us to be substantially the grounds relied 
upon by the defendant. 

We think the grounds relied upon by the defendant in defense 
of this action are not tenable, and consequently that the pre- 
siding Judge was right in declining to allow the evidence to go 
to the jury for the purpose requested. 

Undoubtedly fraud will vitiate all contracts, but if the de- 
fendant insists on fraud as a defense to a bill or note, he must 
altogether repudiate the contract and retain no benefit under it. 

We think the evidence given at the trial shows the contrary. 

The exceptions are therefore overruled with costs, and judg- 
ment must be entered for the plaintiff. 

The parties having stipulated that another case pending 
between the same parties on a similar cause of action (L. 2306) 
should depend upon the result of this case: 

Judgment therein must also be entered for the plaintiff. 

W. A. Kinney, for plaintiff. 

L. A. Thurston, for defendant. 


THE PACIFIC NAVIGATION COMPANY vs. S. C. ALLEN. 
S. C. ALLEN vs. THE PACIFIC NAVIGATION COMPANY. 


Tue “Morwauine.” Tue “James I. Dowsett.” 


APPEAL FROM THE DECISION OF THE CHIEF JUSTICE SITTING IN 
ADMIRALTY. 


FEBRUARY 25, 26 ann 28, as or JANUARY TERM, 1887. 


Jupp, C.J., McCuLty, Preston and Fornanper, JJ. BICKER- 
ton, J., having been of Counsel in the case, did not sit. 
On the night of the 20th June, 1886, the steamer J. I. Dowsett had left 


Kuau, a port near Kahului, on the Island of Maui, and was pro- 
ceeding under sail and steam down the Molokai Channel for Hono- 
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lulu. The wind was the usual trade-wind, blowing at the rate of 
about thirty miles an hour in the direction of E.N.E. The J. I. 
Dowsett had all sail set and her course was W.S.W. The breeze 
being a fair wind to her, her sails were “ wing-a-wing,’’ her foresail 
being over on her starboard side and her mainsail on the port 
side. She was going at the rate of from nine to ten knots per 
hour. The Moiwahine., a schooner, was running close to the wind 
on the port tack, with all her sails set, and going frem seven to 
eight knots per hour, steering S.E. by E. The night was moon- 
less, but the sky was clear and the stars were shining. Shortly 
before eleven o'clock the bright mast-head light of the J. I. Dow- 
sett was seen to windward by the lookouts of the Moiwahine, 
reported to the mate whose watch it was, and to the captain, who, 
hearing his men talking about a light, came on deck. The vessels 
were about midway in the channel between Molokai, Lanai and 
Maul, at a point estimated to be somewhat eastward of the port 
of Kaunakakai on Molokai. There was plenty of sea room for 
both vessels, and there are no reefs or obstructions to. navigation 
near the place of collision. The Captain of the Moiwahine saw 
first the mast-head light of the J. I. Dowsett, then her red light 
on the Moiwahine’s port bow, and judged her to be three-quarters 
to one mile off; about a minute after he saw her green light and 
after that her red and green lights. The captain could not tell 
within two or three points the course the J. I. Dowsett was com- 
ing down on; but she appeared to yaw from side to side. When 
about one hundred or one hundred and fifty feet off, the captain 
called out to the steamer to ‘port your helm,” and when about 
seventy-five or one hundred feet off, the helmsman on the J. I. 
Dowsett gave his wheel a turn to port, and the collision being 
imminent, the Captain of the Moiwahine ordered his own wheel 
to port, and his main sheet slacked off, which put the Moiwahine’s 
head off and increased her speed, and brought her stem slightly 
towards the J. I. Dowsett. The J. I. Dowsett’s stem struck the 
Moiwahine about six feet from the taffrail on the port quarter a 
violent blow, but did not fasten. 

Held, affirming the decree of the Chief Justice, that the navigation 
of the Moiwahine was proper under the circumstances, and did 
not contribute to the collision, which had become inevitable, and 
that by the J. I. Dowsett neglecting to keep a proper lookout, she 
was solely to blame. 

OPINION OF THE COURT, BY PRESTON, J. 
Tus is an appeal by the Pacific Navigation Company from 
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a decision of the Chief Justice whereby he held the steamer 
J. I. Dowsett solely to blame for a collision which happened 
between that vessel and the schooner Moiwahine, on the night 
of the 29th of June, 1886, and awarded the sum of $676.30 to 
the owners of the schooner for damages sustained by reason of 
such collision. 

The facts of the case appear fully in the decision of the Chief 
Justice and need not be repeated here, except so far as may be 
necessary to properly understand the claim made on behalf of 
the James I. Dowsett. 

The appellant claims that the decision of the Chief Justice is 
wrong in holding the Dowsett solely to blame, and contends: 

1. That the weight of evidence shows the Moiwahine to be 
in fault in not exhibiting any lights. 

2. That therefore the Moiwahine could not recover any dam- 
ages against the Dowsett, but should be held liable because the 
neglect to carry lights was a culpable omission and a violation 
of statute law. 

In support of this contention counsel cited (inter alia) The 
Olivia, 1 Lush., 497. Larco vs. The Martha & Elizabeth, 1 Saw- 
yer, 129. The Carroll, 8 Wallace, 302. The D. P., 1 Lowell, 
124. Taylor vs. Harwood, Taney’s Decisions, 437. The Helen 
Mar, 2 Lowell, 40. 

3. That the neglect to exhibit lights contributed to the colli- 
sion, and therefore the damage should be divided. 

4. That the collision was caused by the improper navigation 
of the Moiwahine, immediately preceding the collision, through 
her captain ordering her helm to be put up and to slack off the 
sheet, instead of ordering the helm to be put down, or keeping 
her course. 

The Scotia, 14 Wall., 170: St. John vs. Paine, 10 How., 557: 
The Genesee Chief, 12 How., 443, and other authorities, were 
cited in support of this argument. 

On behalf of the respondents it was contended the evidence 
showed that the Moiwahine carried proper lights, that the 
maneuvre ordered by the captain was proper under the circum- 
stances in which his vessel was placed, and even supposing the 
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Moiwahine did not show any lights, yet if the Dowsett could 
have avoided the collision, she would be responsible, and that it 
would have been avoided had the Dowsett kept a proper lookout. 

The Ariadne, 13 Wallace, 475. 

Counsel for the respondent also cited: 1 Parsons on Mari- 
time Law, pp. 190, 192, 198, 895, 396. Chamberlain et al. vs. 
Ward, 21 Howard, 570, 571. St. John vs. Paine et al., 10 How., 
557. . Genesee Chief vs. Fitshugh, 12 How., 448. Ward et al vs. 
The Ogdensburg, 5 McLean, 634. Larco vs. Schooner Martha 
and Elizabeth, 1 Saw., 184. Baker vs. City of New York, 1 Clif- 
ford, 83. Steamboat Neptune, Olcott, 495. Empire State, 1 
Benedict’s Adm., 57. 


By THE Court: 


In respect to the point, that the Moiwahine did not show any 
lights, the evidence is certainly very conflicting, as is usual in 
cases of this nature. The Court below found that the Moiwa- 
hine did carry the proper lights, and in this respect gave more 
credit to the witnesses on behalf of that vessel than to those on 
board the Dowsett, and we see no reason, on a careful considera- 
tion of the whole of the testimony and of the arguments of 
counsel, to differ from the conclusions arrived at by the Chief 
Justice on this point; on the contrary we think and feel no 
doubt that the Moiwahine did carry the lights required by law, 
and in their proper positions. 

As to the second point, that the alleged neglect of the Moiwa- 
hine to exhibit any lights disentitles her to recover any dam- 
ages, itis hardly necessary, from the views we have taken of the 
evidence, to consider it, except for the purpose of passing upon 
the authorities cited by counsel for the appellants. 

The principal case relied upon is The Olivia, in which Dr. 
Lushington says: (1 Lushington, 502), “The question now to 
be determined is, whether this culpable omission of the Safe 
Return to show a light is to be considered as a blameable dis- 
regard of ordinary nautical precaution, or a violation of statute 
law. If the former only, then the plaintiffs will be entitled 
to recover half their damages; but if the latter, a question may 
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arise, whether the plaintiffs are not altogether barred of recov- 
ery.” 

The statute here referred to is the “English Mercantile Ship- 
ping Act, 1854,” Section 298 of which provides that if a colli- 
sion is occasioned by the non-observance of any rule for the 
exhibition of lights, etc., the owner of the ship by which such 
rule has been infringed shall not be entitled to recover any 
recompense whatever for any damage sustained by such ship in 
such collision, unless it is shown to the satisfaction of the 
Court that the circumstances of the case made a departure from 
the rule necessary. (See the Section in The Milan, 1 Lush., 389). 

No such provision is contained in our statutes, and it is contrary 
to the course of decisions since the issuance of the ‘‘ Regulations 
for preventing Collisions at Sea,” of 1863, which were adopted 
in this Kingdom and afterwards modified in accordance with 
the amended Regulations. 

The case of The Martha & Elizabeth was decided in the U.S. 
District Court, District of California, and although the head 
note in the report, (1 Sawyer, 129), tends to show that the deci- 
sion was solely on the ground that “ Lights required by law must 
be displayed,” yet the learned Judge Hoffman, who heard the 
case, admitted testimony to show that the collision was caused 
by the gross fault and mismanagement of the colliding veseel, 
and held that the evidence negatived such allegation. 

There can be no doubt as to the rule observed in the whole 
course of the decisions of Courts of Admiralty, that where the 
neglect of the vessel to obey the statutory rules as to carrying 
lights, or of navigation, has contributed to a collision, the vessel 
in default is held responsible to the extent of one-half or the 
whole of the damages, as the case may be, and the authorities 
cited on behalf of the appellant maintain this view. 

As to the contention on behalf of the appellant that the Moi- 
wahine executed a wrong maneuver immediately before the colli- 
sion, we agree with the opinion of the Court below, that such 
maneuver was justifiable under the circumstances, and indeed 
prevented greater damage than would have been sustained had 
she continued on her course. It was made when the collision 
was inevitable through the default of the steamer. 
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Although there is authority to support the contention of the 
respondents, that even supposing the Moiwahine did not exhibit 
any lights, yet if the Dowsett could have avoided the collision 
she would be responsible, (see in addition to the authorities 
quoted by respondents: The Englishman, L. R. 3, P. D. 18: 
The Chusan, 53 L. T. R. N. S., 60), and such is the view taken 
by Mr. Justice Fornander: we do not decide this case on that 
ground. We adopt the reasoning of the Court helow, and find 

1. That the Moiwahine exhibited the proper lights. 

2. That the navigation of the Moiwahine was proper under 
the circumstances, and did not contribute to the collision, which 
had become inevitable. 

3. That the collision was caused by the Dowsett neglecting 
to keep a proper lookout, and therefore she was solely to blame. 

The decree of the Chief Justice is therefore affirmed with 
costs. 


OPINION oF Mr. Justice FoRNANDER. 


Having heard the evidence and the arguments of counsel, I 
ain painfully affected by the positive and diametrically opposed 
character of the evidence of the two ships’ crews, that of the 
J. I. Dowsett ard that of the Moiwahine, as to the fact whether 
the Moiwahine carried proper and legal lights previous to the 
collision. 

That seven or eight men, from the master down, on one side 
or the other, should have willfully and maliciously perjured 
themselves, is hard to believe, and though the evidence fur- 
nishes no clue to the discrepancy, I am willing to believe that 
each side honestly thinks itself right. 

Such being the case, the two sets of evidence, as to whether 
the Moiwahine was properly lighted or not, neutralize each 
other; and, were it the only fact bearing upon the collision and 
its cause, judgment would have to go against the Dowsett as not 
being sufficiently proven. 

2 
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But, fortunately, there is one material fact to which the crews 
of both vessels agree without variation. Itis this: They say 
that “though the night was dark, yet it was a starry night ;” 
it might have been hazy under the land, but in mid channel, 
where they were, it was not hazy. That fact and its conse- 
quences does not seem to me to have been sufficiently elucidated 
on the trial; but what that fact implies I will now endeavor to 
state. A dark but starry night implies the ability of seeing a 
very considerable distance ahead of the vessel on which you 
are. I have followed the sea professionally, in my younger days, 
(for sixteen years), from foremast hand to master mariner, and 
I think I am greatly within the mark when I say that on a dark 
(moonless) but starry night, a vessel of the size of the Moiwa- 
hine under all sail, mainsail, foresail and jib, standing across 
the course of another vessel, ought to have been distinctly visi- 
ble at least half a mile off. 

That the Moiwahine was not seen at that distance from the 
deck of the Dowsett, in fact was not seen at all until the time 
of the collision, is to me abundant evidence that the watch or 
lookout of the Dowsett was either asleep, absent, or culpably lax 
in their duty. 

Had they seen the Moiwahine, as they ought to have done on 
“a dark but starry night,” there would have been ample time to 
inform the officer of the deck, or the captain, and to adopt such 
maneuvers as would have avoided collision. 

Our statutes are positive that steamers must give way to sail- 
ing vessels, and they have no proviso that if such sailing vessels 
do not carry proper lights, that fact makes the steamer excusa- 
ble in case of collision. 

Light or no light, the Moiwahine, under all sails, on a dark 
but starry night, should have been seen by the Dowsett as an 
object to be avoided. 

I therefore concur with the Chief Justice in dismissing the 
suit of the Dowsett and awarding the damages he does to the 
Moiwahine. 

Neumann, Whiting and Creighton, for appellant. 

Dole and Kinney, for respondents. 
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THE FOLLOWING 1s THE Decision oF Jupp, C.J., FROM WHICH 
THE APPEAL WAS TAKEN. 


The Pacific Navigation Company, a domestic Corporation 
owning the steamer James I. Dowsett, libeled Samuel C. Allen in 
personam, as the owner of the echooner Moiwahine, claiming 
twenty-five thousand dollars damages for the total loss of its 
vessel, the steamer James I. Dowsett, alleging that the loss was 
occasioned by the fault of the Moiwahine for not having lights 
as required by law. 

Mr. Allen filed ari answer and a cross libei,claiming of the 
owners of the Dowsett one thousand dollars for damages to the 
Moiwahine, alleging that the collision was by the fault of the 
Dowsett. 

I find the facts to be as follows: 

On Tuesday night, about eleven o’clock of the 29th June, 
1886, the schooner Moiwahine was proceeding on her way from 
Honolulu to Kohala, Hawaii. She was com:nanded by Captain 
M. Staples, a master mariner of experience, this being his 
second trip upon her. She was a pew vessel, sound and sea- 
worthy, well equipped in every respect, and had a crew of Ha- 
waiians and a mate and cook, in all nine souls. 

The Dowsett was a steamer but little over a year old, running 
between Honolulu and Kuan, a port near Kahului on Maui. 

Captain Charles V. Dudoit was her master, a man of long 
experience in inter-island navigation. She had two mates, one 
engineer, one cook and steward, and a crew of ten men, in all 
seventeen. 

On the night in question, the Dowsett had left Kuau at about 
6.30 P.M., and was proceeding under sail and steam down the 
Molokai Channel for Honolulu. The wind was the usual trade 
wind, blowing at the rate of about thirty miles an hour in the 
direction of E.N.E. 

The Dowsett had all sail set and her course was W.S.W. 
The breeze being a fair wind to her, her sails were “ wing-a- 
wing,” her foresail being over on her starboard side and her 
mainsail on the port side. She was going at the rate of from 
nine to ten knots per hour. 
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The Moiwahine was running close to the wind on the port 
tack with all her sails set, and going from seven to eight knots 
per hour, and was steering S.E. by E. The night was moonless 
but the sky was clear and the stars were shining; some say it 
was hazy towards the land. Shortly before eleven o’clock that 
night, the bright mast-head light of the Dowsett was seen to 
windward by the lookouts of the Moiwahine, reported to the 
mate whose watch it was, and to the captain, who, hearing his 
men talking about a light, had come on deck. The vessels were 
about midway in the channel, between Molokai, Lanai and 
Maui, at a point estimated to be somewhat eastward of the port 
of Kaunakakai on Molokai. There was plenty of sea room for 
both vessels, and there are no reefs or obstructions to navigation 
near the place of collision. The captain of the schooner testifies 
that he saw first the masthead light of the Dowsett, then her 
red light on the schooner’s port bow, and judged her to be three- 
quarters to one mile off; about a minute after that he saw her 
green light, and after that her red and green lights. 

He says he could not tell within two or three pointe the 
course the Dowsett was coming down on; that she appeared to 
yaw from side to side. When about one hundred or one hun- 
dred and fifty feet off, the captain called out to the steamer to 
“port your helm,” and when nearer, say one hundred or seven- 
ty-five feet off, the man on the Dowsett gave his wheel one turn to 
port and, the collision being imminent, he ordered his own 
wheel to port and his main sheet slacked off, which put the 
schooner’s head off and increased her speed, and brought her 
stem slightly towards the steamer. The steamer’s stem (she 
had no bowsprit) struck the schooner about six feet from the 
taffrail on the port quarter a violent blow, but did not fasten. 

She then forged ahead, passing the schooner’s stern and 
finally stopped. She then started ahead and passed around on 
the starboard side of the schooner and hailed her, kept on and 
crossed her bows, came up on her port side and went off 
towards Molokai. 

Captain Dudoit had lain down on a transom in the wheel- 
house, just behind the helmsman, a few minutes before eleven 
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o’clock and had dropped to sleep, having had but little rest the 
night previous, and none during the day. 

A Japanese was at the wheel. 

The second mate, Liloa, was on watch at the time. Two 
lookouts, Kaupalei and Kealoha, were forward of the foremast, 
at the bitts. The engineer, Boyd, was tending his engine, and 
the steward, Antonio Galaspo, was lying down in the cabin, but 
not asleep. All the rest of the ship’s company were either in 
the house on deck or on the hurricane deck asleep. The 
steamer had left Honolulu the night before, and reached Kuau 
on Tuesday morning, discharged her cargo and had taken in 
1300 bags of sugar, (1500 bags being a full load), the crew 
working all day. Captain Dudoit says he was awakened by a 
shout, and as he jumped up from the transom he felt the shock 
(of the collision). “The shout and the shock were almost 
together.” “The man at the wheel was shifting his wheel to 
port.’ He immediately rang the bell to stop the engine, looked 
out of the wheel-house window and saw the schooner he had 
collided with. 

The mate, Liloa, says he was squatting down on the port side 
of the wheel-house, lighting his pipe, when he heard Kealoha 
call out three times, “We are colliding (or running into) a 
schooner.” He then started forward, but before he could get 
down on the deck, the steamer struck and he was thrown down. 
The lookout, Kaupalei, had about this time left his place for- 
ward, to ascertain what time it was from the clock in the engine 
room. When he got as far as the fore-hatch on his errand, he 
heard Kealoha call out, “We are running into a schooner,” 
and the collision occurred immediately after. The other lookout 
was Kealoha, a lad of perhaps sixteen years, who had been to 
sea for only two months. He was asked, “ What did you first 
see of the vessel,” and answered ingenuously, “I saw nothing.” 
“I saw her very close; I did not see her before.” * * * “I 
called out to Liloa, we are colliding with a schooner, and we 
struck.” 

Thus only one man on the Dowsett saw the schooner at all 
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previous to the collision. The testimony of the Dowsett’s 
people, above given, is not contradicted. 

It is certain that the Moiwahine was not seen by the Dowsett 
in time for them to avert a collision. The conclusion I have 
come to is, that the turn to port given to the wheel by the 
Japanese helmsman was not made in obedience to any order of 
the Dowsett’s officers, for they testify to giving none; and if it 
was in response to the order of Captain Staples, it was too late to 
be of any effect. It seems to me that it was only the ordinary 
moving of the wheel to keep her steady on her course, while 
steering the difficult trick of going dead before the wind. 

But why was the schooner not seen ? 

The case for the Dowsett is that it was because the schooner 
had no lights. Kealoha, the lookout, says it was so dark he 
could not see her, but if she had had lights he could have seen her, 
and that she had no lights. Immediately after the collision, 
Captain Dudoit, Liloa (second mate), the steward, the engineer, 
the mate, Kanoa, and others of the crew, say they looked at 
her and saw no light. Some say they saw the binnacle light 
and the light of the cabin; and they agree in the rather 
remarkable statement that after the steamer had rounded the 
schooner they saw a green light on the port side, between the 
fore and main rigging. I will allude to this later on. 

On the other hand, Captain Staples, his mate Kuanoni, the 
two lookouts, Ku and George Albert, Nehemia the helmsman, 
and the rest of the crew, all say most unhesitatingly that the 
side lights were lit shortly after sundown that night, inspected 
by the Captain, and then placed correctly in the fore rigging— 
the green on the starboard, and the red on the port side. 

The lookouts say that after they saw the lights of the ap- 
proaching steamer, they saw that their own lights were burning 
brightly. The Captain and mate say that they knew they were 
80, not only from the reports of the lookouts, but from seeing, 
while aft, light from the crevices in the lanterns and from the 
ventilating holes in their tops and bottoms. A personal in- 
spection of these lights during the trial convinces me that this 
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is possible, and, moreover, that they satisfy the requirements of 
the law, as to position and screen-board, etc. 

Contradictions in testimony from crews of opposing vessels 
are unfortunately so common in collision cases that Courts of 
Admiralty speak of them as the usual thing, and to be expected. 

Which is more likely to be true in reference to the schooner’s 
lights, the testimony of the Dowsett’s people or of those on the 
Moiwahine ? 

It is to the credit of the vigilance of the Moiwahine’s watch 
on duty that they saw the Dowsett’s lights when she was say a 
mile off, and were on the alert and at their stations when the 
collision occurred. This condition was more favorable to accu- 
rate observation than that of the Dowsett’s watch. 

The excitement attendant upon the sudden and unexpected 
collision, the attention they had to pay to their own vessel in 
lowering their sails, and in going around the schooner, were con- 
ditions unfavorable to accurate observation. 

Certainly, the position of the schooner immediately after the 
collision, when the Dowsett’s people would naturally look to see 
if she had lights, was such they could not see her lights if she 
had them, for the schooner had swung off before the wind, and 
her stern was pointing towards the Dowsett’s bow. 

Still they should have been seen by them when they rounded 
the schooner’s bows. 

I have come to the conclusion that, without imputing dis- 
honesty and perjury to the Dowsett’s people, they must have 
looked at the echooner only when she was in an unfavorable 
Position for her lights to be seen, and that when her position 
was favorable, they must have been occupied with other matters, 
and did not make calm and accurate observations. 

The readiness with which the steamer’s crew would be likely 
to color the evidence that would tend to exculpate their own 
negligence must also be taken into consideration. 

This is to my mind a more satisfactory solution than to im- 
pute, without foundation, willful perjury to the Captain, mate 
and watch of the schooner Moiwahine. Their testimony in this 
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respect is so positive and circumstantial, and so probable, that 
I am convinced of its truth. 

It is not at all likely that Captain Staples, with a mariner’s 
experience in waters where the law in regard to carrying lights 
is strictly observed, and where navigation is more difficult and 
dangerous, would so soon have fallen into the slack ways which 
it is said prevail in our inter-island waters. 

It must not be forgotten that there was but one lookout in 
service on the Dowsett at and just before the collision—the boy 
Kealoha—and he says he had stood his watch as lookout from 
8 to 12 on the previous night, and had worked all day dis- 
charging and loading cargo at Kuau. “Nautical lookouts must 
be properly stationed, and should be vigilant in the performance 
of their duty; and if they are incompetent or inattentive, and 
the collision occurs in consequence of their neglect, the vessel 
to which the lookout is attached must be held responsible for 
the injury resulting to the other vessel.” Judge Clifford, iu The 
Sea Gull, 23 Wallace, 174. 

I cannot consider the lookout on the Dowsett as answering 
the requirements of competency and vigilance. He should have 
been the best and the freshest sailor in the ship, especially con- 
sidering that the Dowsett was running at full speed down the 
channel on a night when it was known that several steamers 
were leaving Honolulu, and would be met. Ship-owners are 
responsible if they impose such continuous duty on their men 
as to make it physically impossible for them to keep awake cr 
be vigilant. The watch had evidently become wearisome to 
Kealoha and Kaupalei, for the latter had left his post about 11 
o’clock to see if it was not midnight by the ship’s clock, when 
his watch would cease. 

The only solution, of the statement that the Dowsett’s crew 
saw, after they had rounded the schooner, a green light dis- 
played on her port side, between her fore and main rigging, 
which is at all satisfactory to me, is that the schooner went 
about and started for Honolulu as the Dowsett was leaving her 
for Molokai. Captain Staples says he did so when the Dowsett 
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was from 600 to 800 feet from the schooner. This would make 
the green light on the starboard side visible from the Dowsett ; 
and if she did not wear around, but tacked, the light would 
appear to be about the mainmast, if the observers thought her 
bow was where her stern was, they not noticing that she had 
tacked ship. 

The testimony of the steward of the Dowsett in regard to 
seeing a man put up the light and throw the match to wind- 
ward as if he had just lit it, I regard as unworthy of belief, as 
well as the testimony of Palaile (Friday), of the Moiwahine, 
that the green light was used to examine the injuries on his 
vessel. 

Having found that the schooner had her proper lights dis- 
played during the night of the collision, the decision of this 
case becomes simple. Without doubt the lines of the courses 
which the respective vessels were pursuing would intersect if 
continued. The best proof of this is the fact that a collision 
did occur. 

It is clear from the evidence that the schooner was not seen 
by the steamer until the collision was imminent, and I think 
inevitable. I have found that the schooner had proper lights. 
It follows, as a necessary conclusion, from these facts and the 
law, that the steamer was the cause of the disaster. Both vessels 
were Hawaiian, and the place of collision is one of our own 
channels. 

In 1864 the Legislature passed an Act. in compliance with a 
request from Great Britain and France, entitled an “Act for 
preyenting collisions at sea;” this was amended and re-enacted 
in 1886, and was in force at the time of the collision. 

Article 17 reads: “‘If two ships, one of which is a sailing ship 
and the other a steamship, are proceeding in such directions as 
to involve the risk of collision, the steamship shall keep out of 
the way of the sailing ship.” 

Article 18: “Every steamship, when approaching another 
ship so as to involve risk of collision, shall slacken her speed, 
or stop and reverse if necessary.” 
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Article 22: “ When, by the above rules. one of two ships is to 
keep out of the way. the other shall keep her course.” 

Article 23: “In obeying and construing these rules, due 
regard shall be had to all dangers of navigation, and to any 
special circumstances which may render a departure from the 
above rules necessary in order to avoid immediate danger.” 

By Article 17 1t was the Dowsett’s duty to keep out of the 
way. 

“When a steamer approaches a sailing vessel, the steamer is 
requir: d to exercise the necessary precautions to avoid collision ; 
and if this be not done, prima facie, the steamer is chargeable 
with fault.” The Steamer Oregon vs. Rocca, 18 Howard, 570. 

But counsel for the Dowsett claim that it was the maneuver 
of the schooner in putting her helm up at the critical moment 
that caused the collision. An array of seafaring men gave tes- 
timony as nautical experts. Most of them agree in saying that 
in the position stated they would have put the schooner’s helm 
down, which would throw her bow up into the wind towards the 
Dowsett, and her stern away from her; and it is strongly urged 
upon me that the schooner should not have changed her course 
at all, and as she did, this occasioned the collision. Of such 
defenses the Supreme Court of the United States, in Haney vs. 
Baltimore Steam Packet Co., 23 How., 291, use this language: 
“ This is the stereotyped excuse usually resorted to for the pur- 
pose of justifying a careless collision. It is usually improbable 
and generally false.” 

It is due to some of the experts to say that they modified 
their testimony by stating that the bearing of the steamer 
coming down on to a schooner would make a difference, and 
would determine the propriety of the maneuver. If the steamer 
was heading towards the schooner’s bow, and their distance 
apart was slight and their speed great, putting the schooner’s 
head up into the wind might cause the impact of the vessels to 
be bows on, or bow and midships, when the damage would be 
greater, and perhaps sink both vessels. Captain Staples says 
his opinion was that if he had brought his bow up, the Dowsett 
would have struck his vessel about midships. As it was, he 
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escaped collision by about six feet. All experts agree that the 
schooner’s maneuver changed the position of her stern in respect 
to the Dowsett but slightly. 

Such being the fact, I adopt the reasoning and conclusions of 
the Supreme Court of the United States in the following cases. 

N. Y. & Liverpool S. S. Co. vs. Rumball, 21 Howard, 372. In 
a collision between a sailing vessel and a steamer, which 
took place at sea, near the shore of Long Island, where the course 
of the sailing vessel was converging to the track of the steamer, 
the sailing vessel being then close hauled upon the wind, the 
evidence shows that the steamer was in fault. The Court say: 
“ Rules of navigation are obligatory upon vessels approaching 
each other, from the time the necessity for precaution begins, 
and continue to be applicable so long as the means and opportu- 
nity to avoid the danger remain. They do not apply to a vessel 
required to keep her course, after the approach is so near that 
the collision is inevitable, and are equally inapplicable to ves- 
sels of every description, while they are yet so distant from 
each other that measures of precaution have not become neces- 
sary to avoid a collision. Sailing vessels approaching a steamer 
are required to keep their course on account of the correlative 
duty, which is devolved upon the steamer, to keep out of the 
way, in order that the steamer may know the position of the 
object to be avoided, and may not be led into error in her 
endeavor to comply with the requirement. Under the rule that 
the steamer must keep out of the way, she must of necessity 
determine for herself, and upon her own responsibility, indepen- 
dentiy of the sailing vessel, whether it is safer to go to the right 
or left, or to stop.” 

In The Falcon, 19 Wallace, 75: A steamer running at the 
rate of from eight to ten knots an hour, on a bright moonlight 
night, in an open bay with nothing to mislead her, condemned 
for the loss of a schooner, sailing with a six knot breeze, whose 
only fault was alleged to be a faise maneuver in the moment of 
impending collision. The answer of the steamer alleged that 
the collision was caused by the fault of the vessel in porting 
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her helm, and coming suddenly under the bow of the steamer 
when it was too late for the latter to avoid her. The Court say: 

“The steamer was grossly in fault in approaching so near the 
schooner and at so high a rate of speed. This was the cause of 
the disaster that followed. The fault imputed to the schooner 
is that almost at the moment of collision, she ported her helm. 
* * * If the fact were as claimed it would not mitigate the 
fault of the steamer. The peril was immediately impending. 
The safety of the vessel and the lives of the crew were at stake. 
* + * Tf in an emergency so sudden and so alarming an 
order was given which should not have been given, or an act 
done which should not have been done, the law regards it as an 
error and not a fault, and holds the offending vessel to be the 
cause and liable as if it had not occurred.” 

It is rather remarkable that what the experts in the case 
before me say should have been done by the Moiwahine, that ia, 
to put her bow up towards the on-coming steamer, is exactly 
what was pleaded in The Falcon to be the fault of the schooner. 

The Carroll, 8 Wallace, 302. The schooner saw the steamer 
coming up the bay, about a quarter of a mile distant. The 
schooner was steering S. by E., her proper course, and the 
steamer’s bearing from the schooner was about a point west- 
ward from the schooner’s course. The schooner held her course 
until about the time of the collision, when, as it seemed inevita- 
ble, directions were given to starboard the helm in order to ease 
the blow; in consequence of which change the blow of the 
steamer was received forward of the fore rigging instead of the 
middle of the vessel, which would have been the case if the 
schooner had continued on her course. 

The Court say: “The fact that the vessels did collide, 
explodes the theory that there was no risk of collision. * * * 
There is no evidence that the schooner changed her course until 
the peril was imminent, but the natural inquiry arises, which 
vessel was blameable for producing this peril? The schooner 
was not, because she was obliged to keep her course. She could 
not choose, because the law had chosen for her. It is otherwise 
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with the steamer. She could go to the right or left, and change 
as often as there was, in the apprehension of her officers, a 
necessity for change. The steamer is, therefore, to blame for 
suffering this peril to occur; for if it be conceded that the 
steamer was wrong in starboarding her helm, this cannot affect 
her right to recover, as she was in other respects without fault, 
because the steamer, having the right of way, put her in this 
predicament, and must answer for the consequences.” 

In the Sea Gull, 23 Wallace, 181, the Court say: 

“These rules of navigation are of great importance, but they 
do not apply to the vessel required to keep her course, after the 
wrongful approach of the steamer is so near that. the collision is 
inevitable, nor will an error committed by the sail vessel, 
under such circumstances of peril, if she is otherwise without 
fault, impair the right of the sail vessel to recover for the injuries 
sustained by the collision, for the plain reason that those who 
produced the peril and put the sail vessel in that situation are 
chargeable for the error and must answer for the consequences. 
Subject to that exception, the sail vessel must keep her course; 
but the case before the Court, if aay change was made in the 
course of the schooner, falls within the exception.” 

Many more authorities might be quoted. From among those 
cited by the counsel for the Dowsett, I find none sustaining a 
different rule of law than that which I adopt upon a similar 
state of facts. 

I find it was the duty of the Dowsett to have seen the Moi- 
wahine, and to have kept out of her way, and that the putting 
of the bow of the schoouer off was the only departure she made 
from her course, and this was done when the collision was 
inevitable, and, in my view, was not even an error of judgment, 
but brought the place of the blow further aft, and lightened its 
effects so far as the schooner was concerned. 

Counsel for the Moiwahine comments on the fact that nothing 
was done by the Captain to save the Dowsett. The engineer 
started her pumps, but found it was useless, as the water gained 
very rapidly, and he could not free her. Captain Dudoit says he 
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did not examine the injuries until he was in the boat with the 
intention of abandoning her. The look-out (Kealoha) says her 
stem was twisted off to one side I think that the blow she gave 
the schooner was not what is called a “glancing blow,” for it 
must have started the stem off its whole length, leaving the 
ends of her planking open. and the water flowed into her in 
torrents. I hardly think that shifting her sugar aft or throwing 
it overboard, or putting a tarpaulin over her bow, would have 
saved her, but it would have been better if Captain Dudoit had 
made efforts to do it, and I think he could safely have staid by 
her in bis boats until she sank. 

Having found that the Moiwahine is blameless for the loss of 
the Dowsett, and that the Dowsett caused the collision and the 
damage to the Moiwahine, the amount of the damage must be 


considered : 


I allow the ship-carpenter’s bill for repairs T ; -5270 30 

Fees of three surveyors at $16 .. 48 00 

The schooner was detained six ‘days, undergoing repairs; her 
expense is testified to by Captain Staples to be $18 per day. 


I allow for this 108 00 

Mr. Sorenson, the shipwright, says the damage to the schooner 
by being Strained is at least (which I allow) Aou . 250 00 
Total .... ; 5 -. 3 : $676 30 


It does not Domea necessary, in view of my previous con- 
clusions, to consider the question new in this country, whether 
Mr. Allen, as owner of the Moiwahine, would be liable to the 
owners of the Dowsett for more than the value of the Moiwahine. 

The libel of the Pacific Navigation Company vs. S. C. Allen 
is dismissed. A decree may be taken out in the cross suit, 
condemning the Pacific Navigation Company in the sum of 
$676.30, interest and costs. 

Paul Neumann, L. A. Thurston, W. A. Whiting, Chas. Creigh- 
ton, for the Dowsett. 

Kinney & Peterson, S. B. Dole, R. F. Bickerton, for the Moi- 
wahine. 
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H. ACKERMAN, Master of American schooner Geo. C. Perkins 
vs. J. H. CONGDON. In Re H. M. Whitney and A. T. 
Atkinson, for Contempt of Court. 
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Jupp, C.J., McCutiy. Presron and Bickerton, JJ. Fornan- 
DER, J., absent. 


Publications tending to influence the result of a pending suit, held to 
be misconduct, punishable summarily as Contempt of Court. 


OPINION OF THE Court, BY Jupp, C.J. McCuLty, J.. dissenting 


At the instance of one J. H. Congdon, defendant in a case 
then pending in the Supreme Court, wherein H. Ackerman, 
master of the American schooner Geo. C Perkins, was plaintiff, 
the Court issued a rule citing the reepondents, H. M. Whitney 
and A. T. Atkinson, as publisher and editor respectively of the 
Hawaiian Gazette newspaper, to appear and show cause why 
they should not be adjudged guilty of a contempt of Court, in 
having printed and published in the said newspaper, in its issue 
of December 28th, 1886, the following article : 


“THE OTHER SIDE OF THE QUESTION. 


“The circumstances attending the arrest of Mr. J. H. Cong- 
don, of San Francisco, while about to leave for that city on 
Wednesday last by the steamer Australia, are as follows: On 
October 17th, the bark Geo. C. Perkins arrived here, consigned 
to the house of F. A. Schaefer & Co. of this city, and on her 
manifest appeared 250 hogs, shipped on deck by J. H. Congdon, 
in which the ship assumed no responsibility. It appears that 
some forty of the porkers died on the passage down, while 210 
were delivered to the owner alive. So far as the ship is con- 
cerned, no accident occurred to cause death, and the only excuse 
was that the hogs were over-fed and died from suffocation. 
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“The hogs were cared for by the owner, and were consigned to 
‘order’ on the manifest. An order to Messrs. Schaefer & Co. 
was received to collect the freight money, $590.62, the full 
amount on 250 hogs, (and inserted across the face of the bill of 
lading, in red ink, were the words, ‘payable in full, dead or 
alive’), which was not paid at the time of delivery of the hogs 
to ‘order’ here. Congdon refused to pay freight until the ship 
had paid for the forty dead hogs, which the agents would not 
agree to. Meantime Congdon returned to San Francisco, with- 
out conferring with Messrs. F. A. Schaefer & Co., or stating that 
McChesney & Son were his agents—in point of fact the agents 
of the Geo. C. Perkins had no knowledge of McChesney & Son 
in the matter. Messrs. F. A. Schaefer & Co. entered suit in the 
Supreme Court for the recovery of the freight money on eaid 
hogs. On Sunday last J. H. Congdon returned to Honolulu on 
the bark Ella, and on Monday morning the necessary papers 
were served on Congdon by Officer Fehlber, to appear before the 
Court and defend himself. On Wednesday it was rumored that 
Congdon was going to return to San Francisco by the Australia, 
when a bench warrant was issued for his arrest by Judge 
McCully of the Supreme Court. The warrant was served about 
fifteen minutes before the steamer left the port, and Congdon 
only arrived on board five minutes before the serving of the 
warrant. Congdon’s name was not on the list of passengers, 
and having been léss than the required thirty days, did not 
need a passport to leave the Islands. When arrested he stated 
that McChesney & Son were his agents, ard would make 
matters all right. Had he filed a bond with sureties, Congdon 
would have been allowed to depart. Messrs. F. A. Schaefer & 
Co., the agents, were compelled to pursue this course in order to 
save themselves for the loss of the freight money, for which the 
firm was virtually responsible to the owners of the Perkins in 
San Francisco, and merely carried out their written instructions. 
Had Mr. Congdon taken the necessary steps to have himself 
represented by responsible parties, or filed a proper bond, he 
would have saved himself a great deal of trouble and annoy- 
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ance, and could have left when he pleased. It is best to be 
‘square.’ 

“ On Thursday a writ of habeas corpus was sued out by J. H. 
Congdon’s counsel, and was argued before His Honor the Chief 
Justice, who, on Friday, rendered a decision adverse to the writ, 
and remanding Congdon into the custody of the Marshal. Coun- 
sel for the defendant noted an appeal to the full Court in Banco. 
So the end is not yet.” 


The rule was returned on the 8th January, 1887. The affi- 
davit of the applicant for the rule alleged “that the material 
statements in the article so published were false; that they 
reflect injuriously upon the petitioner, and are calculated to 
cast unjust suspicions of dishonesty upon his character, and to 
prejudice the public with respect to the merits of said case, and 
to prejudice and impair his right to a just and impartial de- 
cision of said case so pending as aforesaid, by and on the part 
of the jury therein, and to impede, embarrass and obstruct the 
course of justice therein.” 

At the hearing the respondents, who were not represented by 
counsel, admitted the publication of the article, the material 
for which had been collected from, as they believed, reliable 
sources. They disavowed any intention to commit a contempt 
of Court, and submitted to the judgment of the Court whether 
the publication of the article could be so construed. 

C. W. Ashford, for petitioner. 

The plain effect of the article is to prejudice the minds of the 
public unfavorably to the petitioner and his case now pending. 

The publication is therefore punishable as a contempt. 


By tHE Court. 


The questions involved in this matter are of such wide im- 
portance to the newspaper press in general and to the public at 
large, that we deem it necessary to discuss them at some 
length. 

The statute laws of this Kingdom in respect to contempts are 
Sections 18, 19 and 20 of Chapter XXIX. of the Penal Code 
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(1869), and the 24th Chapter of the Civil Code, being Sections 
1096, 1097 and 1098 thereof (Compiled Laws, pp. 318-319). 
The Penal Code (Section 18, Chapter XXIX.) reads: “ Who- 
ever, after trial by jury, is adjudged guilty of contempt of any 
Judicial Court, whether by open resistance to the process or pro- 
ceedings thereof,” etc. * * * “or by publishing animad- 
versions on the evidence or proceedings in a pending trial, 
tending to prejudice the public respecting the same, and to 
obstruct and prevent the administration of justice; or by know- 
ingly publishing an unfair report of the proceedings of a Court, 
or malicious invectives against a Court or jury tending to bring 
such Court or jury or the administration of justice into ridicule, 
contempt, discredit or odium, shall be punished,” ete. 

It is suggested that the article in question does not come 
under any of the above definitions of contempt, as above itali- 
cized for convenience. It is clear that it does not. 

The article is not an animadversion on the evidence or pro- 
ceedings in a pending trial, nor is it a report fair or unfair of 
the proceedings of a Court, nor does it contain any invectives 
against a Court or jury. The case of Ackerman vs. Congdon had 
indeed been commenced, and the statutory authority of arrest 
of the defendant had been invoked; but at that time no evi- 
dence had been taken in Court which could be made the subject 
of animadversion or unfair report. 

Hew then can this article be held to be a contempt of Court ? 
Expressio unius est exclusio alterius. The article, containing no 
comment on evidence which had been adduced in Court, or 
upon any proceedings in Court, is nut punishable as a contempt 
under the section of the Penal Code and in the method pre- 
scribed—that is, by a trial by jury—which pre-supposes an ex- 
amination by a committing magistrate and an indictment pre- 
sented by the Attorney-General and found by the Court. 

We are now met with the inquiry whether any other conduct 
or publication, than that defined and specified in the section of 
the Penal Code above referred to, can be held to be a contempt. 

Section 1096 of the Civil Code (which is incorporated in the 


ACKERMAN vs. CONGDON. 35 


latter part of the section of the Penal Code above referred to) 
reads: “Every judicial tribunal, acting as such, and every 
magistrate acting by authority of law in a judicial capacity, 
may summarily punish persons guilty of contempt, as follows.” 

To punish summarily means that the Court or magistrate 
may entertain the case and proceed to final judgment therein 
without submitting it to a jury upon an indictment duly pre- 
sented and found. Such a power, as laid down by all jurists 
and text writers, is inherent in Courts of Record, even when not 
expressly given by statute. 

Contem pts which may thus be summarily punished are not 
enumerated and defined by the section now under consideration, 
(Civil Code, Sec. 1096). 

That they are not limited to those enumerated by Section 18 
of the Penal Code above referred to, is made clear by Section 
1097 of the Civil Code, which reads: “ Persons punished accord- 
ing to the provisions of this Chapter (Chap. XXIV. Civil Code, 
of Contempts) shall also be liable to indictment for the same 
misconduct, if it be an indictable offense; but the Court before 
which a conviction is had on the indictment, in passing sen- 
tence, shall take into consideration the punishment before in- 
flicted.” 

We have here what is an apparent anomaly in penal juris- 
prudence, that a person is liable to be punished twice for the 
same offense. But this law plainly has in view two classes of 
contempts, one that may be punished upon conviction after 
trial by jury, upon an ‘ndictment therefor, which is also punish- 
able summarily, and another class punishable summarily but 
not indictable, because not enumerated in Section 18, Chapter 
XXIX., of the Penal Code, as an indictable offense. 

We are reinforced in the position that the Court is at liberty 
to construe as contempts of Court other misconducts of that 
character which are not enumerated in the section of the Penal 
Code referred to, by the wording of Section 1098 of the Civil 
Code, wherein the power is given to the Court where the con- 
tempt consists in the omission or refusal to perform an act, 
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which is yet in the pewer of the party to perform, to imprison 
the party until he has performed it. Such a contempt is not 
an indictable offense ; it is not specified in the Penal Code, and 
it is, nevertheless, punishable summarily as above indicated. 

Having come to the conclusion that an act of misconduct 
may be found by the Court to be a contempt, though it is not 
one of those enumerated in the section of the Penal Code under 
discussion, our next inquiry to meet is whether the article in 
question is of such a nature. 

The suit of Ackerman vs. Congdon was to recover freight on an 
invoice of hogs. The defense is stated to be that a number of 
hogs died on the passage, for which the shipper seeks to hold 
the plaintiff responsible. The statement is made in the article 
in the Gazette that ‘‘so far as the ship is concerned, no accident 
occurred to cause death, and the only excuse was that the hogs 
were over-fed, and died from suffocation.” This is put forward 
by petitioner’s counsel as a “publication tending to influence 
the result of a pending suit,” and therefore a contempt of Court. 

In Daw vs. Eley, Law R., 7 Eq. Cases, 49, a suit was pending 
to restrain the infringement of a patent in which one of the 
issues was the novelty of the plaintiff’s invention. The de- 
fendant’s solicitor wrote a letter under an assumed name, which 
was published, stating facts which would tend to disprove the 
novelty of the invention: held, that the solicitor had been guilty 
of a contempt of Court in writing for publication letters tending 
to influence the result of the suit. Lord Romilly, M.R., says: 
“ The principle is quite established in all these cases that no 
person must do anything to pervert the sources of justice or the 
proper flow of justice; in fact, they ought not to make any puk- 
lications, er write anything which would induce the Court, or 
which might possibly induce the Court or the jury—the tribunal 
that will have to try the matter—to come to any conclusion 
other than that which .is to be derived from the evidence in the 
cause between the parties; and certainly they ought not to pre- 
judice the minds of the public beforehand by mentioning cir- 
cumstances relating to the case.” 
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In the case of the Printer of the Champion, (Roach vs. Hall), 
2 Atk., 469, Lord Hardwicke laid down the rule which has ever 
since been acted upon in England: “Nothing is more incum- 
bent upon Courts of Justice than to preserve their proceedings 
from being misrepresented, nor is there anything of more per- 
nicious consequence than to prejudice the minds of the public 
against persons concerned as parties in causes before the cause 
is finally heard. It has always been my opinion, as well as the 
opinion of those who have sat here before me, that such a pro-, 
ceeding ought to be discountenanced.” 

In Re Cheltenham and Swansea Railway and Carriage Co., L. 
R. 8 Eq. Cases, 583, the V.C., Malins, held that it was contempt 
of Court merely to publish in eztenso a petition for the winding 
up of a company, which contained certain grave and serious 
charges with reference to the conduct of the directors. Sir R. 
Malins says, “the broad question is whether it is allowable for 
the publishers of a newspaper to print proceedings pending in the 
Court, before such proceedings have come on to be heard. The 
principle is equally applicable to any bill or answer or petition, 
which may be filed in this Court; the statements therein con- 
tained being necessarily ex parte, and unaccompanied by any 
evidence or pleadings on the other side. * * * It appears 
to me that whenever a newspaper, either on its own motion or at 
the instigation of others, publishes the proceedings in a cause 
before the hearing, it tends to prejudice the minds of the public. 
The present case falls within the rule, and I must regard the 
publication of this petition as a contempt of Court.” 

In the case against Onslow & Whalley, M.P.’s, for contempt of 
Court, for making speeches at public meetings alleging that 
defendant (the Tichborne claimant) was not guilty, and that 
there is a conspiracy against him, and that he cannot have a 
fair trial—the case being pending and the day fixed for trial— 
Cockburn, C.J., said: “This Court has always held that a 
comment made on a criminal trial or other proceedings, when 
pending, is an offense against the administration of justice, and 
a contempt of the authority of this Court. (L. R. 9 Q. B. 
Cases, 227). 
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In Rapalje on Contempts, p. 70, the author says: “Any pub- 
lication pending a suit, reflecting on the Court, the parties to 
the suit, the witnesses, the jurors, or the counsel, is a contempt 
of Court,” citing, inter alia, People vs. Wilson, 16 Am. R., 528. 

In view of these authorities, we are of opinion that the publi- 
cation of the article in the Hawaiian Gazette is a contempt of 
Court. The case was pending. The article states as facts cir- 
cumstances that would tend to prejudice the Court and jury 
against the defendant’s case, as indicating that he had no 
defense to the action. Also an expression towards the end of 
the article— It is best to be square,” is a plain imputation that 
defendant’s conduct was not square, i.e. dishonest. Such an 
expression is calculated to prejudice the tribunal which was to 
try defendant’s case, and render it unfavorable to him. The 
case before us does not disclose a grave instance of contempt, 
and does not call for a marked punishment, but that it does fall 
within the principles we have adopted above, is clear. 

It is no defense that other newspapers had already published 
comments reflecting on the plaintiff's action in this case, and 
that in the spirit of “fair play” which, it is said, is a character- 
istic of a “free press,” the “other side of the question ” was 
written. Whenever our attention is called to publications 
which in the discretion, which the Court is bound to exercise 
temperately and wisely, appear to be calculated to have a preju- 
dicial effect upon the rights of parties in cases pending in our 
Courts, we are bound to notice them, as tending to prevent the 
even flow of justice, and punish them as contempts. As the 
case before us is the first instance of constructive contempt of 
this character brought to our notice, and as the case is not a 
serious one, we impose no fine. The judgment of the Court is 
that the respondents are guilty of a contempt of Court, and 
must pay costs, which are taxed at $5. 

Ashford & Ashford, for the Rule. 

The Respondents in person. 
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DissENTING OPINION OF Mr. Justice McCutty. 


The first Hawaiian statute relating to Contempt is found in 
the Act to Organize the Judiciary Department, enacted Septem- 
ber, 1847, Section 8, Chapter I. of Vol.2. It provides that the said 
Courts, being Courts of record, have power to punish summarily 
any person guilty of the following acts: six classes of acts are 
enumerated. The maximum penalties are fixed, and there is a 
proviso that persons punished for contempt under any of these 
provisions shall, notwithstanding, be liable to indictment for 
such contempi, if the same be an indictable offense. 

This Act was expressly repealed by Section 1491 of the Civil 
Code, May 17, 1859, but had been amended by implication by 
the provisions of the Penal Code, first enacted June 21, 1850, in 
Sction 18 of Chapter XXX., which somewhat more fully and 
particularly enumerates acts of contempt which, on conviction 
in a jury trial, may be punished by certain penalties. It also 
provides that every judicial tribunal, acting as such, may 
punish contempts by summary proceeding, upon a scale of 
penalties, differently prescribed to the different Courts. 

The Civil Code (1859) has a Chapter XXIV., entitled “Of 
Contempts.” It provides for the summary punishment of con- 
tempt, with a scale of punishments, which may be imposed by 
the Supreme Court, Circuit Court, Circuit Judge, District Jus- 
tice, etc. No definition or description of acts which may be 
considered contempts is given in this chapter. The penalties 
are slightly varied from those prescribed in Chapter XXX. of 
the Penal Code of 1850, but otherwise it is a re-enactment in 
the Civil Code of the provision in the Penal Code for summary 
punishment of contempt, omitting, however, the enumeration of 
acts which are contempt, and the provision for trying such by 
jury, and the penalty following such conviction. But it adds to 
the statutes upon contempt by Section 1097, that persons pun- 
ished summarily shall also be liable to indictment for the same 
misconduct, if it be an indictable offense, the Court, in passing 
the second sentence, to take into consideration the previous 
penalty, and by Section 1098, the provision that when the con- 
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tempt consists in the omission or refusal to perform an act 
which is yet in the power of the party to perform, he may be 
imprisoned until he have performed it. 

The last legislation is the enactment of the new or compiled 
Penal Code, 1870, which retains the description of offenses, and 
subjoins the 24th Chapter of the Civil Code, in place of the 
former list of penalties for contempt punished summarily, with 
also Sections 1097 and 1098. 

It appears from this statement of the statutes that we have 
always had a statute describing acts which are contempts of 
Court, and providing for the summary punishment of them, and, 
in addition, that when they are indictable offenses, they may 
also be presented on indictment, and further punished. 

The view taken by the Court is that there may be also other 
acts not prescribed in the statute which may be held and pun- 
ished for contempts under the common law power of the Court, 
and that this is intimated by Section 1097 in the phrase, “ per- 
sons punished according to the provisions of this chapter shall 
also be liable to indictment for the same misconduct, if it be an 
indictable offense.” 

My construction of this is, that persons who bave been pun- 
ished summarily, which is what this chapter prescribes, may 
also be proceeded against by indictment, and that the offenses, 
not being defined in this chapter, for which a penalty may be 
imposed summarily, are those which are described in the statute 
which enumerates contempts, and no others. 

Section 1098, which allows a conditional term of imprison- 
ment, does not seem to me to authorize an enlargement of cases 
beyond the statute; it merely providing this new mode of 
penalty for cases in the statute which it might apply to, for 
instance, “refusal to answer as a witness,” or “ refusal to answer 
legal and proper interrogations,” “willful disobedience of any 
lawful process or order.” 

If we were without statutes prescribing for contempt, the 
Court might be left to its inherent power of self-protection, und 
would probably find its rules in the common law authorities. 
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This is only conjectural. The need of such a power in the 
Courts was recognized from the beginning by statutes granting 
that power, and I am unable to assent to the conclusion of the 
Court that, besides the expressly enumerated acts of contempt, 
the Court can hold other acts to be contempts, and subject sum- 
marily to penalties of fine, imprisonment, or both. This Court 
has often had occasion to hold that the common law, eo nomine 
and proprio vigore, did not exist here. 

The terms of Section 18 of Chapter XXX. of the old Penal 
Code, being Chapter XXIX. of the new Penal Code, in describing 
contempts, are definite and not general. Says Broom, in com- 
menting on the maxim, expressio unius est exclusio alterius: “It 
sometimes happens that in a statute, the language of which 
may fairly comprehend many different cases, some only are 
expressly mentioned, by way of example merely, and not as 
excluding others of a similar nature. Sometimes, on the con- 
trary, the expressions used are restrictive, and intended to 
exclude all things which are not enumerated.” 

The citation made by the Court of that part of the statute 
which concerns contempts by newspaper publication, it will be 
seen, contains no general provision for “like or similar” cases, 
and, in the view of the Court, cannot be extended to the case 
before us. With great respect, I dissent from the view that 
cases of publication, not coming within the statute, can be 
treated as contempts. 

Upon the newspaper article under consideration I will only 
say, in addition to the view of the Court that there is no anim- 
adversion on evidence in a pending trial, that I regard the sen- 
tence “it is best to be square ” as applying not to the merits of 
the pending trial, viz.: the question whether Congdon was or 
was not justly indebted for the whole bill of freight: but to the 
proceeding of the arrest, which was a measure taken to procure 
his attendance at the trial, or to obtain security for any judg- 
ment which might be gained—a procecding which is applicable 
to any debtor about to leave the Kingdom. 
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In Re Application of M. BRITO for a Writ of Habeas Corpus. 
QueEsTION RESERVED. 
APRIL TERM, 1887. 


Jupp, C.J., McCunity, Preston and Bickerton, JJ. Fornan- 
DER, J., absent. 


The Mittimus, by which the prisoner was held, set forth that he had 
been convicted of the offense of having Opium unlawfully in his 
possession, contrary to Section 4 of the Session Laws of 1886, 
approved October 15, 1886 (Chap. LX XIII.) Section 4 makes 
punishable the possession of opium “contrary to the provisions 
of Section 3.” Section 3 only devolves certain duties upon the 
licensed vendor. Held, that the statute does not define the pos- 
session of opium as a punishable offense. 


OPINION OF THE CourRT, BY Jupp, C.J. 


The case comes to us upon questions reserved by Mr. Justice 
Preston, as follows: 

1. Does the mittimus disclose any offense for which the 
prisoner may be punished ? 

2. If yes; is the punishment inflicted upon the prisoner legal 
under the statute of the last session of the Legislature, regulat- 
ing the importation and sale of opium ? 

The mittimus in question is from the Police Court of Hono- 
lulu, dated 16th March, 1887. It is entitled in the usual way, 
addressed to the Marshal, and recites that whereas Manuel 
Briio has this day been convicted in our Police Court of Hong- 
lulu, Island of Oahu, for the offense of having opium unlawfully 
in possession, contrary to Section 4 of Session Laws of 1886, 
approved October 15, 1886, and, upon conviction thereof, the 
said Court did adjudge and determine that he should be im- 
prisoned at hard labor for the term of two years, and also should 
pay a fine of one thousand dollars, etc., etc. 

The question is whether Section 4 of the Act, entitled “Am 
Act to Regulate the Importation and Sale of Opium in this 
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Kingdom,” discloses any offense for which the prisioner may be 
punished. 

The Section reads as follows: ‘Every person not having a 
license who shall have possession of any opium contrary to the 
provisions of Section 3 of this Act, or who shall sell or furnish 
any opium or preparation of opium to any person or persons 
contrary to law shall, upon conviction thereof, be fined in a sum 
not less than one thousand dollars nor more than five thousand 
dollars, and be imprisoned at hard labor for any term not more 
than ten years nor less than two years.” 

The principle that penal statutes are to be construed strictly, 
and are never to be extended by implication, has been repeatedly 
affirmed by this Court. Dwarris expresses it in this way: “ The 
general words of a penal statute shall be restrained for the 
benefit of him against whom the penalty is inflicted.” Potter’s 
Dwarris, p. 245. 

It is urged upon us that the Act under consideration is a 
revenue law, that its object is to subject opium to sale by a 
licensed dealer under certain restrictions, and that it is not a 
penal law, and therefore the rule of construction above referred 
to does not apply. We think otherwise. 

Section 4 authorizes the imposition of a money penalty, whose 
minimum is one thousand and whose maximum is five thousand 
dollars, and imprisonment at hard labor for any term not more 
than ten years, nor less than two years. 

By our law a felony is defined to mean such offenses as are 
punishable with death or imprisonment for a longer period than 
two years, or by the forfeiture of any civil or political right, and 
also larceny. Penal Code, Chapter I., Section 2. 

We can see no reason why a statute which creates a felony 
cannot be considered a penal statute, to which the above men- 
tioned rule of construction must apply. 

The words of Section 4, which are put before us as describing 
the offense of the prisoner, are: “Every person not having a 
license who shall have possession of opium contrary to the pro- 
visions of Section 3 of this Act * * * shall, upon conviction 
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thereof, be fined,” etc. It is essential in the first place that the 
person shall not have a “license.” Does the license intended 
here mean the vendor’s license, by which he is authorized to 
import and sell opium? Or does it refer to one of the two 
“licenses” mentioned in Section 7 of the Act, ie., a license 
from the Marshal or the license from a physician? Up to Sec- 
tion 4 of the Act, the only license spoken of is the vendor’s 
license, and we take it that this must be the license intended to 
be meant. To his conviction it is necessary, secondly, that he 
have possession of opium; and thirdly, that such possession 
shall be contrary to the provisions of Section 3. 

Now Section 3 prescribes that the person holding such license 
(i.e., the licensed vendor), shall (1) keep in a book of record 
the names of all persons to whom he has sold any opium, with 
(a) date of sale, (b) the quantity of opium sold, (c) the name 
of physician issuing the certificate on which the sale is made, 
and (d) the date of such certificate. (2) Such record book shall 
be kept (by the licensee) in the English and Hawaiian lan- 
guages, and shall be open to inspection of the police and the 
Minister of Interior. (3) The licensee shall give to each 
purchaser of opium a receipt, stating the date of such purchase, 
and the quantity of opium sold. 

Each “provision” of this section is one devolving some 
duty upon the licensed vendor. Not one of them refers to the 
purchaser, nor creates any duty for him to discharge, or any 
line of action for him to follow. “A statute law is a rule of 
conduct prescribed by the law-making power in an express and 
positive form, and which controls the particular case and cir- 
cumstances to which it relates.” Potter’s Dwarris, p. 38. 

Now, unless a law prescribes a rule of conduct, no one can be 
punished for a deviation from it. “The certainty of the law is 
next in importance to its justice,” says Dwarris, on p. 51. 

It is abhorrent to justice to punish a man unless the offense 
for which he is sought to be punished is clearly defined by the 
law, and his duty in respect thereto made certain. It is our 
duty to give effect to this law if it is possible. But we are not 
to make a penal statute where none exists. 
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We find that this section of the statute of 1886 does not define 
the possession of opium as a punishable offense, and there being 
no law authorizing the detention of the prisoner, we order his 
discharge. 

Smith, Kinney and Thurstan, for petitioner. 

Paul Neumann and F. M. Hatch, per contra. 

The Attorney-General took no part in the argument. 


GEORGE TRASK, David Trask, Kamai, Kanalulu, Palahu, 
Panui, Waianuhea and Albert Trask vs. J. W. PAKIKO 
and the minor children of Antone Manuel, deceased, and 
Rt. Rev. H. Koeckmann, their guardian. 


APPEAL FROM Decision oF McCutty, J. 
APRIL Term, 1887. 


Jupp, C.J., McCuLLY, Preston and BICKERTON, JJ. Fornan- 
DER, J., absent. 

Upon satisfactory evidence that the defendant Pakiko had fraudulently 
procured a conveyance to be made to himself (jointly with one 
other) of certain premises, he is declared to hold his legal title in 
trust for Albert Trask, and is ordered to make a conveyance of 
this one-half interest to the said Albert Trask, and to indemnify 
and protect him against a mortgage he had made on the premises. 


OPINION OF THE COURT. 


Having heard the arguments of counsel and having exam- 
ined the pleadirgs and proofs in the case, we are of the opinion 
that the decision of Mr. Justice McCully, appealed from, should 
be adopted, and the decree by him made affirmed, and it is 
accordingly so ordered. 

W. A. Kinney, for plaintiffs. 

M. Thompson, for defendants. 


Decision oF McCutty, J., APPEALED From. 


The bill alleges in the first four paragraphs that one Keawe- 
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kolohe was seized of certain premises upon which he placed a 
mortgage and afterwards a second mortgage and further after- 
wards conveyed the premises to another party, Queen Emma, by 
a deed absolute on the face, but intended solely as security for a 
dekt, Keawekolohe still retaining possession and exercising 
ownership. 

That thereafter James I. Dowsett, at the solicitation of the 
plaintiff, to save the premises from sale under foreclosure, took 
an assignment of the two mortgages, also a deed without con- 
sideration from Queen Emma by way of mortgage, and not as a 
deed in fee of said premises. 

That thereafter, one Moekauhane, mother of Albert Trask, one 
of the plaintiffs, and step daughter of Keawekolohe, with the 
consent of Keawekolohe, undertook to raise by contribution of 
the relatives and friends an amount sufficient to pay off the 
three mortgages, with the understanding that conveyance of the 
premises be then made to Albert Trask. 

That in pursuance of said agreement and for other considera- 
tions, Keawekolohe conveyed the premises to Albert Trask, May 
17, 1877, who then recorded it. 

That some time or times previous to August 18, 1879, Albert 
Trask and the other plaintiffs contributed over four hundred 
dollars which they paid to James I. Dowsett in full satisfaction 
of the liens held by him, but that no conveyance was then 
made. 

That thereafter the said Moekauhane and the defendant Pa- 
kiko, who is charged to have been her paramour, conspiring and 
with intent to defraud Albert Trask, requested Mr. Dowsett to 
convey the legal title to them, on which he, ignorant of the 
equities of the case, made them a joint deed of the premises 
without consideration. 

The bill then charges that said Pakiko was well aware of the 
facts and equities above alleged, and says that he was thereby 
guilty of fraud, and that the deed is a cloud on the plaintiff’s 
title, and that Pakiko holds the legal title of one-half interest 
for Albert Trask. 
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Moekauhane has deceased leaving the legal title of her half 
to Albert and David Trask, who is willing to convey his part to 
Albert. That prior to the death of Moekauhane, she and Pakiko 
mortgaged the premises. 

The present holders of the mortgage have been joined as 
parties, and answer, submitting to the Court. 

That plaintiffs believe and fear that defendant is making 
away with his property, with fraudulent intent, and decline to 
convey to Albert Trask. 

The bill prays that Pakiko be declared to hold the legal title 
to one-half the premises in trust and for the use of Albert Trask, 
and that he be ordered to reconvey to him, and that he be com- 
pelled to indemnify and protect the said Albert Trask against 
the mortgage made by him. 

The defendant’s answer denies that the conveyance to Queen 
Emma was of the nature of a mortgage, and that Keawekolohe 
continued to retain possession as owner. Admits that Mr. 
Dowsett took assignments of the two mortgages and a deed from 
Queen Emma, but denies that he took it knowing it to be in- 
tended for a mortgage, and that he so treated it. 

It disclaims knowledge of the contribution of money by the 
relatives of Albert Trask, and the payment of the mortgages by 
Moekauhane, and alleges that he, the defendant, furnished the 
money and paid off the mortgage. The answer further denies, 
with great particularity, knowledge of all the material averments 
of the bill, but it does not appear to me necessary to enlarge 
this opinion by setting out a further abstract. 


By THE Court. 


The only evidence in support of defendant’s denial and aver- 
ments is his own testimony. In my view the deed from Mr. 
Dowsett upon which is based his title goes far to contradict him, 
The grantees are Moekauhane (w.) and Pakiko; the considera- 
tion is one dollar. Now if the deed to Queen Emma was not 
treated as a mortgage, and her deed to Mr. Dowsett likewise, 
and if Pakiko only paid off the mortgages, why should he, 
several years after, ask, and Mr. Dowsett give him gratuitously, 
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a deed of the land; and if Pakiko paid all the money to and did 
all the business with Mr. Dowsett, why should the grant be 
made jointly to Moekauhane, whose name is first in the deed. 

But we have the testimony of Mr. Dowsett, very distinct and 
explicit, that he did not consider the deed from Queen Emma as 
anything Lut an additional security; that he never took pos- 
session of the land; and that when the sums due on the first and 
second mortgages were paid, he had no further equitable claim on 
the land. He testifies that the money was paid him by Moekau- 
hane, whom he well knew, and not by Pakiko; and that when, 
after a long delay and neglect of the parties, Moekauhane re- 
quested him to give her a deed of the premises, he gave it to 
her and joined Pakiko at her request. He testifies that Moekau- 
hane always transacted the business respecting the payments 
in the attitude of one acting for others with her for the family. 
The evidence of many credible witnesses abundantly proves that 
Pakiko was cognizant of the contributions made for the pay- 
ment of the mortgages. He himself has shown this by sundry 
payments he had made to contributors, for which he shows 
reccipts. He alleges and he testifies that he made the pay- 
ments of the mortgages. He shows receipts purporting to be 
from Moekauhane for $150, $20 and $10, contributed toward the 
payment of the mortgages; as a witness to receipts he signs his 
own name. These papers and all the signatures are, to appear- 
ance, in the same handwriting. I doubt their genuineness. 
But it is inconsistent with Pakiko’s testimony, and claim that 
he did the business with and paid the money to Mr. Dowsett, 
that he should have paid it to Moekauhane; nor do these 
amounts make up the amounts which were paid to Mr. Dowsett. 
Who paid the rest? Why does not Pakiko show receipts from 
Mr. Dowsett? He was very particular and formal about 
receipts, as these thus shown, and some others which he exhibits 
for payments, which he testifies that he made to some of the 
contributors, so that he should be able to show receipts from 
Mr. Dowsett if he ever dealt with him. 

I find that the answer of Pakiko and his testimony are false 
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It is my opinion, (leaving the question of whether he contri- 
buted anything to the fund an open one), that he took advantage 
of his knowledge of what had been done, and of the affection of 
Moekauhane, his paramour, and so induced her to procure the 
deed from Mr. Dowsett to her and himself, well reckoning that 
Mr. Dowsett might consider that what Moekauhane requested 
would be proper. 

I will sign a decree in accordance with the prayer of the bill. 


THE KING vs. YOUNG TANG. 
APPEAL FROM THE PoLicE Court, HONOLULU. 
APRIL Term, 1887. 


Jupp, C.J., McCuLLY, Preston and BICKERTON, JJ. FORNAN- 
DER, J., absent. 


The defendant was convicted in the Police Court, Honolulu, of kav- 
ing opium unlawfully in his possession. 

Held, that since the passage of the Act of 1886, “ To regulate the 
importation and sale of opium in this Kingdom,” the mere 
possession of opium is not punishable by any law in force. 

Held also, that the Court will not listen to an objection to the consti- 
tutionality of an Act by a party whose rights it does not affect. 

Judgment of the lower Court reversed. 


OPINION OF THE COURT. 


This case comes to us on an appeal on points of law from the 
Police Court of Honolulu. The defendant was charged with the 
offense of having opium unlawfully in his possession. He 
pleaded not guilty and the evidence on the part of the prosecu- 
tion was taken and the Crown rested. The defendant then, by 
his attorney, Mr. J. T. Dare, moved that the defendant be dis- 
charged on the grounds— 

“ First. The Crown has not proven its charge of unlawful 
possession of opium. 

4 
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“Second. That the possession of opium under the law of 
1886, is not a crime. 

“Third. That the Act of 1886, entitled ‘An Act to Regulate 
the Importation and Sale of Opium in this Kingdom,’ is uncon- 
stitutional and therefore void and of no effect.” 

The Police Justice overruled the motion, and the defendant 
offering no testimony in defense, the Police Justice found him 
guilty and sentenced him to pay a fine of one thousand dollars 
and to be imprisoned at hard lab r fur the term of two years. 

Whereupon the defendant gave notice of and thereafter per- 
fected an appeal to the Supreme Court in Banco, upon the above 
points of law made on his motion to be discharged. 

This being an appeal solely upon points of law, the Court has 
not only to determine whether the appellant is liable to any 
punishment under the statute of last session, but whether there 
ig any other law in force which subjects the appellant to punish- 
ment, because if we should so find. we must remit the case to 
the Police Magistrate in order that a legal sentence may be 
passed. 

We must therefore ascertain how far the said statute conflicts 
with the law as it stood when such statute came into operation. 

For this purpose it will not be necessary to go back further 
than the Law of 1874. 

The title of this Act as amended by the Legislature of 1876 
is “An Act to Restrict the Importation and Sale of Opium or 
preparation thereof.” 

This Act was amended in several particulars, immaterial to 
be considered in this case, except an Act being Chapter XXV. 
cf the Laws of 1880, which will hereafter be more particularly 
referred to. 

The Act of 1874 is as follows: 

Section 1. The importation of opium or any preparation 
thereof into this Kingdom, except as authorized by Section 2 of 
this Act, is hereby strictly prohibited; and whosoever shall 
import, sell, give or furnish opium or any preparation thereof to 
any person in this Kingdom, except as provided in said Section 
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2, shall be liable to a penalty of not less than one hundred 
dollars, and to be imprisoned at hard labor for any term not 
exceeding two years, one-half of which pecuniary penalty shall 
be paid to the party giving the information which shall lead to 
the conviction of the offender. 

Section 2. The Board of Health may from time to time 
import such quantities of opium or preparations thereof, as the 
said Board shall deem necessary for medical purposes in this 
Kingdom, and shall furnish it at cost to any physician or sur- 
geon having a diploma or certificate from some medical college 
or university, and who has a license to practice medicine in this 
Kingdom, also to the person in charge of the medicines at the 
Leper Settlement at Molokai, to be used exclusively for medical 
purposes. And the said Board may also furnish it to the cap- 
tain or surgeon of any vessel bound to a foreign port for use on 
board said vessel. 

Section 3, Any person who shall have in his possession 
opium or any preparation thereof, which he shall not have 
received from the Board of Health, or from a duly licensed 
physician or surgeon, as prescribed in Section 2 of this Act, shall 
forfeit such opium or preparation thereof to the Hawaiian Gov- 
ernment, and the same shall be seized and delivered to the 
Board of Health, and such person shall be imprisoned for a 
term of not more than one year, with or without hard labor, in 
the discretion of the Court. 

(By Chapter XVIII. of the Session Laws of 1880, the punish- 
ment was increased to a penalty of not lees than $50 nor more 
than $250 and imprisonment not exceeding one year). 

Section 4. Any physician or surgeon who shall sell, pre- 
scribe, or furnish opium, or any preparation thereof, to any per- 
son in the habit of smoking or otherwise using the same, or to 
any other person, except as a remedy in case of sickness, shall 
forfeit to the Hawaiian Government all opium or preparations 
thereof which may be in his possession, and it shall be seized 
and delivered to the Board of Health, and he shall be fined in 
the sum of not less than twenty-five nor more than one hundred 
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dollars, and if he shall violate this Act more than once, he shall 
not again be furnished with opium by the Board of Health. 

Section 5. Nothing in this Act shall be construed to exempt 
any person or vessel from the pains and penalties prescribed by 
the laws of the Kingdom against smuggling. 

At the session of the Legislature held in 1880, the following 
law was passed : 

“ An Act to Authorize the Minister of the Interior to Grant 
Licenses for the Sale of Poisonous Drugs. 

“Section 1. The Minister of the Interior may grant a license 
to any duly qualified physician or surgeon, or to any other suit- 
able person, who may be recommended by the Board of Health, 
to import and sell poisonous drugs for the term of one year, in 
the District of Honolulu, upon receiving the sum of forty 
dollars, and in any other district the sum of twenty dollars. 

“Section 2. No such license shall authorize the licensee to 
import, sell or furnish opium or any preparation thereof, except 
on the prescription of a duly qualified physician. 

“Section 3. The Board of Health, by its president, may 
authorize any duly qualified physician or surgeon, or any licen- 
sees under this Act, to enter opium and preparations thereof at 
the Custom House on the payment. of the duties thereon, any- 
thing in the Act approved on the 8th of August, 1874, entitled 
‘An Act to Restrict the Importation and Sale of Opium and 
Preparations thereof,’ to the contrary notwithstanding. 

“Section 4. Any person who shall import, sell or furnish 
any poisonous drug without license, or contrary to the provi- 
sions of this Act, shall be fined not less than fifty nor more 
than five hundred dollars, or to be imprisonéd at hard labor, not 
exceeding six months, in the discretion of the Court. Nothing 
in this Act contained shall be construed to prevent the Govern- 
ment or the Board of Health from importing any drugs or 


medicines. 
* & * * 2 


“Section 6. The provisions of Chapter LXXXVIII. of the 
Penal Code shall apply to all persons holding licenses under 
this Act.” 
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Chapter LXXXVIII. of the Penal Code, referred to in the last 
mentioned Act, regulates the sale of deadly poisons, and pre- 
scribes the manner in which records shall be kept by persons 
selling the same; and Section 4 enacts that “Every licensed 
physician, druggist or apothecary who shall compound, sell or 
deliver any prescription containing any poisonous drug or sub- 
stance deleterious to human life, to be used as medicine, shall 
enter upon his books said prescription written out in full with 
the date thereof, with his own name appended thereto, or the 
name of the physician who prescribed the same, and the person 
to whom the same was delivered; and no such prescription 
shall be compounded, sold or delivered unless the name of the 
person compounding, selling or delivering the same, or the 
name of the physician prescribing the same, be appended to the 
prescription in full, and every such prescription shall be pre- 
served ; and said books and prescriptions shall be subject at all 
times to the Minister of the Interior or his agent.” 

5. <Any person violating the provisions of this chapter shall 
forfeit a sum not exceeding one thousand dollars for each 
offense. 

In the session of 1880 another Act was passed relating to 
Chinese physicians who were thereby allowed to receive licenses 
to practice medicine “subject to the same laws and restrictions 
as other licensed physicians.” 

It would seem that the effect of the law, Chapter XXV. of 
1880, was to remove some of the restrictions of the law of 1874, 
and allowed licenses to be issued to persons outside the physi- 
cians mentioned in that law, to sell poisonous drugs, and sell 
and furnish opium or its preparations to persons having pre- 
scriptions from any duly qualified physician. 

And it would also seem that all persons dealing in poisonous 
drugs, of which there can be no doubt opium is one, were com- 
pelled to keep recorde of sales, etc. 

And that no physician or surgeon could sell or prescribe or 
furnish opium or preparations to any person “in the habit of 
smoking or otherwise using the same.” 


J 
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And also that in consideration of the license-fee, the persons 
licensed could send for opium themselves, and the Board of 
Health were relieved from the necessity of importing it. 

We now come to the law of 1886, entitled “ An Act to Regu- 
late the Importation and Sale of Opium in this Kingdom.” 

This Act repeals all laws and parts of laws inconsistent 
with it. 

Its provisions are as follows : 

Section 1. The Minister of the Interior is hereby authorized, 
with the consent of His Majesty the King in Cabinet Council, 
to grant to some one applying therefor a license to import and 
sell opium, or any preparation of opium, in this Kingdom, upon 
the said Minister of the Interior receiving for such license the 
sum of thirty thousand dollars for each year. 

Section 2. Before the license provided for in this Act is 
issued, the person or persons who have obtained the same shall 
make and execute and deliver to the Minister a good and suff- 
cient bond in the sum of ten thousand dollars, with not less 
than one good surety to be approved by the said Minister, con- 
ditioned that the party or parties who have obtained the license 
will not sel], give or furnish any opium, or preparation of opium, 
to any nafive Hawaiian or Japanese, or to any other person who 
has not received a certificate from some physician stating that 
opium is the proper remedy for the disease from which the 
bearer is suffering, and that the rules and regulations contained 
in the license will not be violated. 

Section 3. The person receiving such license shall keep in a 
book of record, to be furnished him by the Minister of the In- 
terior, a record of the na:nes of all persons to whom such licensee 
has sold any opium, with the date of such sale and the quantity 
sold, and the name of the physician issuing the certificate on 
which sale is made, and the date of such certificate. Such 
record book shall be kept in the English and Hawaiian lan- 
guages, and shall be open to inspection at any time to any 
member of the police force and the Minister of the Interior. 
The person holding the license shall give to each person pur- 
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chasing opium a receipt, stating the date of such purchase and 
the quantity of opium: sold. 

Section 4. Every person not having a license who shall have 
possession of any opium contrary to the provisions of Section 3 
of this Act, or who shall sell or furnish any opium, or prepara- 
tion of opium, to any person or persons contrary to law shall, 
upon conviction thereof, be fined in a sum not less than one 
thousand dollars nor more than five thousand dollars, and be 
imprisoned at hard labor for any term not more than ten years 
nor less than two years. 

Section 5. The person who has obtained a license under this 
Act is hereby authorized to import opium, or preparation of 
opium, through the Custom House, paying a duty upon the same 
of fifteen per cent. ad valorem, and there shall be charged on 
each cuntainer of opium at the rate of one dollar for each half- 
pound of opium imported, for a stamp to be put on each tin of 
opium imported. All opium seized which has been brought 
into this Kingdom without paying duty, and all opium which 
has not been stamped, shall be forfeited to the Government, and 
shall be stamped with the Government stamp. The Govern- 
ment may dispose of such opium to the party who has received 
the license upon his paying the duty upon the same of fifteen 
per cent. ad valorem, and one dollar per tin for the stamp. 

Section 6. The person who has obtained a license, who shall 
violate any of the provisions of this Act, shall have his license 
cancelled, and the penalty of the bond provided for in this Act 
enforced, and be imprisoned at hard iabor for a term not more 
than ten years nor less than two years, and pay a fine of not 
more than five thoussnd dollars, nor Jess than one thousand 
dollars. 

Section 7. In addition to the license prescribed by Section 2 
of this Act, it shall be incumbent upon any person or:persong 
desiring to purchase or use opium, or any preparation thereof, 
that they obtain a license from the Marshal or hie deputy as 
hereinafter provided, authorizing the intending purchaser to use 
opium or any preparation thereof. 
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Section 8. The Minister of the Interior shall have authority 
to make rules and regulations for the proper regulation of the 
sale of opium or its preparations under this Act, and such rules 
and regulations, after being duly published, shall have the force 
and effect of law, and upon any violation thereof the party or 
parties so violating the same shall be subject to the penalties 
provided in Section 6 of this Act for four years, which shall be 
the iength of time for which such license shall be granted, and 
it shall be so stated in the license. 

Section 9. Jurisdiction is hereby conferred upon Police and 
District Magistrates to hear and determine all cases which may 
arise under this Act. 

Section 10. One-half of the money penalties provided for by 
this Act shall be paid to the party who gave the information 
which led to the conviction of the offender fined. 

Section 11. All laws and parts of laws in conflict with the 
provisions of this Act shall be and the same are hereby repealed : 
Provided, however, that should no license be issued under the 
provisions of this Act, that then and in such case this Act shall 
not be deemed to, nor shail it repeal Chapter LVI. of the Laws 
of 1874, as amended by Chapter LXIII. of the Laws of 1876, 
and Chapter XVIII. of the Laws of 1880. 

It would seem that the effect of this Act is to remove many of 
the restrictions relating to the importation and sale of opium 
and ite preparations existing at the time the law was enacted. 

One other person, in addition to those persons authorized 
under the then existing law, was authorized, on obtaining a 
license, to import and sell opium and its preparations for the 
term of four years upon paying the license fee mentioned in 
the Act. 

And although it may be urged that “where an Act of Parlia- 
ment gives authority to ‘one’ person expressly, all others are 
excluded,” the principle is carried out by holding that the 
authority to import and sell opium, etc., under this Act is ex- 
clusive to the one licensee, and this construction will not be in 
conflict with the preceding laws on the subject; that in fact 
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this statute merely enables one other person to deal in this 
poisonous drug. 

And this view is further confirmed by Section 2, which pro- 
vides for a bond conditioned that the licensee will not sell, etc., 
to * * * any person who has not received a certificate, 
(which may mean prescription), from some physician stating 
“that opium is the proper remedy for the disease from which 
the bearer is suffering.” 

There being no express enactment avoiding Section 4 of the 
Act of 1874, there is nothing in this Act in conflict with that 
section, and it therefore follows that physicians and persons 
licensed under the law of 1880 are controlled by that section, 
and may not prescribe to persons in the habit of smoking or 
using opium, etc. 

As further illustrating this view we will consider Section 3 
and compare it with Chapter LX XXVIII. of the Penal Code. 

This section provides that the licensee shall keep a record of 
sales, etc., in which he is to enter the names of all persons to 
whom he has sold opium, the date and quantity, the name of 
the physician issuing the certificate (prescription) and its date, 
and the licensee is to give the purchaser a receipt, ete. 

This record is to be kept by the licensee under this Act 
instead of the one prescribed in the said chapter, the provisions 
of which are (in this respect only) in conflict with this law. 

Section 4 prescribes a punishment of a fine of not less than 
one thousand nor more than five thousand dollars and impris- 
onment at hard labor for not more than ten years nor less than 
two years, upon any person not having a license or who shall 
sell or furnish opium, etc., to any person or persons contrary to 
Jaw, and it therefore follows that this penalty may be inflicted 
upon any person licensed or authorized to sell or furnish opium, 
whether under this law or any of those previously mentioned, 
who shall not comply in all respects with, or sell contrary to, the 
terms of those laws. 

Section 4 of the Act in question prescribes the same penalty 
for any person who shall have possession of any opium contrary 
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to the provisions of Section 3, but as that section does not 
impose any duty upon the purchaser, the decision arrived at in 
the case of Manuel Brito, ante, page 42, must be followed, and it 
must be declared that no punishment for the mere possession 
of opium can be inflicted under that section. 

We have now to consider whether having opium in possession 
is an offense under the Law of 1874 as amended by the Act No. 
18 of 1880. 

This is the only law which makes the possession of opium an 
offense, and the possession necessary for a conviction must be 
contrary to the terms of Section 3 of that Act, hereinbefore set 
out. 

Now does the Act of 1886 conflict with this section? 

In construing this Act, we must take into consideration the 
intention of the Legislature so far as such intention can be 
gathered from the text of the Act itself, and must give effect to 
the Act if possible. 

The Legislature has attempted to deal with, and prescribe a 
punishment for, persons havirg opium in their possession, but as 
we have already stated, has not done so effectively. It may 
be the effect of previous legislation was not in the minds of the 
legislative body, but we cannot assume this. On the contrary 
we must assume that they were conversant with the whole law 
upon which they were legislating, and it appears to us that they 
intended to remove some of the restrictions affecting the dealing 
with the drug in question, and to that extent the law would 
seem to be effectual, for it undoubtedly enables persons prohibited 
by former laws, to sell this drug. 

By attempting to prescribe a penalty for having possession of 
opium, under certain circumstances, the Legislature has shown 
its intention to deal with the subject, and it has failed in its 
attempt. 

We can only give effect to such intention, by adding after 
“Section 2 of this Act,” in Section 3 of the Law of 1874, the 
words “from a person duly licensed as aforesaid ” or some simi- 
lar words, but which would materially alter the offense 
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described, and would in fact be legislating instead of construing. 

The part of the Act of 1874, dealing with the matter of the 
possession of opium, is in conflict with that part of the Act of 
1886 which refers to the same subject, and is to this extent 
repealed, as Section 11 of the Act of 1886 enacts that all laws 
and parts of laws, in conflict with the provisions of this Act, 
shall be and the same are hereby repealed. 

Under these circumstances we have, and we do so with much 
regret, to say that the mere possession of opium is not an offense 
punishable by any law now in force. 

However, whether a person having opium in possession could 
not properly be charged and convicted of smuggling the same, 
is another question, and one that the Court will have to con- 
sider when it is raised. 

The First point made on this appeal is that “the Crown has 
not proved its charge of unlawful possession of opium.” 

On the authority of Briggs vs. Briggs, 4 Hawn., 448, we hold 
that whether there is any evidence to sustain the judgment, is 
a question of law, but the Court in such case will examine the 
evidence only so far as to ascertain whether or not there is evi- 
dence to sustain the judgment. We are not to consider the 
question whether the charge of unlawful possession of opium 
was fully proven, as the appeal is limited to the points of law 
taken. Finding, from the papers sent up, evidence that the 
defendant had possession of opium, we enquire no further and 
overrule this point. 

The Second point has already been considered fully. 

The Third point, that the Act of 1886 entitled “Aa Act to 
Regulate the Importation and Sale of Opium” is unconstitu- 
tional, and therefore void and of no effect, remains to be con- 
sidered. 

The 77th Article of the Constitution is cited as being contra- 
vened by this law. It reads: “To avoid improper influences 
which may result from intermixing in one and the same Act 
such things as have no proper relation to each other, every law 
shall embrace but one object, and that shall be expressed in its 
title.” 
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It is contended by the defendant’s counsel that ae the title of 
the Act in question is “An Act to Regulate the Importation and 
Sale of Opium,” and the Act itself legislates upon not only the 
importation and sale of opium, but of “ preparations of opium,” 
the Act embraces more than one object, and also that the sub- 
ject of preparations of opium is not expressed in the title, and 
therefore the Act is unconstitutional and void. 

It becomes necessary to enlarge somewhat upon the duty of 
the Court where questions involving the constitutionality of a 
law ıre presented. 

Judge Cooley says, on page 159 of his work on Constitutional 
Limitations, “It must be evident to any one that the power to 
declare a legislative enactment void is one which the Judge, 
conscious of the fallibility of the human judgment, will shrink 
from exercising in any casc where he can conscientiously and 
with due regard to duty and official oath decline the responsi- 
bility. 

The Legislative and Judicial are co-ordinate departments of 
the Government of equal dignity; each is alike supreme in the 
exercise of its proper functions, and cannot directly or indi- 
rectly, while acting within the limits of its authority, be sub- 
jected to the control or supervision of the other, without an 
unwarrantable assumption by that other of the power which, by 
the Constitution, is not conferred upon it. The Constitution 
apportions the powers of government, but it does not make any 
one of the three departments subordinate to another, when 
exercising the trust committed to it. The Courts may declare 
legislative enactments unconstitutional and void in some cases, 
but not because the judicial power is superior in degree or dig- 
nity to the legislative. Being required to declare what the law 
is in the cases which come before them, they must enforce the 
Constitution as the paramount law, whenever a legislative 
enactment comes in conflict with it. 

But the Courts sit, not to review or revise the legislative 
action, but to enforce the legislative will; and it is only when 
they find that the Legislature has failed to keep within its con- 
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stitutional limits, that they are at liberty to disregard its 
action.” 

The power to declare a law unconstitutional is expressly given 
to the Supreme Court by Section 824 of the Civil Code. 

Article 78 of the Constitution prescribes that all laws hereto- 
fore enacted or that may hereafter be enacted, which are con- 
trary to this Constitution, shall be null and void. 

Article 69 of the Constitution prescribes that the decisions of 
the Supreme Court, when made by a majority of the Justices 
thereof, shall be final and conclusive upon all parties. 

But, considering the solemn and responsible nature of the 
function thus devolved upon the Supreme Court, we adopt the 
principle which prevails in other Courts, that the Court will not 
pass upon a constitutional question and declare a statute to be 
invalid, unless a decision upon thut very point becomes neces- 
sary to the determination of the cause. 

“In any case, where a constitutional question is raised, 
though it may be legitimately presented by the record, yet if 
the record also presents some other and clear ground upon 
which the Court may rest its judgment, and thereby render the 
constitutional question immaterial to the case, the Court will 
take that course, and leave the question of constitutional power 
to be passed upon when a case arises which carnot be otherwise 
disposed of, and which consequently renders a decision upon 
such question necessary.” Cooley, Const. Lim., p. 163; Frees va. 
Ford, 6 N. Y., 177; White vs. Scott, 4 Barb., 56. 

The Court having, on the second point of the appeal, found 
that the defendant in this case cannot be punished by any law 
now in force for the offense of which he is charged: to wit, the 
possession of opium, the question whether this law is in conflict 
with the Constitution becomes immaterial. 

And it is not proper for us to listen to an objection to the 
constitutionality of an Act by a party whose rights it does not 
affect. See Cooley, p. 163. 

The defendant is charged with a specific offense under a law 
which we have held inoperative against him. He cannot, upon 
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this appeal, raise the unconstitutionality of the law in favor of 
persons not before this Court. 

To illustrate it further. The Court would only be authorized 
to consider the unconatitutionality of the Act of 1886, on the 
ground of its title not including “ preparations of opiuin ”, when 
the objection is made by one who is charged with the offense of 
having unlawful possession of “ preparations of opium.” 

This principle was adopted by this Court in the case of The 
King vs. Yat Sing, 3 Hawn., 672, and we follow it. 

Whenever a person charged with importing or selling opium 
contrary to the Act, or for violating the regulations said to have 
been made thereunder, or for importing or selling preparations 
of opium, shall raise the question of the constitutionality of the 
Act, and the decision of this question is necessary, as being the 
very lis mota, this Court will consider it, and will not be at 
liberty to decline so to do. 

The result is, that the judgment of the Lower Court must be 
reversed, and the defendant discharged. 

F. M. Hatch and P. Neumann, for the Crown. 

J. T. Dare, for defendant. 


THE KING vs. LEE CHOY. 
RULE IN APPEALS FROM POLICE AND District Courts. 
APRIL TERM, 1887. 


Jupp, C.J., McCuLty, Preston and BICKERTON, JJ. Fornan- 
DER, J., absent. 


An Appeal from a Police or District Justice to the Supreme Court in 
Banco, upon questions of law, must comprise a certificate signed 
by the Justice, of the points of law upon which the appeal is 
taken, failing whicli the Court has nothing to consider. 


OPINION OF THE CouRT, BY McCuLLy, J. 


This case was on the calendar as an appeal from the Police 
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Court of Honolulu, upon points of law, as provided by Section 
1006 of the Civil Code. 

Upon ite being culled for argument, the Court inquired of the 
defendant’s counsel if the rule had been complied with, requir- 
ing a statement of the points appealed on to be certified up’ by 
the Police Justice. The counsel (J. T. Dare) answered that he 
supposed the points of law could be found in the record of the 
proceedings, and without showing the Court what was required 
or allowing time for examination of the papers, presented his 
argument. 

The Rule referred to is No. 39 B., which requires Police and 
District Justices, in all cases of appeal to the Supreme Court, to 
forward a certificate of appeal, stating whether it is to a jury or 
“to the Court in Banco, and in the latter case the points should 
be distinctly stated.” 

The papers sent up comprise (1) a copy of the proceedings 
and evidence before the Police Court, with a statement of the 
finding and judgment of the Court, and that defendant’s coun- 
sel noted appeal; (2) a certificate that the defendant has noted 
and perfected an appeal “to the Supreme Court in Banco;” (3) 
a synopsis of the case, with a conclusion that “ defendant noted 
an appeal to the Supreme Court in Banco upon questione of law 
and from the verdict and sentence of said Court,” signed by 
defendant’s counsel. The certificate required by the rule has 
not been furnished. The appeal is therefore not made, and 
there is nothing fur the Court to consider. The case stands 
upon the judgment of the Court below. 

A. P. Peterson (Deputy Attorney-General), for the Crown. 

J. T. Dare, for defendant. 
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UNION FEED COMPANY vs. G. H. LUCE, Tax Collector. 


Question RESERVED BY PRESTON, J., ON APPEAL FROM POLICE 
Court, Hono.uLv. 


APRIL Term, 1887. 


Jupp, C.J., McCutty, Preston and Bickerton, JJ. Fornan- 
DER, J., absent. 


The plaintiff made a return of its property liable to taxation, on the 
second day of August, 1886. The tax assessor had made the 
assessment of all those persons who had returned their property 
according to law on the 31st of July, and had entered the same on 
his books by the first day of September, but had not made and 
completed two copies of his tax-list until the first day of Novem- 
ber. The assessor raised the amount of the plaintiff’s assessment 
above the return, 

Held, that such assessment was valid, and that plaintiff could not 
recover the amount of taxes paid on such increased assessment. 

Judgment of Police Court affirmed. 

OPINION OF THE CouRT, BY BICKERTON, J. 


This matter comes here on an agreed statement of facts and 
questions of law, reserved for the consideration of the Court in 
Banco by Mr. Justice Preston, sitting to hear appeals from the 
Police Court of Honolulu, where judgment was entered for 
defendant on February 16, 1887, The complaint in the Police 
Court is as follows: * * œ “That said corporation is 
engaged in business in the district of Honolulu, and owns pro- 
perty situated in said district, liable to taxation; that on or 
before the first day of July last. they made a sworn return in 
writing of all the property of said corporation in said district 
liable to taxation, and on said day delivered the same to the 
assessor of taxes for said district; that on the firat day of Octo- 
ber, the treasurer of plaintiff corporation made application to 
said assessor to ascertain the amount of the assessment made 
against said corporation; that no assessment at that time had 
been made against said company ; that subsequently to said first 
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day of October, the assessment against said corporation was 
raised $20,832.58 above the amount of its return; and plaintiff 
alleges that said assessment was not made within the time 
prescribed by law and was illegal, and that it is not liable to 
pay the tax thereon. And plaintiff further says that on the fif- 
teenth day of December instant it paid under protest to said 
defendant the amount of the taxes assessed against it: to wit, 
the sum of $253.50. And plaintiff says that said defendant is 
indebted to it in the sum of $156.54—the amount of tax upon the 
illegally increased assessment against it; and the defendant, 
though requested, has not paid the same, but refuses so to do. 

“ And plaintiff further claims that defendant is indebted to it 
in the sum of $156.54 for so much money had and received by 
the defendant to plaintiff’s use, which defendant, though 
requested, has not paid, but refuses so to do. 

“Wherefore plaintiff prays process to cite said defendant to 
appear and answer this complaint, and for judgment for said 
amount and costs.” 

The agreed statement of facts and questions of law reserved 
are as follows: 

“ It is agreed that the facts material to the issue raised in the 
above action are as follows: 

“That the plaintiff’s return of property liable to taxation was 
not made until August 2, 1886. 

“That the tax-assessor for the district of Honolulu had made 
the assessments of all those who had made returns on or before 
July 31, 1886, and had properly entered the same on his books 
by the first day of September, 1886; but said assessor had not 
made and completed two copies of his tax-list until November 
lst of said year. 

“It is agreed that the following questions of law shall be 
heard by the Supreme Court in Banco, if Mr. Justice Preston 
will consent to reserve the same: 

“1 Can the plaintiff in this action be heard to attack the 
validity of said assessment, he not having made a return on or 
before July 31st? 

5 
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“2. Was the assessment made by said assessor a valid one ? 

“Tt is further agreed that if plaintiff is held entitled to 
recover, judgment shall be entered in his favor for the amount 
sued for and costs.” 

It will be seen that plaintiff’s return to the assessor of its 
property was not made until August 2, 1886. 

This case comes under the Act of 1882, relating to internal 
taxes; the Act of 1886 amendatory to the Act of 1882, approved 
15th of October, 1886, does not affect this case, it not being in 
force at the time of the assessment. 

Section 20 of the Law of 1882 reads: “ The returns hereinafter 
required to be made shall, when made by a company being a 
corporation, be made by the president, treasurer, secretary or 
manager; or, if a firm, by some member thereof.” Section 22 
provides that such persons “shall be answerable for the per- 
formance of all such acts, matters or things, as are required to 
be done by virtue of this Act, in order to the assessment of the 
property which he represents and paying taxes thereon; and 
shall be under and subject to the like penalty or liability for 
any neglect, refusal or default ae any other person.” Section 
32 provides that the assessor shall give notice of the time and 
place during the month of July where persons shall render to the 
assessor a statement of all property, etc., belonging to thei, or 
of which they had possession or control on the first day of 
July then immediately preceding. 

Section 33 reads: “Every person owning any property, real 
or personal, whether entitled to exemption or not, shall within 
the time prescribed in such notice as aforesaid, prepare and 
deliver to the assessor at the place mentioned by him in such 
notice a statement in writing, signed by the person making the 
same.” 

Section 35 reads: “If any person shall refuse or neglect to 
make and deliver to the assessor, within the time prescribed; a 
statement containing the particulars required in Section 33 or 
34, or shall decline to make oath as to the accuracy of the same, 
the assessor may make such assessment according to the best 
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information within his reach, and the same shall be final, bind- 
ing and conclusive upon all parties, and shall not be subject to 
appeal.” 

Section 37 reads: “It shall be the duty of such assessor, on 
or before the first day of September in each year, to make and 
complete two copies of his tax-list as hereinbefore described.” 

Section 38 provides that the assessor shall attend on at least 
six days between the first and fifteenth days of September at 
some convenient place or places in his district with his tax-list, 
which shall be open to the inspection of all persons liable to 
taxation in the district. 

Section 40 provides that any person whose name may appear 
on such tax-list, and who shall have made his returns to the 
assessor as hereinbefore provided, may appeal from any increase 
beyond the amount which would be payable by him according 
to his return, etc., etc. 

What is the object in providing that the tax-list shall be open 
for inspection? It can only be that those who have complied 
with the law in making their returns, and who would have the 
right of appeal if the assessment was in excess of their returns, 
might avail themeelves of that right. We hold that when a 
person has lost his right of appeal by neglecting to make his 
return within the time specified, he cannot afterwards insist on 
his right to inspect the tax-list at a given date for the purpose 
of appealing. In this case, the plaintiff corporation could not 
be considered as injured, for by its own neglect it had forfeited 
its right of appeal. An inspection of the tax-list would not be 
of any benefit to it. It is certain that these returns are intended 
to be used and made the basis of the assessment, and of course 
required to be furnished before making the assessment. If there 
is no return, the statute directs what course the assessor shall 
pursue, viz.. to make the assessment according to the best inor- 
mation within his reach, which shall be binding and conclusive 
upon all parties, and shall not be subject to appeal. 

It is contended for plaintiffs that the assessor having failed to 
make two copies of the tax-list on or before the first day of 
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September, that the assessment was void, and therefore the 
plaintiff must recover in consequence of that irregularity. We 
think not. We hold that the statute in that respect is directory, 
and any irregularity in this respect can be complained of by a 
tax-payer only to the extent of his injury. XII. U. S. Digest, 
792, citing 15 Nev., 385. 

“An assessment being essential to the validity of a tax, a 
formal assessment, although not made in the mode coatem- 
plated by the law, if not inequitable, will support a levy other- 
wise l:gal.” XII. U. S. Digest, 791, citing 11 Nev., 344. 

Under the Alabama Revenue Law of 1868, the failure of the 
county assessor to lay before the Court of County Commissioners 
a book of assessments, and to enter all taxable property on the 
assessment rolls, or his omission of any taxable property trom 
the book or lists, does not invalidate the levy. XIII. U. 8. 
Digest, 857, citing 65 Ala., 391. 

“ As a general rule statutory provisions regulating the assess- 
ments are mandatory, where their object is the protection of the 
tax payers against spoliation or excessive taxation; but regula- 
tions designed for the information of the assessor or other 
officers, and intended to promote dispatch, method, system and 
uniformity in modes of proceeding, will be held merely directory 
when the assessment is so made and evidenced as to be under- 
stood, and clerical and ministerial duties, the observance or non- 
observance of which do not injuriously affect the tax-payer, are 
merely directory.” State vs. Jackson Co., 65 Ala., 142, cited in 
XIII. U. S. Digest, 857. 

“ Failure of assessors to return their rolls within the statute 
time does not invalidate tax.” 12 Nev., 396, cited in XIII. U.S. 
Digest, 857. 

In the case of Stockle et al. vs. Selsbee, in 41 Mich., 617, Judge 
Cooley uses this language: “The time has gone by, if it ever 
was, when the proceedings of taxing officers are to be criticized 
with microscopic nicety, and the exact time and method of 
every step examined, to detect a departure from the law, how- 
ever insignificant or unintentional. The policy of the law is 


UNION FEED CO. vs. LUCE. 69 


that parties shall pay legal taxes even though there may be 
some irregularity in demanding them, and that they shall com- 
plain to the Courts of those errors only which may injure them. 
The possibility of collecting the state revenue depends upon the 
observance of this policy, and we do not feel called upon to ex- 
amine in detail every irregularity which a record may show. It 
is probable that in no tax case have all the proceedings been 
exactly and punctiliously correct, but they are sufficiently so 
for legal purposes in any case, if no error is committed which 
can prejudice the person.” Judges Marston and Graves con- 
curred. Clarke vs. Crane, 5 Mich., 151; Smith vs. Crittenden, 
16 Mich., 152; Bird vs. Perkins, 33 Mich., 29, are cited in that 
case. 

In the opinion of Chief Justice Shaw in the case of Porter vs. 
County Commissioners of Norfolk, in 5 Gray, 367, the position 
taken by us in the case now before us is well supported. The 
most recent case that we have found is People vs. Assessor of 
Wilson; opinion by Judge Finch, of the Court of Appeals of 
New York State, dated March 8, 1887, and published in the 
Albany Law Journal of April 9, 1887, in which we find the fol- 
lowing language: “A failure to comply with Section 9 of 
Chapter CCLXIX., Laws of 1880, which requires that the com- 
pleted and verified assessment roll shall be delivered to the 
Town Clerk ‘on or before the first day of September’ will not 
render the assessment void. The sole object of the provision of 
the Act requiring the assessors to publish a notice of the delivery 
of the assessment roll to the Town Clerk is to set running the 
fifteen days within which parties aggrieved may sue out their 
writ. Omission to publish the notice does not affect the validity 
of the assessment.” 

We find that the plaintiff cannot recover, and the judgment 
of the Lower Court for the defendant is affirmed. 

F. M. Hatch, for plaintiff. 

A. P. Peterson, for defendant. 
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A. 8. WILCOX vs. KEKAHUNA. 


EXCEPTIONS To RULING oF THE Circuit Court, Fourtn JUDI- 
CIAL Circuit. (Bickerton, J., presiding; Hardy, Circuit 
Judge). 


APRIL TERM, 1887. 


Jupp, C.J., McCuLLY, Preston and BICKERTON, JJ. FORNAN- 
DER, J., absent. 


The plaintiff in an action of ejectment claimed title under W., who 
claimed under an unrecorded deed from K., executed in 1851 or 
1852. 

Evidence was given that W. had received rent from P. until his 
death in 1883, when he leased the land to P.’s widow for life. She 
died in 1884, and her son (the defendant) entered and claimed 
title through her. The defendant moved for a non-suit, but the 
Circuit Court gave judgment for plaintiff. 


Held, that there was evidence to support the judgment, and the ex- 
ceptions therefore overruled. 


OPINION OF THE COURT, BY PRESTON, J. 


This is an action of ejectment, tried without a jury, by the 
Circuit Court of the Fourth Judicial Circuit, at the last Febru- 
ary Term, when judgment was rendered for plaintiff. 

The land in question was awarded by the Land Commis- 
sioners to one Kamalo (k). 

The plaintiff claimed by virtue of a conveyance from H. A. 
Widemann, dated the 24th of May, 1886, who claimed under an 
unrecorded conveyance from Kamalo, alleged to have been 
executed by him in the year 1851 or 1852. This conveyance 
could not be found, and it is supposed that it was destroyed by a 
fire which consumed Mr. Widemann’s house and contents. 

Evidence was given by Widemann of these facts, and it was 
also proved that he had received rent from one Papawaa until 
his death in 1883, and that he then leased the land to the widow 
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of Papawaa (Kealakai) for her life, and that she continued in 
occupation until her death, which occurred in March, 1884. 
The defendant is a son of Kealakai. 

It was also proved that Kamalo had told several witnesses 
that he had sold the land to Widemann, and it was also proved 
that the defendant had twice applied to Widemann to purchase 
the land. 

Other testimony in corroboration was also given. 

At the conclusion of the plaintiff’s case, the defendant’s coun- 
sel moved for a non-suit on the ground that no evidence had been 
given of the execution and delivery or contents of the alleged 
conveyance to Widemann, which motion was overruled by the 
Court. 

The defendant excepted to this ruling and perfected his bill 
of exceptions, which were argued before us on the 27th of April. 

We are of the opinion, and there can be no doubt, that there 
was abundant evidence to support the plaintiff’s claim, and we 
cannot see any ground whatever to support the defendant's 
exceptions. 

The ruling of the Circuit Court was correct and the excep- 
tions are dismissed. 

A. Rosa, for plaintiff. 

Holokahiki and Kane, for defendant, 
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L. B. KERR vs. E. E. MAYHEW and L. ASEU, Garnishee. 


APPEAL FROM REFUSAL To VACATE JUDGMENT AND EXECUTION 
AGAINST THE GARNISHEE, OF Preston, J. 


APRIL Term, 1887. 


Jupp, C.J., McCuLLY, Preston and BıcKerron, JJ. FORNAN- 
DER, J., absent. 


One who is served with process as a garnishee, at his peril neglects to 

appear and discharge himself in the mode prescribed by statute. 
The reasons offered setting aside defanlt in this case were insufficient. 
Order sustained. 


OPINION OF THE CouRrT, BY McCuLty, J. 


The Court is asked to review and set aside the judgment of 
default against the garnishee for failure to appear and answer. 

The facts in the case and the affidavits made for and against 
are set forth fully and at large in the opinion given by Mr. Jus- 
tice Preston in refusing:the motion to set aside the default, 
and we refer to it. 

Whatever reasons may justify setting aside a default in any 
case, we are clear!y of opinion that none exist in this case. It 
will not do to permit the understandings and misunderstandings 
said to have prevailed, to set aside the plain course of the stat- 
ute. There could never be certainty of securing the advantage 
of garnishee, if a party garnisheed could be relieved by such 
statements as are made in this case. The law carefully pro- 
vides for the discharge of a person served with this peremptory 
process. If he does not choose to avail himself of the provision 
in his favor, he must take the consequence. 

The statute cannot be invalidated by parties pleasing to neg- 
lect the prescribed action. 

The judgment of the Court below is affirmed. 

L. A. Thurston, for plaintiff. 

Ashford & Ashford, for L. Aseu, garnishee. 
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OPINION or Preston, J., APPEALED FROM. 


The plaintiff in this case claims $475 for work done and 
materials supplied. 

The suit was commenced on the 27th August, 1886, against 
the defendant Mayhew and L. Aseu, as garnishee, and the sum- 
mons was served on both parties the same day. 

The case was placed on the calendar for trial at the last Octo- 
ber Term, and on the 30th of that month an agreement was 
signed by the attorneys for the plaintiff and defendant to waive 
a trial by jury, and that the case might be heard by the pre- 
siding Justice (myself) in vacation. 

The case came on for hearing before me on the 22d December, 
when the defendant submitted to a judgment for $298 and costs. 

The plaintiff then moved for judgment against the garnishee, 
who had not answered to the summons, which judgment was 
granted and execution issued in due course. 

On the 24th December, an application was filed on behalf of 
the garnishee, that the judgment be vacated as against him, 
and that he be allowed to answer, and for a stay of execution. 

The motion was heard by me on the 30th of December, and 
was supported by the affidavits of V. V. Ashford, (one of the 
solicitors for the garnishee), and of the garnishee himself. 

The affidavit of Mr. Ashford is to the effect that the firm of 
Ashford & Ashford were the attorneys of the garnishee L. Aseu, 
but not with specific instructions as to this cause. That during 
the said October Term, while in attendance at Court for the pur- 
pose of having cases, in which Ashford & Ashford were inter- 
ested, set for trial, and having been informed by their clerk, (a 
nephew of said Aseu), that said Aseu was a garnishee defend- 
ant in this case, deponent was told by L. A. Thurston, the 
attorney on record for the plaintiff, that the case had been set- 
tled out of Court by the principal defendant, in answer to depo- 
nent’s question as to when the case could be called, whereupon 
deponent informed said Aseu in conversation that the claim had 
been settled out of Court, and there would be no more about it, 
and deponent took no further move in the matter. 
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Mr. Aseu deposes that on being served with the summons, 
he put the same among other papers to be handed to his 
attorneys, and supposed that it was with such papers which 
were subsequently handed to his attorneys, but that he believes 
said summons was mislaid by him, and that his previous im- 
pression and the fact of his conversation with Mr. V. V. Ash- 
ford led him to believe that no further responsibility rested upon 
him. 

That during the fore part of the October Term, he was in- 
formed by said Ashford that the plaintiff's attorney had told 
him the suit was settled. The deponent denies that he had 
at the date of the service of the summons any property of the 
defendant in his possession, or that he was indebted to him in 
any amount. 

The plaintiff, in opposition to the motion, filed an affidavit by 
Mr. Thurston, his attorney, wherein he deposes that he stated to 
the Court, upon a call of the calendar, that defendant was mak- 
ing overtures for a settlement and that the case would probably 
be settled out of Court. That he had no recollection of any 
conversation with Mr. Ashford, and did not know that he was 
attorney for Aseu until the filing of the motion. That prior to 
the commencement of the suit, he asked Aseu if the defendant 
had a contract for building Aseu’s store, to which Aseu replied 
in the affirmative; that deponent explained the nature of plain- 
tiff’s claim, and that Aseu said he would assist so far as he 
could to collect same, and that a considerable portion of the 
amount named in the contract remained unpaid, and that if 
garnisheed he would hold the money; and that, on the 26th of 
August, Aseu again assured deponent that a garnishee would 
hold funds in his hands due said Mayhew. That he was going 
to make a payment to said Mayhew on Saturday, and if he was 
served with a garnishee process before that date, he would not 
make the payment but hold the money. That after service of 
process, Aseu came to the deponent several times and asked if 
he could pay laborers who were working on said building; that 
deponent declined to advise said Aseu in the matter, on the 
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ground that he was acting for plaintiff; that Aseu asked for 
advice in other respects concerning what course he should take, 
but deponent did not advise him in the matter; that about the 
beginning of the October Term, defendant Mayhew made a tender 
to the plaintiff of a certain sum claimed by him to be due to 
plaintiff; that plaintiff declined to receive same, and that after 
such tender and refusal deponent informed said Aseu of such 
tender and refusal, and upon several occasions told him said 
case had not been settled, and that since the motion was filed 
said Aseu had informed deponent that he had paid laborers for 
work done under said contract from moneys due Mayhew, and 
also certain sums to other parties for materials. 


By THE CourRT. 


The garnishee could have gone before a Judge at any time after 
being served with the summons, or he could have waited and 
appeared before the Court at the term, and I cannot understand 
why he did not do so. If persons who are properly served with 
process do not appear according to its exigency, they have no 
body but themselves to blame. The applicant was served more 
than six weeks before the commencement of the term, and had 
ample opportunities to discharge himself from liability, and it is 
too late now, after judgment has been given against him, to seek 
to set it aside on any such grounds as are relied upon. 

Even supposing it to be true, as testified by Aseu, that he had 
settled with Mayhew before being served with the writ, I do not 
think that in face of the affidavit by the plaintiff’s attorney, and 
that Aseu had not in fact taken any steps or instructed any 
solicitor to appear for him in the matter, I should be justified 
in vacating the judgment entered. 

Parties served with process must know that it means some- 
thing, and they have no right to put it aside and trust to the 
Court allowing them indulgence. 

I must refuse the motion with costs. 
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HYMAN BROTHERS vs. JOHN M. KAPENA, Collector- 
General of Customs. 


APPEAL FROM THE PoLice Court oF HonoLuULU. 


APRIL Term, 1887. 
Jupp, C.J., McCutty, Preston and BICKERTON, JJ. 


Under Article 77 of the Constitution, providing that every law shall 
embrace but one object, and that shall be expressed in the title: 


Held, that an amendatory Act entitled ‘Relating to Import Duties 
on Wines,” was restricted in its scope to an amendment concern- 
ing the duties on wines, and was unconstitutional and void in 
respect to other imported goods mentioned in the amended Act. 


OPINION OF THE CouRT, PER McCuLty, J. 


This case comes by appeal from the Police Court of Honolulu. 
It is presented to this Court on the following agreed statement 
of facts, and the question reserved : 

“The following facts are agreed upon: That plaintiff. in the 
month of November, 1886, imported and duly entered undet 
bond at the Custom House at the port of Honolulu an invoice 
of Manila cigars of the value of nine hundred and fifty-two 
dollars ($952) ; that on the third day of December, 1886, plaintiffs 
withdrew from bond ten thousand of said cigars of the value of one 
hundred and nineteen dollars ($119), and paid to defendant ten 
dollars per thousand; that in addition to said duty, defendant 
exacted and plaintiffs paid under protest a further duty of 25 
per cent. upon the value of said cigars, amounting to the sum of 
$29.75; that plaintiff also, in the month of January, 1887, im- 
ported and duly entered under bond at said Custom House an 
invoice of Havana cigars of the value of six hundred and thirty 
dollars ($630) ; that on the 24th day of said January, plaintiffs 
withdrew from bond said cigars and paid a duty of ten per cent. 
on the same; that in addition to said duty, defendant exacted 
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and plaintiffs paid under protest a further duty of 25 per cent. 
upon the value of said cigars, amounting to the sum of $157.50; 
that defendant would not allow said cigars to be withdrawn 
from bond without the payment of said duties of 25 per cent. 

“ Plaintiffs claim that the law enacted at the Session of 1886, 
to wit: so much as relates to cigars, of Section 2 of an Act 
approved October 15, 1886, entitled ‘An Act amendatory of 
Section 2 of Chapter XXVIII. of the Session Laws of 1878, 
relating to import duties upon wines,’ being Chapter LIV. of 
said laws, is unconstitutional. 

“It is agreed to request the Court to reserve the question of 
the constitutionality of said portion of said law. And that 
if said law is held godd, judgment shall be entered for the 
defendant with costs; and if said law is held void as far as 
relates to cigars, judgment shall be entered for the plaintiffs for 
the sum of one hundred and eighty-seven 25-100 dollars 
($187.25) with costs.” 

The title of the Act, concerning which the question of consti- 
tutionality is raised, is “An Act amendatory of Section 2 of 
Chapter XXVIII. of the Session Laws of 1878, relating to im- 
port duties upon wines.” 

The title of the Act of 1878, which is referred to, is “ An Act 
to amend an Act entitled ‘An Act to increase the import duties 
upon certain goods,’ approved the 27th day of September, 1876.” 
The “certain goods” upon which the duties are “increased” by 
the Act are more than forty articles or classes of articles, among 
them three classes of wines. The Act of 1886 imposes specific 
duties on eight classes of goods, including the three classez of 
wines. 

Article 77 of the Constitution reads: “To avoid improper 
influences which may result from intermixing in one and the 
same Act such things as have no proper relation to each other, 
every law shall embrace but one object, and that shall be ex- 
pressed in the title.” A like article is found in the constitu- 
tions of a majority of the States of the American Union, some 
of them using the term one subject, and some one object. The 
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purpose of this provision is, first, to prevent hodge-podge or log- 
rolling legislation ; second, to prevent surprise or fraud upon the 
Legislature by means of provisions in bills of which the titles 
give no intimation; and third, to apprise the people of proposed 
matters of legislation. See Cooley’s Const. Limitations, p. 143. 

It is clear that the title in the present case is misleading, and 
would frustrate the second or third objects above proposed. It 
is declared by this title that the law intended to ‚pe amended is 
one relating to import duties upon wines, ard inferentially upon 
wines only. When the Act is read by its title, this matter is 
what is presented to the attention of the Legislature. Without 
the words “relating to import duties upon wines,” the title 
describes an Act amending a specified Act of 1878, whatever 
subjects may be included in it; but these words being added 
must be considered to restrict the scope of the Act and of the 
amendment. Says Cooley, at page 149 of the work cited above: 
“The Courts cannot enlarge the scope of the title; they are 
vested with no dispensing power; the Constitution has made 
the title the conclusive index as to what shall have operation ; 
it is uo answer to say that the title might have been made more 
comprehensive, if in fact the Legislature have not seen fit to 
make it so.” 

The error in this title is not in its insufficiency. As an 
amendatory Act, it might be considered sufficient if it only 
referred to an original Act having a title properly describing the 
subject matter. See State vs. Ransom, 73 Mo., 78, referred to at 
page 153 of U. S. Digest, New Series, Vol. 13. In the case before 
us the title goes beyond such reference, and wrongly describes 
the Act referred to and the matter amended. 

The Act being broader than the title does not, however, render 
the Act unconstitutional as to the subject expressed in the title, 
when that is separable from matters which are extra the title. 
Cooley’s Const. Lim., page 148 ; Re Metropolitan Gaslight Co., 
85 N. Y., 526; Dewhurst va. Allegheny City, 95 Pa. St., 427. 

The Act is good as to the duties mentioned upon wines. It is 
unconstitutional in respect to the added duties on cigars and 
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cheroots. The plaintiffs’ contention being sustained, we order 
judgment for them for the amount settled in the agreed state- 
ment. 

F. M. Hatch, for plaintiffs. 

A. P. Peterson, for defendant. 


W. C. PARKE and JONA. AUSTIN, Assignees of Y. Anin, a 
Bankrupt, vs. S. SELIG, Receiver of the Estate of Anin 
and Ahuna. 


SPECIAL CASE UNDER Section 1140, Civit Cope. 
APRIL Ter{, 1887. 


Jupp, C.J., McCuLLY. Preston and Bickerton, JJ. Fornan- 
DER, J., absent. 

8. was appointed administrator of A. Among the assets was a promis- 
sory note by Y. A. in favcr of A. Y. A.and A. were partners, 
8. was appointed receiver of the partnership, and agreed with 
Y. A. that the note should be paid out of the share of Y. A. in the 
partnership assets. Y. A. was afterwardg adjudicated a Bank- 
rupt. The assignees claimed the whole of Y. A.’s share. 


Held, that S. was entitled to retain the amount of the note. 


The following are the statements in the special case: 

1. The said Parke and Austin were, upon the 19th day of 
April, 1887, duly appointed assignees of the estate of Y. Anin, 
a bankrupt. 

2. The said Selig was, upon the 16th day of February, 1886, 
duly appointed administrator of the estate of L. Ahuna, who 
died January 7, 1886. 

3. The said Selig was, upon the 29th day of March, 1886, 
duly appointed receiver of the estate of Ahuna and Anin, co- 
partners, doing business on the Isiand of Oahu, as rice planters. 

4. The said Parke and Austin, as said assignees, claim from 
said Selig, as such receiver, the sum of $2905.65, as the amount 
due to the said Anin upon the settlement of the accounts of the 
said receiver. 
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5. The said Selig submits the following statements: That 
Ahuna died on the 7th day of January, 1886; that said Selig 
was appointed administrator of the estate of Ahuna, February 
16, 1886, and found among the assets of the estate a note in 
the words and figures following, to wit: 

Dollars 1213.35. HoxoLuLu, July 15, 1885. 

Six months after date, I promise to pay to the order of L. 
Ahuna, twelve hundred and thirteen 35-100 dollars, at Hono- 
lulu, in silver coin. Y. ANIN. 

Due January 15, 1886. 

That enquiry shows that said note was given by Anin to his 
partner Ahuna for a balance due on settlement between them at 
its date, and was for moneys advanced by Ahuna to said part- 
nership over and above his share. 

That upon coming into possession of said note, the adminis- 
trator brought suit thereon in the Supreme Court, April Term, 
1886. 

That upon being appointed receiver of the partnership, the 
case was dropped upon agreement with Anin, that payment for 
said note should be taken out of any moneys found to be due to 
Anin upon settlement by the receiver of the partnership ac- 
counts. 

That the settlement of the receivership has been delayed, 
awaiting the result of certain law suits against the receiver, viz,: 
Aluna vs. Selig, Receiver; Yeong Sai Kong vs. same. (See 
6 Hawn., 661). 

That His Honor the Chief Justice instructed the said Selig 
to postpone the settlement of the estate of Ahuna, and the said 
receivership, until the decision of said law suits. 

That in consequence of the agreement above mentioned, to 
take the amount of said note from any moneys coming to Anin 
from said partnership, the receiver did not consider it necessary 
to take any further steps in relation to said note, as he held 
funds as such receiver more than sufficient to pay the said note. 

6. The said Parke and Austin submit as follows, to wit: 
That as such assignees they are entitled to receive from said 
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receiver the whole of said sum $2905.15, which is the balance 
due to the said Anin upon settlement of the accounts of said 
receiver. 

That the note in question was due and payable on the 18th 
day of January, 1886, at which time the said Anin was solvent, 
and that if the said note was not paid before the appointment 
of said administrator, he should have collected same from the 
said Anin, and was not justified in dropping the suit which he 
had commenced for that purpose. 

That not being diligent in the collection of said note, the said 
receiver is estopped from deducting the amount thereof from the 
sum shown by his accounts to be due to Anin. 

That there was no legal transfer of the title of said note from 
the estate of Ahuna to the receiver of Ahuna and Anin. 

That if said note has not been paid, it is the property of 
Ahuna, deceased, and should be proved as a claim against the 
estate of Anin, bankrupt. 

That the deduction of the amount of such note from the 
amout due to Anin, would, if allowed, be unjust and prejudicial 
to the interest of the creditors of Anin. 

The opinion of the Supreme Court, and a decree in conformity 
therewith, is requested, as to whether the said receiver may 
deduct the amount of the said promisory note from the said 
sum $2905.15, or whether he shall pay over to the said assignees 
the whole of the said amount. 

Respectfully submitted this 23d day of April, 1887. 


By THE Court. 


We are of opinion that the administrator of the estate of 
Ahuna is entitled to retain the amount of the note, and that the 
assignees of Anin are entitled only to the balance. 

Jona. Austin, for plaintiffs. 

8S. Selig in person. 

6 
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Y. ALAU vs. T. W. EVERETT and A. N. KEPOIKAI. 


Exceptions To Rune or Jupp, C.J., DISALLowING A New 
TRIAL. 


APRIL Term, 1887. 


Jupp, C.J., McCunty, Preston and Bickerton, JJ. Fornan- 
DER, J., absent. 


A. and B. were defendants in a replevin suit brought before 
the defendant K., who was Police Justice at W.. K. ordered the 
plaintiffs to give a bond conditioned for the production of the 
horse, (the subject of the suit), and in default of their so doing, he 
inflicted a fine upon A. and B. of $25 for contempt and issued 
warrants for their arrest. The warrant was executed by the 
defendant E., the Sheriff of Maui, and they were detained in 
custody for about 15 minutes until the fine was paid. 

The Jury acquitted E. but found a verdict against K. for $200. 

K. moved for a new trial on the ground of excessive damages. 

Held, sustaining the Chief Justice who refused the motion: That the 
order was beyond the authority and in excess of the jurisdiction 
of K., and therefore void, and that the damages, although rather 
large, were not excessive. 


OPINION OF THE COURT, BY BICKERTON, J. 


This matter comes here on a bill of exceptions to the rulings 
of Chief Justice Judd during the trial at the January Term, 
1887, and to the refusal of the Chief Justice to grant a new trial 
on motion by defendant, Kepoikai, which motion was overruled 
pro forma. The case of Ami against the same defendants was 
tried together with this, on a stipulation filed as follows: 

“ {t is hereby stipulated and agreed that the case of Ami vs. 
T. W. Everett and A. N. Kepoikai, do stand and abide by the 
judgment of the Court in the case of Y. Alau vs. T. W. Everett 
and A. N. Kepoikai, on motion for new trial, and on bill of 
exceptions, and no other motion for new trial and bill of excep- 
tions need be filed in the case of Ami vs. Everett and Kepoikai ” 

The verdict of the jury was in favor of defendant as to Ever- 
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ett, who is the Sheriff of Maui, and who executed the warrant 
of arrest, and for $200 damages in both cases against defendant, 
Kepoikai. 

The cause of action was the alleged false imprisonment of 
plaintiff, by his being arrested at Kahului, Maui, and taken to 
Wailuku, and there placed in jail for about half an hour, upon 
a warrant issued by defendant, Kepoikai, for the alleged con- 
tempt of plaintiff, of an order of said defendant, (acting as a 
Police Judge of Wailuku). The order was for the giving of a 
bond by Alau and Ami in a replevin suit, wherein they were 
defendants, conditioned for the production at Court of the horse 
which was the subject matter of the suit. 

There seems to be no dispute as to the fact of the order being 
made. and the arrest for contempt and the incarceration of 
plaintiff in the Wailuku lock-up or jail for the space of thirteen 
to fifteen minutes, until the fine of $25 each, which defendant 
Kepvikai had imposed, was paid by one Nakookoo, one of plain- 
tiff’s attorneys. 

The first question for us to consider is, did the defendant, Ke- 
poikai, have authority and jurisdiction to order the making and 
filing of said bond. 

We think that the order was beyond his authority end in 
excess of his jurisdiction, and therefore void. The statute “to 
regulate the practice in suits for the recovery of personal prop- 
erty,’ Chapter XXXVIII. of the Laws of 1884, provides the 
way in which the plaintiff in the horse case could have had the 
sheriff take possession of the horse and deliver to him, bonds, 
etc., being required, and thereby secure its production at the 
Court on the day of trial. The plaintiff or his attorney did 
not avail himself of this law. If he had done so, there would 
have been no necessity to apply to the Police Judge to make the 
order he did. This statute is very full, and provides every pro- 
tection required, both for the plaintiff and defendant in replevin 
suits. We do not say a Police Judge may not grant continu- 
ances on terms, but in this case the statute controls. And, fur- 
ther, it was for the jury to find (upon the evidence before it 
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which was contradictory), whether such terms really were im- 
posed. It was not the province or privilege of the Court to 
instruct the jury that such was the fact, therefore there was no 
error. We consider that the whole wrong arose from an error of 
judgment on the part of the defendant, Kepoikai. 

In the case of In Re Cohn, 5 Cal., 495, cited by defendant, we 
find it is applicable to cases where Courts having jurisdiction 
should issue an order. In some respects that case supports the 
position we take in regard to the authority of inferior Courts of 
limited jurisdiction to make and issue such orders. 

It is noticeable that the order made for the filing of the bond 
did not limit or state the time in which the bond was to be filed ; 
it was indefinite. There must be some time stated in which to 
file a bond to enable the parties to comply with the order. 

The next question is, is the verdict excessive in the sense that 
will suffice to set it aside. 

Section 1128, Compiled Laws, provides that “in all cases of 
injury, direct or consequential, to the plaintiff in person or his 
wife, child or servant, or to his or her or their character or feel- 
ings, or to his property, real or personal, the measure of dam- 
ages shall be determined by the jury.” 

“Tn actions for personal torts, the law does not attempt to fix 
any precise rule for the admeasurement of damages, but from 
the necessity of the case leaves their assessment to the good 
sense and unbiased judgment of the jury. Their verdict, as in 
all other cases, is subject to review by the Court, but it will 
never be disturbed unless the damage is so obviously dispropor- 
tionate to the injury proved ag to justify the conclusion that the 
verdict is not the result of the cool and dispassionate considera- 
tion of the jury.” Hayne on New Trial and Appeal, Section 
95, p. 265, and note at end of section. 

“The Court in actions of trespass, especially for personal 
torts, when damages can be gauged by no fixed standard, but 
necessarily rest in the sound discretion of the jury, interferes 
with a verdict on the mere ground of excessive damages with 
reluctance, and never except in a clear case.” 
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Berry and al. ads., Vreeland, 21 N. J. Law Rep. pp. 183 and 187. 

“Damages for torts should be outrageously excessive to jus- 
tify a new trial.” 

Vunk vs. Hall, 3 N. J. Law Rep., 90, 94, and a number of 
other cases there cited. 

Before we can interfere with the verdict in a case of this 
nature, we must be satisfied that enough is shown to raise the 
presumption that the jury acted with prejudice, passion, par- 
tiality or corruption, or that the verdict is so grossly excessive 
as to shock the moral sense, or that the damages are manifestly 
exorbitant, etc., etc. 

We are free to say that under the circumstances of this case, 
the damages seem to be rather large. The plaintiffs, certainly, 
should have enough to cover their costs and expenses of trial. 
But men of sound judgment may differ not a little in estimat- 
ing the compensation which the circumstances of the injury 
would justify. Itis the judgment of the jury, and not that of 
the Court, which must govern. 

We do not find anything in this case that would justify us in 
interfering witb the verdict. The exceptions are overruled with 
costs. 

Ashford & Ashford, for plaintiffs. 

A. Rosa, Whiting and Creighton, for defendants. 
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LEIAU (w.) and KAUALOHA (k.) vs. KAHAIKALUA. 
APPEAL FROM DECISION OF Preston, J. 
APRIL TERM, 1887. 


Jupp, C.J., McCuLLY, Preston and Bickerton, JJ. Fornan- 
DER, J., absent. 


The plaintiff, a widow, three days before her second marriage, exe- 
cuted a deed in favor of K., her brother, whereby she conveyed 
to K. for the consideration of “one dollar and the agreement of 
K. to support me until death, and I to live on the land till the 
end of my natural life,” certain real estate. 

K. having claimed to be entitled to the property absolutely and to 
the possession thereof, the plaintiff filed her bill to compel K. to 
reconvey the property, and for an injunction. 


Held, affirming decree of Preston, J., that the defendant was a trustee 
of the property, and that he execute a deed of quit claim to the 
plaintiff, and injunction granted. 


OPINION OF THE COURT. 


We have considered carefully the pleadings and evidence in 
this case, and the arguments of counsel, and are of the opinion 
that the decision rendered by Mr. Justice Preston ou the 12th 
January last should be sustained, and we hereby adopt the 
same and affirm the decree made. 

M. Thompson, for plaintiffs. 

Jona. Austin, for defendant. 


Decision oF Preston, J., APPEALED From. 


On the eleventh day of December, 1880, the complainant, 
Leiau, being then a widow, executed a deed in favor of her 
brother, whereby for the “consideration of one dollar paid in 
my hand and the agreement of Kahaikalua (the defendant) to 
t \pport me until death, and I to live on the land till the end of 
my natural life, therefore I hereby sell and release by this deed 
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to the said Kahaikalua, his heirs and assigns, that piece of land 
situated in Kaakopua, Honolulu, aforesaid, being Apana 1 men- 
tioned in Royal Patent No. 218, Kuleana No. 1669, with all the 
rents, issues, appurtenances and profits thereof, and belonging 
thereto.” 

On the 28th August last Leiau and her husband commenced 
this suit, and by their bill allege (inter alia) : 

That the said deed was made in contemplation of the said 
Leiau’s marriage with one Kealiikuawaa (to whom she was 
married three days thereafter), and that the said deed was not 
made for the use, benefit or behoof of the defendant, but was 
made for the sole use, benefit and behoof of said Leiau, and to 
secure to her all the means of support that could in any way be 
derived from the said property in case said Kealiikuawaa should 
fail to support her while he lived, and also to prevent the said 
Kealiikuawaa from acquiring any interest in the said property, 
all of which the defendant well knew. The complainant, Leiau, 
admits that her said husband, Kealiikuawaa, amply supported 
her from the time of the marriage until his death, and from that 
time until she married her co-plaintiff she supported herself by 
the rents and by means of said property, and the assistance of 
friends, and her present husband owns considerable property, 
and has supported her amply since her marriage, and that she 
has not needed and has not received any support from the 
defendant. 

That the defendant, from childhood until the early part of 
the year 1881, lived on the said land, and then left, but returned 
there with his wife in October, 1885, and left finally in June or 
July, 1886, and that he at various times claimed to be entitled 
to said property absolutely, and to the immediate possession 
thereof. 

That the object and purpose for which the said deed was 
made have been accomplished, and that the only trust created 
in and by said deed terminated upon the death of Kealiikuawaa, 
and that said Leiau is entitled to the actual possession and 
enjoyment of the said property, and to call upon the defendant 
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to execute such conveyance of the legal estate as she may 
direct. 

The bill prays that defendant be decreed to execute a deed of 
quit claim of said property to the complainant, Leiau, and for 
an injunction restraining defendant from disposing of or inter- 
fering with the complainant’s possession of the said property. 

The answer admits that the deed was made in contemplation 
of the marriage of the complainant, Leiau, and to prevent her 
husband acquiring any interest in the premises conveyed, and in 
consideration of the undcrtaking on the part of the defendant 
to support the said Leiau, and to permit her to reside upon the 
premises until her death, and that he has fulfilled and intends 
to continue to fulfill his said undertaking. 

Other matters alleged in the bill, and which are not important 
to the decision of the case, are either traversed or admitted. 

At the hearing the complainant, Leiau, testified that she told 
the defendant that she was going to put her property in his 
keeping as her intended husband might owe a great deal, so she 
wanted her property protected, and told him that if her husband 
was to die before her, then the property would be hera; but we 
should go and live on the property, as we were all relatives, and 
should live together. 

The complainant denied that she gave instructions to have 
the deed prepared, but I find the weight of testimony is against 
her on this point, and that she did instruct J. M. Kaneakua to 
prepare a deed, and that he did so, but that she objected to sign 
it because it did not contain a provision that the defendant 
should support her, and the document so prepared was destroyed, 
and the deed in question was prepared and read over to her 
before she executed it. 

The complainant does not allege that she misunderstood the 
effect of the deed, or that her signature was obtained by any 
false representation. 

It appears aleo from the evidence that when taxes became 
due, the defendant, being unable to pay them, delivered the 
deed up to Leiau, who then and ever since has paid them. 
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It ia to be regretted that the complainant did not instruct a 
lawyer to prepare the deed, and explain to him fully what she 
proposed to do; but unfortunately, as is too common in cases 
where native Hawaiians wish to make over their property in 
tiust, they have no idea what is necessary to be done, and think 
it is only requisite that the property should be conveyed, and 
they rely upon the understanding between the parties. 

In proportion to the population, I think more applications are 
made to the Courts of this country to set aside deeds than in 
any other, and I think such applications should not be en- 
couraged ; but I am of opinion in this case that the complainant 
is entitled to the relief asked for, and that no possible hardship 
can be inflicted upon the defendant by making a decree ac- 
cordingly. 

I therefore declare that the defendant is a trustee of this pro- 
perty, and that upon tender of a deed of quit claim, he execute 
the same, and be restrained in the terms of the bill. 

Under the circumstances, the parties muat pay their own 
costs. 
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JOHN S. McGREW vs. BARNES and McCANDLESS. 


Exceptions To Decision or Jupp, C.J., Rerusine New TRIAL. 


APRIL TERM, 1887. 


Jupp, C.J., McCuLLY, Preston and BIcKERTON, JJ. FORNAN- 
DER, J., absent. 


The defendants agreed with the plaintiff to bore an artesian well for 
the plaintif for the sum of $1650, and were paid that amount. 
The well was left in an unfinished condition and leaked. The 
plaintiff employed other persons to complete the well and stop 
the leak, and such persons agreed that if they could not stop the 
leak, they were not to receive anything, but if they stopped the 
leak they were to be paid $1000. The jury found a verdict for the 
plaintiff for $400. 


Held, on motion for new trial by plaintiff, affirming decision of Judd, 
C.J., tbat plaintiff could only recover what the work was rea- 
sonably worth, and that the evidence supported the verdict. 


OPINION OF THE COURT, BY BICKERTON, J. 


This is an action of assumpsit tried at the January Term, 
1887, Chief Justice Judd presiding ; the jury in the case render- 
ing their verdict for plaintiff in the sum of Four Hundred 
($400) Dollars. The plaintiff thereupon excepted to the verdict 
as being contrary to the law and the evidence. A motion fora 
new trial was filed and heard. The grounds on which said 
motion was made are: 

1. Errors in Jaw occurring during the trial of said action, to 
which plaintiff excepted. 

2. That the verdict of the jury is against the law and the 
evidence. 

The Court denied said motion, to which ruling of the Court 
the plaintiff duly excepted, and prays that the same may be 
certified to the Supreme Court in Banco. And the matter now 
comes here on a hill of exceptions allowed by the Chief Justice. 

The plaintiff’s complaint sets forth a written contract, where- 
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by the defendants jointly agree, for the consideration of sixteen 
hundred and fifty dollars, to sink and bore an artesian well, 
upon land of plaintiff at Ewa, Island of Oahu, and to finish it 
in a good workmanlike manner; that the well was not finished 
in workmanlike manner, and that defendants left it in an un- 
finished condition and leaking; that by false representations 
they induced plaintiff to pay them the said sixteen hundred and 
fifty dollars; that after payment of said money plaintiff ascer- 
tained that said well was unfinished and leaking badly; that 
plaintiff at divers times and places informed the defendants 
that said well was not completed, and requested them to com- 
plete the same, but they refused to do or perform anything fur- 
ther. That in consequence of such refusal, the plaintiff has 
been compelled to lay out large sums of money to complete the 
said well and stop said leak, and has been put to other expenses 
and damage in large sume of money, to wit: in the aggregate sum 
of twelve hundred and seventy dollars, according to the bill of 
particulars annexed : 


Rope for measuring well, W. A. Peirce & Co................. $ 200 
Hack hire, Pantheon Stables........0 0... .c cee eee cee eee 11 00 
Consultation with J. B. Smith, as expert........0.........-.... 15 00 
Consultation with John Anderson, as expert...............006 10 00 
Consultation with Lewis Newby, as expert. ................. 12 00 
Consultation with M. D. Monsarrat, as expert................. 10 00 
Repairing well, McCandless Bros.............. 0.0.0.0. -.. . 1000 00 
Work on the well in repairing the same, Jacintho R. do Monte 10 00 
Counsel fees in bringing present action, P. Neumann.... .... 100 00 
BB Dol@siws sch saws Soisediae jak gees ve oben ead dev ens oe 100 00 

$1270 00 


Some of these items were struck out by the Court, including 
last two items, counsels’ fees. 

The defendants, during the trial, offered in evidence the 
record of a prior suit between the parties herein in which plain- 
tiff submitted to a non-suit. Plaintiff objected to the intro- 
duction of said record as incompetent and inadmissible; plain- 
tiff’s objection being overruled, plaintiff duly excepted. This 
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appears from the record to be the only exception saved during 
the trial, but seems to have been abandoned. as it is not raised 
or argued here. Therefore, the only question Jeft for us is to 
consider if there is evidence introduced at trial to support the 
verdict of the jury. It became a question of quantum meruit 
for the jury; the breach of the contract being well established. 
The plaintiff after several visits of inspection, with certain 
experts, finally engaged the McCandless Bros. to complete the 
well and stop the leak. The agreement was, ‘that if they did 
not stop the leak, they would not get a dollar, but if they suc- 
ceeded in stopping the leak, they would charge what it was rea- 
sonably worth.” The jury had to find from the evidence what 
it was reasonably worth. If the agreement had been no pay if 
they did not stop the leak, and one thousand dollars if they 
succeeded, the case might have aseumed another shape. Plain- 
tiff would not be warranted in paying any fancy or unreason- 
able price. He was paying out money on account of deferd- 
ants, expecting to recover it from them, and he should he as 
careful as if he had been paying out money on his own account. 
There would not seem to be much risk to McCandless Bros., for 
they had (betore agreeing to take the work) tried with a “ spring 
tool,” and found the pipe was not down on the bed-rock, and all 
the witnesses agree that the leak was from that cause, and it 
proved to be so. L. L. McCandless says in his evidence, “ We 
fixed it in August by driving the pipe eighteen feet; it stopped 
the leak entirely.” He also says, “ We drove after the second 
day, I think it was three days driving the pipe.” J. S. McCan- 
dless says in his evidence, “The leak was on account of pipe 
not being on bed-rock. I knew it, because on shutting the well 
the leak boiled up more, and we made a bargain to repair it;” 
he also speaks of testing well with “ spring tool,” and also that 
after driving pipe fifteen feet they left it, and the leak was 
stopped ; he also states that it might have taken seven days to 
take the rig down and back again, for which a charge of $90 
was made. The rates per diem for well-boring rigs, testified to 
by witnesses, vary from $20 to $50. 
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A. Marques testifies to having his well repaired and repiped 
by one Festler, for $600, Festler furnishing the pipe, the well 
being 300 feet deep. 

We think there is abundant and ampie evidence to support 
the verdict of the jury, und we cannot interfere with it. The 
verdict is not palpably against the evidence. Exceptions over- 
ruled with costs. 

S. B. Dole, for plaintiff. 

C. Brown and Kinney & Peterson, for defendants. 


JOHN H. WOOD ve, B. F. DILLINGHAM. 
APPEAL FROM Decision or Jupp, C.J., on MastTer’s REPORT. 
APRIL Term, 1887. 


Jupp, C.J., McCuLLY, Preston and Bickerton, JJ. Fornan- 
DER, J., absent. 


The case is reported in 5 Hawn., 634, and the defendant having elected 
in terms of the decree not to insist upon specific performance, a 
reference was had to a master to ascertain the amount which the 
market value of the estate was enhanced by the permanent im- 
provements put thereon by the defendant. The master reported 
a balance due to the defendant of $4670.20. 

On appeal, the Chief Justice reduced the amount to $3670.20, 

Both parties having appealed, 

Held, that from the reduction of $1000, the sum of $250 should have 
been allowed for depreciation, but the sum of $100 allowed to the 
plaintiff, for the removal of a stone wall by the defendant, should 
be increased to $400, and that the total amount payable to defend- 
ant was $3€20.20. 

OPINION OF THE COURT, BY PRESTON, J. 


It was referred to the master to ascertain the amount which 
the market value of the estate in controversy was enhanced by 
the permanent improvements put thereon by the defendant, 
and the master reported that after making certain allowances 
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and claims of the plaintiff, there was a balance due to the 
defendant of $4670.20. 

On the 10th of February last, the report came before the 
Chancellor for confirmation, on the motion of the defendant. 

The plaintiff opposed the confirmation on various grounds, 
and the matter was argued at length. 

One of the items allowed by the master was four barns, at 
$1000 each, less 25 per cent. for depreciation, making a balance 
of $3000 for the barns. 

The Chancellor was of opinion that three barns only should 
have been allowed, and ordered a deduction of $1000, leaving a 
balance due from the plaintiff to the defendant of $3670.20; 
and subject to this modification confirmed the report. 

Both parties appealed. 

By THE Court. 


We regret that direct evidence was not brought before the 
master as to the amount the market value of the estate was 
enhanced by the improvements, the cost price of the materials 
and labor employed being the basis upon which the calculations 
were made, but we agree with the Chancellor, that in lieu of 
other evidence, the cost is a guide. 

It appears to us, and it is conceded, that in allowing a deduc- 
tion of $1000 for one barn, the Chancellor was in error to the 
extent of $250, as he did not allow for the 25 per cent. deprecia- 
tion allowed by the master. 

There is one other item in the amounts allowed, namely, $100 
for a stone wall, removed by the defendant. 

We think this amount was too little, and that $400 should 
have been allowed. 

In other respects we see no reason to interfere with the report 
or the order of the Chancellor, and as the parties requested the 
Court to make a final order and so avoid the necessity of refer- 
ring the matter back, we now do so, and order that the order of 
the Chancellor be modified by allowing the plaintiff a deduc- 
tion of $750 instead of $1000 in respect to one barn, and allow- 
ing him an increase for the stone wall from $100 to $400. 
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The amount payable by the plaintiff to the defendant and 
the Woodlawn Dairy Company, his grantees, will, therefore, be 
$3620.20. 

Costs of appeal to be equally divided. 

W. A. Kinney and W. A. Whiting, for plaintiffs. 

F. M. Hatch, for defendant. 


In the Matter of an Application of PIIPIILANI (k.) for a Writ 
of Habeas Corpus. 


Questions RESERVED By Jupp, C.J. 
APRIL Term, 1887. 


Jupp, C.J., McCutty, Preston and BICKERTON, JJ. Fornan- 
DER, J., absent. 


P. was charged on the 7th February, 1887, in the Police Court, Hono- 
lulu, with selling and disposing of spirituous liquors without a 
license on the 6th of February, in Honolulu. 


He was convicted, the record concluding as follows: “Defendant 
found guilty of selling liquor without a license, and sentenced to 
pay a fine of ($400) four hundred dollars, and pay costs $3.70.” 


The mittimus, so far as is material, is as follows: ‘Whereas Piipii- 
lani has this day been convicted in our Police Court of Honolulu, 
Island of Oahu, for the offense of selling and disposing of spiritu- 
ous liquors, without a license, contrary to Section 2 of the Session 
Laws of 1886, relating to the regulation of the sale of spirituous 
liquors, and upon conviction thereof, the said Court did adjudge 
and determine that he should pay a fine of four hundred dollars, 
and the costs of this prosecution taxed at three 70-100 dollars, and 
in default of payment thereof, that he should be imprisoned at 
hard labor until the same be paid, unless sooner discharged ac- 
cording to law.” 

A writ of habeas corpus was granted by the Chief Justice, and upon 
argument of the questions reserved, it was held: 


1. That it did not appear by the mittimus that the offense, therein 
alleged to have been committed, was committed within the juris- 
diction of the Police Justice, who signed the mittimus, 
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2. That the mittimus was not defective in not stating that liquor 
was not sold to any person. Rez vs. Gillingham, 2 Hawn., 751. 

3. That the mittimus was not defective in not stating the time when 
the alleged offense was committed. 


4. That there being no degrees in the offense of selling spirituous 
liquor without a license, the mittimus was not defective in omit- 
ting to set out the degree in which the prisoner was found guilty. 


5. That the record and mittimus, for the purpose of this case, show 
sufficient jurisdiction to hear and determine the charge and to 
justify the detention of the prisoner, 


6. That when a mittimus is good upon its face, and the prisoner is 
in execution under a conviction, a writ of habeas corpus should 
not issue, but that the prisoner should be confined to his right of 
appeal, and that a conviction or judgment cannot be attacked: in 
a proceeding on habeas corpua, if jurisdiction appears by the 
record. 


Prisoner remanded to custody. 
OPINION OF THE COURT, BY PRESTON, J. 


This matter came before the Court on questions reserved by 
the Chief Justice under the following circumstances : 

On the 5th of April last, application was made to the Chief 
Justice, sitting in Chambers, on behalf of one Piipiilani, then in 
custody under an alleged conviction for selling spirituous 
liquors without a license. A writ was issued, and on the 7th of 
April the matter came on for hearing, the prisoner being in 
Court, and the Marshal filed a return, alleging that “the said 
Piipiilani is restrained lawfully by virtue of a judgment issuing 
from the First District Court of Oahu and Police Court of Hono- 
lulu on the 10th of February, 1887, by the records of which 
Court it appears that the said Piipiilani, on the seventh day of 
February, 1887, appeared before said Court and was charged 
with selling and disposing of spirituous liquore on the 6th of 
February, 1887, in Honolulu, without a license, to which he 
pleaded not guilty, and was remanded to the 10th February 
for trial, on which day the case came up for trial, his counsel 
admitting that the bottles shown in Court contained spirituous 
liquor, and evidence was given by several witnesses tending to 
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show that said Piipiilani had sold liquor to Kawaaloa and Walia 
on the day charged, upon which Justice Dayton adjudged the 
defendant guilty, and sentenced him to pay a fine of four hun- 
dred dollars, and to pay the costs ($3.70), whereupon the said 
Justice issued a mittimus to the Marshal, a copy of which is 
attached, which is the true cause of his imprisonment.” 

The record shows that the prisoner was charged with “ selling 
and disposing of spirituous liquor on the 6th instant in Hono- 
lulu without a license,” and after setting out the evidence, con- 
cludes as follows: “Defendant found guilty of selling liquor 
without a license and sentenced to pay a fine of ($400) four 
hundred dollars and pay costs, $3.70.” 

The mittimus, so far as is material, is as follows: ‘Whereas 
Piipiilani has this day been convicted in our Police Court of 
Honolulu, Island of Oahu, for the offense of selling and dis- 
posing of spirituous liquors without a license contrary to Section 
2 of the Session Laws of 1886, relating to the regulation of the 
sale of spirituous liquors, and upon conviction thereof the said 
Court did adjudge and determine that he should pay a fine of 
four hundred doilars and the costs of this prosecution taxed at 
$3.70, and in default of payment thereof that he should be im- 
prisoned at hard labor until the same be paid, unless sooner 
discharged according to law.” Then follows a direction to the 
Marshal to cause the said sentence to be duly executed. 

With the consent of counsel, the Chief Justice reserved the 
following questions for the consideration of the Full Court in 
Banco: 

1. Does it appear by the mittimus herein that the offense 
herein alleged to have been committed was committed within 
the jurisdiction of thé Police Justice who signed the mittimus ? 

2. Is the mittimus herein defective for not stating that liquor 
was sold to any person ? 

3. Is the mittimus herein defective for not stating the time 
when the alleged offense was committed ? 

4. Is the mittimus defective in not setting out specifically in 
which degree the prisoner was found guilty—the second Section 
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of the Act of 1886 relating to the regulation of the sale of 
spirituous liquors, referred to in said mittimus, providing pun- 
ishment according to the degree of the offense. 

5. Does the mittimus vary from the judgment in that the 
prisoner is adjudged “ guilty ” of selling liquor without a license 
and sentenced to pay a fine of ($400) four hundred dollars and 
pay costs, $3.70, and provides for no imprisonment for non- 
payment of fine imposed, whereas the mittimus adds the words 
“ spirituous,” and imprisonment in default of payment of fine ? 

6. Whether, it not appearing on the face of the mittimus 
whether the matter was within the jurisdiction of said Police 
Court or not, and the facts as to a variance between the judg- 
ment and mittimus are as stated in point 5, in either case 
prisoner would be entitled to a discharge on habeas corpus ? 

7. If it appears from the records of the Police Court that said 
Court had jurisdiction of the cause, will habeas corpus lie to 
attack this judginent of said Court ? 

And the same came on for argument on the 29th April. 

F. M. Hatch appeared for the Crown; Creighton, A. C. Smith 
and Poepoe for the prisoner. 

On behalf of the prisoner, it was contended that the judgment 
which restrained the petitioner’s liberty, as alleged, is absolutely 
void. First, it omits an essential statutory term (spirituous) of 
description necessary to constitute the real nature of the subject 
matter required by the statute; second, it punishes a man for 
an act which is not a crime. 

The Court has transcended its power by striking out or 
omitting a material word or term which describes the real 
nature of the subject matter called for by statute under which 
the defendant was found guilty. 

“ If the judgment be void because the Court has transcended its 
power, the Court will grant the writ and discharge the prisoner.” 
Er-parte Parks, 93 U. S., 18, 23; Ezx-parte Lang, 18 Wall., 165, 
175, 176. 

The judgment finds the defendant guilty of selling “liquor,” 
the selling of which without license is not the offense described 
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by statute. The word “spirituous” is omitted. The omission 
of any essential statutory term of description in an indictment 
is fatal. 2 Wharton’s Cr. L., 1498. 

Therefore the omission of such term in a judgment is fatal. 

The complaint is defective in many particuiars of substance, 
and cannot be sustained; it does not set forth to whom the 
liquor was sold, nor that it was sold to a person unknown. 
Com. vs. Dean, 21 Pick., 334. 

The statute provides that where a fine, or fine and costs, are 
imposed, and a person is sentenced “to be imprisoned until the 
same be paid,” the imprisonment shall be deemed to discharge 
such fine, or fine and costs, at the rate of fifty cents per day. 

In this case there was no sentence of imprisonment. Whether 
the law can be construed to mean that judgment of imprison- 
ment in default of such payment would be legal, is not the 
question here, but whether imprisonment, not having been 
mentioned in the judgment, can be enfcrced ? 

The case of Cooper, 3 Hawn., 17, is in point. There the 
statute prescribed hard labor as well as imprisonment, but the 
judgment omitted hard labor, and on this count it was held bad. 

The Police Justice exceeded his jurisdiction in ordering the 
defendant to be imprisoned until the fine was paid. 

“Where a justice of the peace, having power to fine or im- 
prison for a limited time, adjudged the defendant to pay a fine, 
and stand committed until paid, the judgment was held void: 
the imprisonment being indefinite, and beyond the jurisdiction 
of the Court.” Hurd on Hab. Cor., 329, and cases there cited. 


By THE Court. 


The first question reserved for our consideration is: “ Does it 
appear by the mittimus herein that the offense therein alleged 
to have been committed was committed within the jurisdiction 
of the Police Justice who signed the mittimus ?” 

The mittimus states a conviction in the Police Court of Hono- 
lulu for selling and disposing of spirituous liquora without a 
license. 
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We are of opinion that this question must be answered in the 
negative. We think the statement of the offense should have 
gone farther, and that the following words should have been 
added: “within the District of Honvlulu,” or “within the 
Island of Oahu,” and that these or similar words, according 
to the jurisdiction of the convicting magistrate, should be in- 
serted in the mittimus. 

The second question is: ‘‘Is the mittimus herein defective for 
not si iting that liquor was sold to any person ?” 

“ius question we also think must be answered in the nega- 
tive. 

We are not prepared to say that the decision in Com. vs. Dean, 
21 Pick., 334,18 incorrect, but admit that it is in accordance 
with the current of authority both in England and America, but 
the point has been decided in this Court in Rex vs. Gillingham, 2 
Hawn., 751, upon the construction of our statutes, and is there- 
fore not open to the petitioner in this case. The petitioner might 
have objected at the hearing in the Police Court, and the charge 
could then have been made more specific. 

The third question is: ‘Is the mittimus herein defective for 
not stating the time when the alleged offense was committed ?” 

This question must also be answered in the negative. Time 
is not of the essence of the offense. There is no limitation by 
law. And the charge as appears by the papers before us was 
definite as to date. 

The fourth question is: “XIs the mittimus defective in not 
setting ont specifically in which degree the prisoner was found 
guilty, the second section of the Act of 1886 relating to the sale 
of spirituous liquors, referred to in said mittimus, providing 
punishment according to the degree of the offense ?” 

The section of the Act referred to provides that persons selling 
spirituous liquors without a license, shall for the first offense 
suffer a pecuniary penalty, and for every subsequent offense 
shall suffer imprisonment in addition to a pecuniary penalty. 

We do not think it is correct to say that this section provides 
punishment for different degrees of the same offense as in man- 
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slaughter, larceny, etc. It merely provides an extra punish- 
ment on a conviction, not fur the same offense but for the com- 
mission of a like offense on another occasion. 

The charge not alleging a previous conviction, must be taken 
to mean, that it is a first offense, and this question must, there- 
fore, also be answered in the negative. 

The fifth question is: “Does the mittimus vary from the 
judgment, in that the prisoner is adjudged ‘guilty of selling 
liquor without a license, and sentenced to pay a fine of $400, 
and pay costs $3.70, and provided for no imprisonment for non- 
payment of fine imposed, whereas the mittimus adds the word 
‘spirituous’ and imprisonment in default of payment of fine?” 

The sixth question is: “Whether it not appearing on the 
face of the mittimus, whether the matter was within the juris- 
diction of said Police Court or not, and the facts as to a vari- 
ance between the judgment and mittimus being as stated in 
point five, in either case prisoner would be entitled to his die- 
charge on habeas corpus?” 

It will be convenient to consider the two last mentioned points 
together. 

By an inspection of the copy of the record of the Police 
Court, it appears that the defendant was charged on the 7th day 
of February last, with “selling and disposing of spirituous 
liquor on the 6th instant in Honolulu without a license.” 

We consider this to be a sufficient statement of the charge, 
and that it discloses the jurisdiction of the Court, and supplies 
the omission in the mittimus to state the jurisdiction. 

The entry of the judgment or finding, “guilty of selling liquor 
without a license,” must be read in connection with the charge 
made, and must be considered as a finding of guilty on that 
charge. But even if this were not so, we do not think, for rea- 
sons hereafter appearing, that this finding could be attacked in 
a collateral proceeding such as “ habeas corpus.” 

With respect to the judgment not awarding imprisonment, we 
do not deem it would be proper to do so. The statute creating 
the offense says nothing as to imprisonment, and the extent of 
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imprisonment, therefore, comes under the general law regulating 
such matters, viz.: Chapter LI. of the Penal Code, Section 2 
of which, so far as is material, ready as follows: 

“When a fine is not paid immediately following the offender’s 
conviction, he shall be committed to prison, there to remain at 
hard labor or otherwise in the discretion of the Court or magis- 
trate until such fine is paid.” 

The fine is to be worked out at the rate of fifty cents per day, 
but power is given to two magistrates to discharge a poor 
convict at the expiration of one year of his imprisonment. 

It appears to us, therefore, that the imprisonment in such a 
case is not properly a part of the sentence. The prisoner, by 
virtue of the judgment, stands committed without further order, 
and it is only necessary for the magistrate to exercise his dis- 
cretion in making out the mittimus as to whether the imprison- 
ment should be with or without hard labor, which he appears to 
have done in this case. 

It appears to us that we may safely adopt the words of the 
Court in People vs. Markham, 7 Cal., 210, and hold, which we do, 
that “the imprisonment is not a punishment, but a means of 
enforcing a payment of the fine.” 

Many authorities were cited by counsel for the defendant to 
the effect “that where a justice of the peace, having a power to 
fine or imprison for a limited time, adjudged the defendant to 
pay a fine, and stand committed until paid, the judgment is 
void. The imprisonment being indefinite, was beyond the juris- 
diction of the justice.” 

We are agreed that such contention is correct, and were this 
such a case, or if the magistrate had imposed a definite term of 
imprisonment, we would unhesitatingly discharge the prisoner. 
But here the Magistrate is not so limited, and none of the cases 
cited are applicable to this case. 

The case of People va. Markham, before mentioned, was cited 
by the defendant as in his favor; but it appears to us that, on 
the contrary, it is decidedly against him, although we cannot 
say we are satisfied with the reasons for the decision, as it seems 
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to imply that the defendant herein, although the judgment 
should be illegal, would have to wait eight hundred days before 
he could apply for his writ. 

The jurisdiction of the inferior courts of this country is en- 
tirely created by statute, and many of the reasons for the very 
strict construction of their jurisdiction, powers and procedure, 
which obtain in the United States and England, the powers of 
such courts being in derogation of the common law, are not 
applicable here. 

Section 893 of the Civil Code directs that the Police Justices 
shall, in all cases, preserve in written detail the minutes and 
proceedings of their trials, transactions and judgments. 

And District Justices are not compelled to keep even such a 
meagre record: Section 919 providing that they shall not be 
confined to forms, nor shall be compelled in any case to pre- 
serve any other record of their proceedings than the mere con- 
clusion, determination or judgment at which they may arrive. 

We must therefore hold that the reçord and mittimus, for the 
purposes of this case, show sufficient jurisdiction to hear and 
determine the charge, and to justify the detention of the 
prisoner. 

The question as to how far a judgment can be attacked by 
proceedings on kabeas corpus is raised in this case, and the 
decision of such question is necessary, in order that persons who 
may consider themselves wrongfully held in custody may un- 
derstand the nature of the proceedings to be taken to obtain 
redress. 

By the Habeas Corpus Act, persons convicted or in execution 
on process, civil or criminal, are not entitled as of right to the 
writ. But a Justice of the Supreme Court may, in his discretion, 
issue the writ where it is not demandable as of right, and may 
discharge the party as law and justice may require. 

The Chief Justice, in the exercise of his discretion, rightly 
issued the writ in the case now before the Court, and we think 
that in all cases where the mittimus is insufficient upon its 
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face, the discretion should be exercised, but that it is only in 
cases where the record does not’ supply the omission that the 
prisoner shall be discharged. 

The effect of the discharge under the writ is that the person 
cannot be re-arrested, and he is absolved from all punishment 
for the offense of which he may be legally guilty, and notwith- 
standing the conviction which is still of record against him. 

We are of opinion that when a mittimus is good upon its face, 
and the prisoner is in execution under a conviction, a writ of 
habeas corpus should not issue, but that the prisoner should be 
confined to his right of appeal, and that a conviction or judg- 
ment cannot be attacked in a proceeding on habeas corpus if 
jurisdiction appears by the record. 

For the foregoing reasons, we order that the defendant (who 
has been admitted to bail) be remanded to the custody of the 
Marshal. 

C. Creighton, J. M. Poepoe and A. C. Smith, for the petitioner. 


THE KING vs. H. M. MCCHESNEY and THOMAS 
McGIFFIN. 


Brit or Exceptions To Ruirnes or Jupp, C.J. at JANUARY 
TERM. 


APRIL TERM, 1887. 


Jupp, C.J., McCuLLY, Preston and BICKERTON, JJ. Fornan- 
DER, J., abf#ent. 


H. McC. and T. McG. were jointly indicted for the larceny at Hono- 
lulu, on the 22d October, 1886, of “certain moneys to wit, nine 
hundred and thirty dollars, of the value of $930, lawful money, 
current in this Kingdom, of the goods, chattels and moneys of 
M. W. McC. and another.” There was also a count for receiving. 


THE KING vs. McGIFFIN. 105 


At the trial, H. McC. pleaded guilty to the larceny and not guilty to 
receiving. A nolle prosequi was entered against him on the 
second count. 


T, McG. moved to quash the indictment on the grounds: ‘Ist. That 
the law required two counts, and in said indictment the two so- 
called counts were not properly pleaded, not being separated and 
distinguished from each other. 2d. That the second so-called 
count is a mere reiteration of the charge of larceny, and does not 
legally-and properly state the crime of receiving stolen goods, the 
same not being properly pleaded.” 


Held, affirming the decision of Judd, C.J., that the motion to quash 
was properly overruled, and that it is not necessary to place the 
number of the counts in the margin of the indictment. 


Held also, that objections not taken to the indictment before plea 
could not be entertained on exceptions. 

Held also, that H. McC. was not disqualified as a witness against 
T. McG. 


Held also, that conyersations between McC. and McG., testified to by 
a witness who overheard them, could not be excluded as confes- 
sions not made voluntarily. 


Held also, that the indictment having alleged the stealing of $930, of 
the value of $930, lawful money, current in this Kingdom, and 
the proof being that the property stolen consisted of Spreckels’ 
noes (i.e. certificates of deposit in a private bank), U. S. green- 
backs and Hawaiian Treasury certificates, there was no variance. 


Held also, that McC. was not an incompetent witness as being {nfam- 
ous: the law of this Kingdom is that the only crimes which dis- 
qualify a witness are perjury and subornation of perjury. 


Held also, that the jury baving found McG. guilty on the second 
count only, the verdict was not wrong in not finding on the first 
count (following The King vs. Naone, 2 Hawn., 746). 


Hold also, that although it was highly improper for the Attorney- 
General in his closing address to the jury to refer to the circum- 
stance that McG. had not testified in his own behalf, yet it was 
not a ground for exception and could not be considered. 


All the exceptions overruled. 
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OPINION OF THE COURT, BY PRESTON, J. 


At the last January Term, the prisoners were prosecuted on 
an indictment, the material parts of which are as follows: 


“That Henry McChesney and Thomas McGiffin of Honolulu, 
in the Island of Oahu, on the twenty-second day of October, 1886, 
feloniously did steal, take, and carry away from the office or 
counting room of M. W. McChesney and another, situate in 
Queen street, in said Honolulu, certain moneys to wit: nine 
hundred and thirty dollars of the value of nine hundred and 
thirty dollars, lawful money, current in this Kingdom, of the 
goods, chattels, and moneys of M. W. McChesney and another, 
whereby the said defendants are guilty of the crime of larceny 
in the second degree. 


“ And the Attorney-General aforesaid, upon his official oath 
aforesaid, doth further present that the said Henry McChesney 
and Thomas McGiffin, at Honolulu aforesaid, on the twenty- 
second day of October, A. D. 1886, feloniously and fraudulently 
did take, accept, and receive certain moneys to wit: nine hun- 
dred and thirty dollars of the value of nine hundred and thirty 
dollars, lawful money, current in this Kingdom, of the goods, 
chattels, and moneys of M. W. McChesney and another, then 
lately before feloniously stolen, taken, and carried away, they, 
the said H. McChesney and T. McGiffin, then well knowing the 
said last mentioned moneys to have been feloniously stolen, 
taken, and carried away,” etc. 

To this indictment the defendant McChesney pleaded guilty 
to the first count and not guilty to the second. 

The Attorney-General then entered a nolle pros. to the second 
count with respect to McChesney. 

The defendant McGiffin, by his counsel, moved to quash the 
indictment on the grounds: 

“ist. That the law required two counts, and in said indict- 


ment the two so-called counts were not properly pleaded, not 
being separate and distinguished from each other. 
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“2d. That the second so-called ‘count’ is a mere reiteration 
of the charge of larceny, and does not ‘legally and properly 
state the crime of receiving stolen goods, the same not being 
properly pleaded.’ ” 


The motion, after argument, was overruled, and the defend- 
ant duly excepted, and pleaded not guilty to the whole indict- 
ment. 


We are of opinion that the said motion to quash was properly 
overruled. 


We understand the first objection to mean that the words 
“second count” are not placed opposite the commencement of 
the count. This is not necessary and certainly affords no 
ground for quashing the whole indictment. 


The second objection states that the second count is merely a 
reiteration of the charge of larceny, and does not properly state 
the crime of receiving stolen goods. 


We fail to see any charge of larceny against the defendants 
in the second count, but it appears to us, that the count is in 
the usual form charging a receipt of stolen goods and is 
sufficient. 


It was argued before us, that there is no averment of time in 
respect to the larceny, that there is no proper description of the 
stolen property, and that it does not appear that the things 
charged to have been received were “the same goods, chattels 
and moneys,” or any particular or specific part of the same 
referred to in the count for larceny. 

Without deciding whether if these points or either of them 


had been taken in time, we should have held the indictment 
bad ; it is sufficient to say, they were not taken at the trial 
before plea, and cannot, therefore, now be made available. 

At the trial, the Crown called the defendant McChesney as a 
witness, to the introduction of whose evidence the defendant 
objected upon the grounds that his evidence was inadmissible 
for any purpose, for the reasons: 
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1st. That he is admitted to be the principal offender, and not 
entitled under any circumstances to testify against McGiffin, 
who is admitted to be an accomplice. 


2d. An accomplice or co-defendant cannot testify upon the 
request of the prosecution, unless he is discharged from the 
record, which is not done in this case, as he was, upon his plea of 
guilty, remanded for sentence. 


3d. His admissions or confessions cannot be used against his 
co-defendant as evidence for any purpose, as McGiffin is not 
bound by them unless he agreed to and consented to them. 


These objections were overruled, and the defendant duly 
excepted. 


The witness was then sworn and testified as to several con- 
versations with the defendant McGiffin, as to stealing money 
from the prosecutors, in whose employ the witness was, his 
father and grandfather composing the firm, and that it was 
eventually agreed between them that the witness should steal 
some money from the prosecutors when he could get the chance, 
and that on the day in question he watched for an opportunity, 
and that his brother having taken a drawer out of the safe with 
money in it, and having turned to attend to a Chinaman cus- 
tomer, the witness, while his brother’s back was turned, took the 
money (certificates, as the witness called them) from out of a 
pocket-book which was lying on the top of the drawer, and put 
it in his vest pocket, replacing the pocket-book. That his 
brother came back and replaced the drawer in the burglar-proof 
box. The witness then testified that he gave the stolen prop- 
erty to McGiffin, telling him at the time the particulars of the 
theft, and that, subsequently on the same evening, McGiffin in 
answer to an enquiry by the witness, stated that the amount 
was about $1000. That the theft was discovered the next morn- 
ing at about 9.30. That his father accused witness, who at first 
denied all knowledge, but afterwards confessed and said he would 
go and get the money, that he tried to get the money back from 
McGiffin but was unsuccessful, and next saw him at the Station 
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House. The witness admitted that his father told him, if he 
got the money, he, (the father,) would not do anything to wit- 
ness or McGiffin. 

The witness wae then examined as to a conversation between 
himself and McGiffin in Mr. Dayton’s office, (Dayton being De- 
puty Marshal), no one else being present. The witness testified, 
“I told McGiffin if we got the money and returned it we would 
both get clear.” 

The Attorney-General then asked the witness “ What conver- 
sation took place.” 

Counsel for defendant objected to the question upon the ground 
that the admissions of McChesney were not made freely and 
voluntarily, but under the iafluence of a threat and a promise, 
and were, therefore, inadmissible as evidence for any purpose 
and especially inadmissible against McGiffin, as they did not 
bind him; 2d. That the conversations and statements of McGif- 
fin in the Police office were inadmissible, because of the induce- 
ments offered to McGiffin by McChesney to get him to divulge 
his secrets; and 3d, That they were mere hearsay. 

The objection was overruled, and the defendant duly excepted. 

The witness continued: McGiffin said that if we pleaded not 
guilty we should both get off; and if I plead guilty, both would 
be stuck. All you have got to do is, to say you did not take it. 

The defendant’s counsel then objected to any testimony as to 
any and all alleged conversations occurring subsequent to the 
alleged transfer of the money to McGiffin, because they are 
irrelevant, incompetent, immaterial, ana not the best evidence. 

The objection was overruled, and the defendant duly excepted. 

The witness continued: Had two conversations with him in 
Dayton's room, both in substance the same. 

After testimony had been given, as to the amount stolen, 
which appeared to be $930, comprising one $100 and one $20 
certificates of deposit in Spreckels’ Bank ; one $20 and one $10 
U. 8. greenbacks, and the balance Hawaiian Treasury certifi- 
cates of $50 and $20, Charles B. Reynolds, Agent for the Board 
of Health and Police Officer, was examined and deposed : 
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I remember hearing a conversation in the Deputy Marshal’s 
office between McChesney and McGiffin on Sunday, 24th 
October. 

Question. What did you hear at this conversation ? 

Objected to on the ground—ist, that it was irrelevant, in- 
competent, and immaterial; 2d, that it was mere hearsay, 
and not an admission by McGiffin ; 3d, that the testimony of H. 
McChesney shows that he told McGiffin of his father’s promise 
not to prosecute if the money was returned, and therefore these 
conversations were not free and voluntary, and were inad- 
missible. 

The objection was overruled, and the defendant duly excepted. 

The witness continued: The two defendants were brought 
into Dayton’s room, where Dayton and I were; I got into a 
small closet, and Dayton was called away by a pre-arranged 
plan. McChesney told McGiffin that his father and mother 
felt very bad about the affair, and the disgrace; McChesney 
said, I will take all the blame, and let you off as easy as pos- 
sible, if the money is returned, and begged McGiffin to teil him 
where it was; McGiffin’s invariable reply was: I am on my 
trial, and they must prove it; he also raid, Plead not guilty and 
brave it out, and we will get off. Heard a second conversation ; 
was on step-ladder and transom. McChesney said if McGiffin 
gave up the money he would take all the blame on himself, and 
say he planted it. McGiffin said, it is too late, we had better 
stand trial and brave it out, and let them prove it; McChesney 
asked McGiffin if he had changed any; he said no; I then 
thought it referred to a change of clothing. 

Other testimony was introduced which is not necessary to set 
out for the purposes of this case. 

At the close of the case for the Crown, counsel for the de- 
fendant moved the Court for an order directing his acquittal, 
upon the grounds: First, that the prosecution had made no 
case against him; and Second, (a) that there was a fatal 
variance between the allegations of the indictment and the 
proof, in this, that he is charged in the first part with stealing 
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“ $930 of the value of $930 lawful money, current in this King- 
dom,” whereas the proof is that the property stolen consisted to 
a large degree of “ Spreckels’ notes and U. S. greenbacks and 
some Hawaiian Treasury certificates,” which are not lawful 
money, nor have the prosecution proved that these “certificates ” 
are of any value whatsoever. (b) That there is a difference 
between the allegations and the proof, as the property is not 
identified in such a way that would enable him to plead an 
acquittal or conviction if subsequently charged with a larceny 
of the same thing; (c) that. there is no proof of any amount of 
money whatsoever being stolen—no positive evidence of amount. 
That in the second part of the indictment he is charged with 
receiving $930, etc. ; and there is a variance for the reasons stated 
under a, b and c above set forth, the said variances being the 
same variances mentioned above which are hereby referred to. 

After argument, the motion was overruled and the defendant 
duly excepted. 

The defendant introduced evidence, but did not himself 
testify. 

The Attorney-General, in his closing address to the jury, said: 
“That the alleged theft had been testified to, and the receipt of 
the money by McGiffin testified to, and that it remained uncon- 
tradicted, as defendant, McGiffin, did not see fit to take the 
witness stand and deny it.” He was here interruptea by the 
Court, and the defendant noted an exception to these remarks. 

The Court charged the jury, inter alia, to bring in a verdict of 
not guilty against McGiffin on the first count, and upon the 
second count to find a verdict according to their view of the 
testimony. 

The Court also instructed the jury that if they should find 
the defendant guilty upon the second count, they should also 
find whether the value of the stolen property received by the 
defendant was of the value of more than one hundred dollars. 

The jury found a verdict that the defendant was guilty of 
receiving stolen goods of a value of over $100, but returned no 
verdict on the first count. 
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The defendant excepted to the verdict on the ground that it 
was contrary to the law and the evidence, in that there was no 
evidence to warrant the verdict, and that it did not comply with 
the law of the case nor with the Judge’s charge. 

The case was argued at some length, and it was strenuously 
contended on behalf of the defendant, that his co-defendant was 
an incompetent witness as he was the principal felon, and was 
infamous. 

In support of these propositions counsel cited: 1 Greenleaf 
on Ev., § 863, 379, 372. People vs. Whipple, 9 Cowen, 707. Rex 
vs. Turner, 1 Moody, C. C., 347. 

With regard to the disqualification of the witness on the 
ground of infamy, our statute declares that the only crimes 
which disqualify a witness are perjury and subornation of per- 
jury. So without dissenting from the various authorities cited 
in support of this proposition, and which do not apply to the 
case before us, we must hold that the objection is not tenable. 

As to the point of the incompetency of the witness as being 
the principal felon, we need only to refer to the citations from 
Greenleaf, Section 363, that final judgment must be pronounced 
against him, or he must have pleaded guilty; and Wharton’s 
Am. Cr. Law, p. 585, “the thief is competent to prove the 
larceny ;” to decide this point against the defendant. 

The defendants’ counsel objects to the testimony as to the 
conversations overheard between him and McChesney, his co-de- 
fendant, at the Police office, as being confessions made under the 
influence of a promise or inducement to confess, made to 
McChesney, and so operating upon the defendant’s mind; and 
also to the evidence of McChesney himeelf, on the ground that 
he had been induced to confess under a promise of favor. 

Many authorities were cited in behalf of the defendant to 
show that the confessions of one defendant could not be received 
as evidence against his co-defendant, and that confessions made 
under threats or a promise of favor could not be received as evi- 
dence. 
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There can be no doubt as to the law on this point, but we fail 
to see how it is made to apply to this case. We do not under- 
stand that any confession, made by McChesney to any third 
party, or that any confession made by the defendant, were 
offered. The testimony of McChesney was as to the facts relat- 
ing to the larceny and receipt of proceeds by the defendant, and 
the testimony of Reynolds was as to conversations between the 
two defendants, and we cannot hold that any of this evidence 
amounted to confessions made by the defendant. 

The main point, and which seemed to be most relied upon by 
the counsel for the defendant, was the alleged variance between 
the indictment and the proof. 

In considering this point we must refer to the definition of 
money given in Section 21 of the “ Act to regulate the practice 
and procedure in criminal cases.” “In any indictment whatso- 
ever in which it shall be necessary to make any averment as to 
any money or valuable security * * * it shall be sufficient 
to describe such money or valuable security simply as money, 
without specifying any particular coin or valuable security.” 

The indictment charges the larceny and receiving to be of 
“certain moneys to wit, nine hundred and thirty dollars of the 
value of nine hundred and thirty dollars, lawful money, current 
in this Kingdom.” 

We are of opinion that the money stolen, especially the Haw- 
aiian Treasury certificates, was properly described as “ money” 
in the indictment under the statute. 

The treasury certificates are current, and pass from hand to 
hand as money, and the jury might well find that they were 
of the value represented on their face. It will be seen that the 
charge is not for stealing “lawful money, current in the King- 
dom,” but “money of the value of $930, of lawful money,” etc. 

And this will also cover the exception that there was no evi- 
dence of value. 

The Court properly instructed the jury to find whether the 
value of the property received was above the value of one hun- 
dred dollars, as the law prescribes heavier punishment where the 
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value is one hundred dollars or more, than when the value is of 
less amount, and we think there was abundant testimony to 
support their verdict. 

It is further objected that the verdict is wrong, as there is no 
finding on the first count (for larceny). The Court instructed 
the jury that there was no evidence to support this charge, and 
that they should acquit; and although it is always preferable 
that a jury should find specifically upon each count, yet it is 
not absolutely necessary, and this Court has so held in The 
King vs. Naone, 2 Hawn., 746, from which we see no reason to 
dissent. 

There remains one more point for consideration, viz.: The 
observation made by the Attorney-General to the jury as to the 
defendant not offering himself. 

This observation was highly improper, and contrary to the 
statute, but we do not consider it a ground for a bill of excep- 
tions, and we do not think the defendant was prejudiced by it, 
as the Court at once interfered and directed the jury not to take 
notice of it. 

It may be a ground for an application for a new trial but it 
cannot be considered now. 

We overrule all the exceptions. 

A. P. Peterson, (Deputy Attorney-General), for the Crown. 

Whiting, Creighton and A. C. Smith, for the defendant. 
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W. O. SMITH and others vs. L. AHOLO, Minister of the 
Interior. 


In Re R. J. ČREIGHTON, Contempt oF Court. 
APRIL TERM, 1887. 


Jupp, C.J., McCutty, Preston and Bickerton, JJ. Fornan- 
DER, J., absent. 


Publications tending to affect. hinder or obstruct the administration 
of justice, while it is in process of administration, are punishable 
as contemptis. The publication of the contents of a bill in equity, 
held contempt, as calculated to prejudice the public concerning 
the merits of the case then pending. 


OPINION OF THE CouRT, BY Jupp, C.J. 


At the instance of L. Aholo, Minister of Interior, respondent 
in a suit then pending in the Supreme Court, wherein W. Q. 
Smith and others were plaintiffs, the Court issued a rule citing 
R. J. Creighton, as editor of the Pacific Commercial Advertiser 
newspaper, to appear and show cause why he should not be 
adjudged guilty of a contempt of Court in having printed and 
published in said newspaper, in its issue of the 19th April, 1887, 
an abstract of the bill in equity, as follows: 


“ INJUNCTION 


Prayed for against Minister Aholo.—A Land Transaction 
Ventilated. 


“Tn the Supreme Court, yesterday, a petition was filed by W. 
O. Smith, L. A. Thurston, W. A. Kinney and M. de Gonveia 
against I. Aholo, Minister of Interior. The petition states that 
on the second day of August, 1886, one W. M. Gibson, then acting 
as Minister of the Interior of the Hawaiian Kingdom, illegally, 
secretly and fraudulently, and without advertisement as required 
by law, executed an illegal and fraudulent instrument, pur- 
porting to be a lease to His Majesty Kalakaua of certain lands 
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belonging to the Hawaiian Government, situate in the district 
of Kona, Hawaii, viz.: of the lands of Kekio 2, Maniowa, Mahai- 
ola, Kaulana, Awalua, Puukala, Makaula, Kalaoa 1, 2,3, 4 and 5, 
Kealakehe and Kahanaiki, containing an area of about thirteen 
thousand acres. That the rent received in said lease is only 
$100 per annum, which is wholly inadequate and insufficient 
rent for said lands. That the term of said lease is twenty 
years. That the said lands are, and at the time of making said 
lease were, worth not less than $5000. That said lease is on 
file iu the Interior Office. That your petitioners are informed 
and believe, and upon such information and belief aver, that 
His Majesty Kalakaua has offered or caused to be offered to L. 
Aholo, now Minister of Interior for the Hawaiian Kingdom, the 
sum of $500 for the purchase of all said lands as a whole. That 
said L. Aholo has, in pursuance of said offer, caused the lands 
enumerated in said lease to be advertised in the Government 
Gazette for sale, and intends to sell the same upon the 25th day 
of April, 1887, at an upset price of $500 for the said lands as a 
whole. That said L. Aholo well knows that said lease was 
executed secretly, illegally and fraudulently, as aforesaid. That 
said lands are separate and distinct from one another. That 
pertions of said lands are suitable for settlement under the 
‘Homestead Act? That by reason of said condition imposed by 
said L. Aholo upon said proposed sale, making the same subject 
to said illegal and fraudulent lease, His Majesty Kalakaua, and 
those acting for him and in his interest, will be improperly and 
wrongfully placed in a position much more favorable for the 
purpose of purchasing said lands than other intending pur- 
chasers, and intending bidders and purchasers will by reason 
thereof be and are prevented from bidding for or buying said 
land, and that the same will therefore be sold for much less 
than their real value, thereby causing great and irreparable 
injury and loss to the public and to your petitioners as tax- 
payers. Wherefore your petitioners pray that said L. Aholo 
may be summoned to appear and answer the bill of complaint, 
and that an injunction may forthwith issue from this Court 
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enjoining and restraining the said L. Aholo from selling or dis- 
posing of said lands or either of them, subject to said lease and 
in the manner set forth in said advertisement as aforesaid, 
until the further order of the Court; and that after a full 
hearing, such injunction may be made perpetual. 

“Mr. Justice Preston has appointed Thursday, April 21st, at 
10 o’clock a. m., as the time for the petition to be heard, and for 
defendant to show cause why the injunction therein prayed for 
should not issue.” 


By tHE Court. 


We had occasion, at the January term, 1887, of thie Court, in 
the case of the Hawaiian Gazette, ante, page 31, to say that such 
publications as appear to have a prejudicial effect upon the rights 
of parties in cases pending in the Courts, were punishable as 
constructive contempt of Court. 

Bishop, im Criminal Law, Section 216, says: “According to 
the general doctrine, any publication, whether by parties or 
strangers, which concerns a case pending in Court, and has a 
tendency to prejudice the public concerning its merits and to 
corrupt the administration of justice, or which reflects upon the 
tribunal or its proceedings, or on the parties, the jurors, the 
witnesses or the counsel, may be visited as a contempt.” 

The publication in question comes within the principle laid 
down in the Gazette case, and is fully sustained by authority. 
Stuart va. The People, 3 Scam., 395; The People vs. Wilson, 64 
Ill, 196; Tenny’s Case, 23 N. H., 162; Re Cheltenham and 
Swansea R. R. Carriage and Wagon Co., 8 L. R. Eq. Cas., 580. 

This last case is on all fours with the one at bar. The publi- 
cation in extenso of a bill in equity containing grave charges of 
fraudulent conduct on the part of the directors of the respondent 
company was there held to be punishable as a contempt. 

We concede most fully the right of citizens and the press to 
comment upon and criticise freely in temperate language, and 
without impugning motives, the judgments of the Court after 
they have been rendered ; but publications which tend to affect, 
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hinder or obstruct the administration of justice, while it is in 
process of administration, are reprehensible. We quote the fol- 
lowing from Odgers on Libel and Slander, Section 44: “ The 
administration of the law, the verdict of juries, the conduct of 
suitors ard their witnesses, are all matters of lawful comment 
as soon as the trial is over. Any comment pending action is a 
contempt of Court, by whomsdever made; it is especially so 
where the comment is supplied by one of the litigants, or his 
solicitor or counsel.” 

It cannot be said that this publication was an attempt to 
influence the mind of the Justice who was to hear the cause. 
He must have read the petition before granting the interlocutory 
order prayed for. The publication could, therefore, have no 
effect upon him. But it is calculated to prejudice the public 
concerning the merits of the case then pending, and clearly 
falls within the rule. 

But the publication of the bill was not accompanied with 
comments, and the respondent says he did not intend any dis- 
respect or contempt of the Court, and believed that the records 
of the Court were public and open to the inspection of all 
persons, and published the abstract of the bill on file merely as 
matter of news. 

The records of our Court are open to those of the public who 
seek for information therefrom respecting their own concerns. 
They are not open to the public to the extent that everything 
on file may be published without leave of the Court. 

But the case before us is not a flagrant one, and we think the 
interests of justice will be subserved by ordering the respondent 
to pay costs. 

Ashford & Ashford, for the Rule. 

F. M. Hatch, for respondent. 
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WENNER & CO. vs. THOMAS LINDSAY. 
Morion To STRIKE CASE FROM CALENDAR. 
APRIL Term, 1887. 


Jupp, C.J., McCuLLY, Preston and Bickerton, JJ. FORNAN- 
DER, J., absent. 


The certificate of appeal from a Justice of the Supreme Court should 
be signed by the Justice, and should state whether the appeal is 
to the Supreme Court in Banco on points of law, or an appeal for 
trial on the facts. 


Where the decision appealed from is written, and the appeal is taken 
on points of law therein stated and decided, the points of law need 
not be re-written. If the decision appealed from be oral, the 
points of law appealed from should be reduced to writing by the 
appellant, signed by the Justice, and appended to the certificate of 
appeal. 


OPINION OF THE CouRT, BY Jupp, C.J. 


We are of the opinion that it is not essential that, when an 
appeal is noted from a Justice of the Supreme Court, sitting as 
Intermediary Court of Oahu, it be specially stated whether the 
appeal is to the Supreme Court in Banco on points of law, but 
this should be made clear in the certificate of appeal when the 
appeal is perfected. 

We think that this certificate should hereafter be signed by 
the Justice who hears the case. But ag no uniform practice has 
previouely been settled, we hold that the certificate in this case 
is in this respect sufficient, it being signed by the clerk. 

Where the decision of the Intermediary Court is in writing, 
and the appeal is on the points of law decided, it is not neces- 
sary to re-write the points, but the certificate may state that the 
appeal is taken from the points of law as set forth in the deci- 
sion. 
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If the decision be oral, the points of law appealed from should 
be reduced to writing by the appellant and signed by the Judge, 
and appended to the certificate of appeal. 

We think the appeal in this case should be considered as an 
appeal on the law. It cannot be, as it is intended to be, both 
on the facts and on the law. 

If it was intended to be on the facts, then the case should 
have been moved on to its appropriate place on the calendar, in 
the early days of the term. This was not done in this case. 

For these reasons we overrule the motion to strike the case 
from the Banco calendar. 

Smith and Kinney, for plaintiffs. 

Ashford & Ashford, for defendant. 


G. W. WILFONG vs. J. H. PATY. 
On APPEAL FROM THE CHANCELLOR. 
APRIL Term, 1887. 


Jupp, C.J., McCuLLY, Preston and BICKERTON, JJ. Fornan- 
DER, J., absent. 


J. H. P. and 8. P. sold to G. W. W. a sugar cane planting enterprice for 
$40,000. It was agreed that G. W. W. should give to the vendors 
a mortgage over the property conveyed, together with twenty-six 
shares of stock in a corporation then held by another firm as 
security for W.’s note for $1000. The mortgage was executed but 
contained no reference to the shares. 

Subsequently W. surrendered the mortgaged property and his equity 
of redemption therein to P. and P. J.H. P. had in the meantime 
taken up W.’s note and the shares were transferred to him. 

W. filed his bill to redeem the shares. 

Held, that there was a valid charge in favor of P. and P. upon the 
shares, but that the effect of the deed from W. to P. and P. was to 
release such charge. 


Decree appealed from sustained with a variation as to time of payment. 
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OPINION OF THE COURT. 


After full consideration of the arguments of counsel in this 
case, having read the pleadings and evidence, we are of opinion 
that the conclusions arrived at by the Chancellor in his deci- 
sion, rendered on the 26th March, 1887, should be sustained 
with the following exception: We are of the opinion that there 
was a valid charge in favor of Parker and Paty, upon the shares 
of the Hawaiian Agricultural Company, but that the effect of 
the deed of Wilfong to Paty and Parker, dated 31st March, 
1884, was a release of such charge. 

The decree appealed from is sustained except that errr 
by plaintiff should be made in thirty days instead of ninety 
days. 

S. B. Dole, for plaintiff. 

F. M. Hatch, for defendant. 


OPINION OF THE CHANCELLOR APPEALED FROM. 


This is a bill in equity to redeem certain shares of stock held 
by defendant as a pledge and for an account, etc. 

A succinct narrative of the transactions between the parties, 
derived from the evidence, is as follows: 

On the Ist day of July, 1878, G. W. Wilfong, being the owner 
of twenty-six shares of the capital stock (par value being $500 
each), of the Hawaiian Agricultural Company, a domestic cor- 
poration, pledged the same to C. Brewer & Company, as col- 
lateral security for the payment of his note to them for $6000, 
payable in two years with interest at ten per cent. per annum. 
The stock was pledged by an instrument in writing, the certifi- 
cates thereof being delivered to C. Brewer & Co., and the fact 
noted on the stock-book of the Hawaiian Agricultural Company. 

On the 27th December, 1879, John H. Paty and Samuel 
Parker, being then the owners of a certain tract of land and 
certain other property in Hamakua, Mawaii, constituting a sugar 
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cane planting enterprise, agreed in writing to sell the same to 
Mr. Wilfong for the sum of $40,000, who agreed to give to 
Parker and Paty a mortgage upon said premises to secure the 
purchase price, and to include in the said mortgage the twenty- 
six shares of Hawaiian Agricultural Co.’s stock, then held by 
C. Brewer & Co., as security for Wilfong’s note. On the 14th 
January, 1880, the conveyance from Parker and Paty to Wil- 
fong, and the mortgage from Wilfong back to them, were exe- 
cuted and shortly thereafter delivered. The mortgage contains 
no reference to this stock. Paty says it was omitted by mistake 
of the conveyancer, as he believes, and Wilfong does not under- 
take to say why it was omitted. Meanwhile Wilfong took pos- 
session of the plantation and carried it on, Messrs. Schaefer & 
Co. acting as his agents, and advancing the necessary funds 
and receiving the sugar. Messrs. Paty and Parker were respon- 
sible to Schaefer & Co. for these advances. In April, 1880, Mr. 
Paty sent to Mr. Wilfong the following letter for him to sign: 


“ Honoxaa, April, 1880. 
“ Messrs. C. Brewer & Co., Honolulu. 


“GENTLEMEN: I have given to Messrs. Parker and Paty a 
mortgage which includes the twenty-six shares of stock in the 
Hawaiian Agricultural Company now held by you as collateral 
security to my note to you of $6000. After the satisfaction of 
your claim against me under the said note, which bears date 
July 1, 1878, you are hereby authorized to deliver to said John 
H. Paty, one of the mortgagees, the shares remaining in your 
hands of the said stock named above, and his receipt therefor 
will be your full acquittance from further responsibility on this 
behalf. Your obedient servant, G. W. Wivronc.” 


Wilfong signed and dated it on the 8th April, and returned it 
to Paty, writing also a note to Paty of the same date, in which 
he says, “ I have signed the enclosed letter to be forwarded to C. 
Brewer & Co.” 
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In the same letter Wilfong writes to Paty, “ My late letters 
from Kau speak in high terms of the young cane at Pahala. I 
feel sure that Pahala will pay, and the stock worth the face and 
interest on the money invested.” 

Nothing further was done between the parties as regards these 
shares until January 16, 1882, when, as C. Brewer & Co. were 
pressing Wilfong for the payment of the note, Mr. Paty promised 
Wilfong that he would take it up, which he accordingly did on 
the next day, paying them $6000 for the note, which was worth 
with interest for two years, less $520 dividends on the twenty- 
six shares, declared 1st January, 1882, $6680. The note was 
endorsed over to Paty, “ without recourse,” and the stock de- 
livered to him. On the company’s stock-book the transactions 
were noted—of C. Brewer & Co.’s release of the shares and that 
they were held by Mr. Paty as collateral. 

On the 4th April, 1882, Paty writes to Wilfong, “I have taken 
up your note for $6000 at C. Brewer & Co., and will feel obliged 
if you will authorize them to make the requisite transfer of the 
shares to me. I have collected $390 for the dividend (31st 
March) three per cent., and have given you credit for the 
amount.” 

Under date of April 6th, Wilfong replies to Paty, acknowl- 
edging receipt of letter of April 4th, and says, “I am glad to 
notice you have collected $390 dividend of last quarter on 
H. A. Co.'s stock and hope it will be kept up, which I think it 
will. I am not sorry that I fought the heaving up of the Pahala 
Plantation, by report of such a committee as was sent up by 
directors.” The next day, April 7th, Wilfong wrote to C. 
Brewer & Co.: “Please make a complete transfer of all my 
stock in H. A. Co. to John H. Paty. 

“He writes me that he has paid you the amount of my note, 
$6000, and taken it up, by so doing you will oblige. Yours, etc.” 

On the presentation of this letter to C. Brewer & Co., they 
made an entry in the stock-book of the Hawaiian Agricultural 
Co., as respecting Wilfong’s shares, “ April 7, 1882, sold and 
transferred to J. H. Paty.” 
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In 1884, Messrs. Parker and Paty concluded that, as the plan- 
tation conducted by Wilfong was not profitable, and as the 
interest and principal of the purchase money had not been paid 
by Wilfong, ard he was owing in addition some $25,000 to the 
agents for advances, for which they, Parker and Paty, were 
responsible, they would close the affair up, to which Wilfong 
agreed, and he accordingly made a conveyance on March 31st 
to Parker and Paty of the mortgaged property. It recites: 

“That, whereas said party of the first part (Wilfong) is in- 
debt -d to said parties of the second part (Parker and Paty), in 
the sum of forty thousand dollars, according to the tenor of 
four promissory notes dated January 14, A. D. 1880, and is also 
owing the interest upon said notes, the same being secured by 
mortgage of even date with said notes recorded Lib. 65, fols. 26, 
28, and whereas said party of the first part is unable to pay said 
notes, and desires to surrender to said parties of the second part 
all of the premises and other property secured by said mort- 
gage. Now, therefore, in consideration aforesaid, and of one 
dollar,” ete. 

The property in this mortgage is conveyed, as well as some 
property subsequently acquired by Wilfong, and “also the 
Equity of Redemption of Wilfong.” 

Mr. Paty says, the object of this conveyance was to acquire 
ownership of the property without foreclosure of the mortgage ; 
the enterprise was not paying and he wanted the property back. 
He does not think it was intended to be a full discharge of the 
indebtedness, but has never demanded it since. He employed 
Mr. Wilfong as manager of the plantation since the conveyance 
back, and has paid him wages, but not in full, not deducting 
anything on account of former indebtedness. Wilfong says the 
conveyance was to discharge all his indebtedness, “I was to 
lose my four years’ work and they were to take everything, land, 
live stock, carts, improvements, etc. I had built houses, etc., 
and thus spent about $8000 on the place.” 

Paty says he always considered the shares in question as his, 
but both he and Wilfong admit that there was no conversation 
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about them at the time of the conveyance of the mortgaged 
property. 

Enough of the evidence has been stated for an understanding 
of the case. The first question I have to decide is, whether the 
evidence discloses a sale of the twenty-six shares in the Hawai- 
ian Agricultural Co. to Paty. The law is not disputed, as laid 
down by Colebrooke on Collateral Securities, Section 287, that 
when certificates of stock have been pledged as collateral 
security, and the pledgee has even gone so far as to have the 
stock transferred to him on the books of the company, and has 
received a new certificate in his own name, so as to become 
vested with the legal title to the stock, equity will relieve and 
will decree the stock to be surrendered upon payment of interest 
and assessments, subject to credits for dividends. Parol testi- 
mony will be received to show that the transfer, though absolute 
in form, was intended as collateral security only. 


The cases sustain the text. Brick vs. Brick, 98 U.S., 514; 
Newton vs. Fay, 10 Allen, 505; McMahon vs. Macy, 51 N. Y., 
161; Pinkerton vs. Railroad, 42 N. H., 424, and many other 
cases. 


Upon the evidence above sketched, I think it is incontestable 
that Wilfong never intended to make an absolute sale of the 
stock to Paty. His correspondence shows this. Moreover, that 
Paty so regarded it is evident from his statement in the letter 
of April 4, 1882, that he had taken up the note for $6000—at 
C. Brewer & Co.’s—and had collected $390 for the dividend of 
March 31st, for which he had given credit to Wilfong. If he had 
bought the stock, the dividends were his and not Wilfong’s. He 
asks in this letter that Wilfong authorize C. Brewer & Co. to 
make the required transfer of the shares to him. But the shares 
had already been delivered to him by C. Brewer & Co. when he 
bought the note on January 17, 1882, and I think there is no 
doubt that he would have been entitled to the possession of the 
security upon his buying the note, without any express author- 
ization from Wilfong. 
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But counsel for defendant takes the position that though the 
shares were never absolutely sold by Wilfong to Paty, they were 
pledged by Wilfong to Parker and Paty as part of the security 
for the purchase money of the planting interest in Hamakua, 
and that this lien is still subsisting, and plaintiff is not entitled 
to redeem the shares without paying the remaining indebted- 
ness. This is a question of considerable difficulty. 

Does the letter of Wilfong to C. Brewer & Co. of April 8, 1880 
(quoted above in full), constitute a pledge of the shares to 
Parker and Paty ? I think not. The essential to the validity 
of a pledge, that the article should be delivered to the pledgee, 
does not exist in this case. The shares remained in C. Brewer 
& Co.’s possession for nearly two years after this letter. The 
letter was written under the impression that the mortgage of 
14th January, 1880, covered these shares, and it was C. Brewer 
& Co.’s authority from Wilfong to deliver them to Parker and 
Paty, whenever the note to which they were collateral in C. Brewer 
& Co.’s hands should be paid. But it did not have the effect of 
pledging the shares then and there to Parker and Paty. 

It is possible that Parker and Paty could have, by resort to 
equity, enforced the agreement of December 27, 1879, wherein 
Wilfong agreed to mortgage the shares, and obtained a decree 
of specific performance; but the law is clear that where a 
security has been pledged for a particular obligation, the pledgee 
is not permitted to retain it as security for other indebtedness in 
the absence of a special agreement to that effect. He must 
deliver it to the pledgor when the particular obligation for which 
it was security is discharged. See Colebrooke, Section 97, and 
authorities there cited. 

But after the mortgage had been made in which the shares 
were omitted, it stood in place of the agreement. Iam unable 
to find anything in the case which can be held to be a valid 
pledge of the shares as collateral security for the purchase 
money of the plantation. 

The leading case of Casey vs. Cavaroc, 96 U. S., 467, is to the 
effect that in order to constitute a valid act of pledge as against 
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third, parties the negotiable instruments which were used as 
collateral security must not only have been delivered as such, 
but be continued in the possession of the pledgee. 

I am referred by counsel for defendants to Parshall vs. Eggert, 
54 N. Y., 18, where it was held that one who has a contract for 
a pledge ineffectual for want of delivery of the goods, may obtain 
a subsequent delivery, and thus validate the pledge, even as 
against an intermediate creditor. 

In the apparent conflict of authority between the New York 
Court of Appeals and the Supreme Court of the United States, 
I prefer to adopt the views of the latter. In the case before me 
there are no rights of third parties intervening to invalidate the 
pledge. 

In the case before me, the possession of the shares has 
remained continually in Paty, after he paid the note on the 17th 
January, 1882. But the shares were transferred to his pos- 
session when they were actually delivered, not in pursuance of 
the letter of the 8th April, 1880 (in order to be in Paty’s hands 
as additional security for the. purchase money of the plantation), 
but by the authority of the verbal request of Wilfong to Paty on 
the 18th January, 1882, to take up his note to C. Brewer & Co., 
to receive the shares as collateral to this obligation. 

But even if it were otherwise, and if I should find that the 
shares were so pledged, is there remaining any indebtedness of 
Wilfong to Parker and Paty on account of the plantation pur- 
chase, which Wilfong is bound to discharge before he can be 
entitled to the possession of the shares ? 

The general rule is stated in Loud vs. Lane, 8 Pick., 518, to be 
thus: “ When the legal title by the mortgage becomes united 
with the equitable title so that the owner has the whole title, 
the mortgage is merged and extinguished by the unity of 
possession.” 

“The question whether the mortgage is extinguished or not, 
rests upon the intention, actual or presumed, of the person in 
whom the interests are united.” 1 Jones on Mortgages, Sec- 
tion 848. 


ee a me a r e- 
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“But if the owner has an interest in keeping these titles 
distinct, or if there be an intervening right between the mort- 
gage and the equity, there is no merger.” Jd. “In fact the 
doctrine of merger springs from the fact that when the entire 
equitable and legal estate are united in the same person there 
can be no occasion to keep them distinct, for ordinarily it could 
be of no use to the owner to keep up a charge upon an estate of 
which he was seized in fee simple; but if there is <n outstand- 
ing, intervening title, the foundation for the merger does not 
exist, and asa matter of law it is so declared.” Stantons vs. 
Thompson, 49 N. H., 352 

In Findlay vs. Hosmer, 2 Conn., 353, the Court says: “ And 
although it is true, as a general proposition, that where the 
mortgagee purchase of the mortgagor the equity of redemption, 
it will operate as a release of his debt; yet this is because a 
presuniption arises from the nature of the transaction, that such 
was the intention of the parties.” 

From the evidence presented, I think Parker and Paty in- 
tended the mortgage debt to be extinguished by the deed of 
Wilfong to them of the plantation property, that which was 
mortgaged, and also that subsequently acquired. There was a 
merger. No intervening title or right exists in this case to 
make it their interest to keep the title distinct. 

Having arrived at this conclusion, it follows that Parker and 
Paty are not authorized to retain the shares as security for the 
plantation debt, for the debt is paid. Even if the shares were 
validly pledged to Parker-and Paty to secure the plantation 
indebtedness, and assuming that the mortgage is not extin- 
guished by the deed of March 31st, 1884, the sale of the shares 
by Paty is irregular, for Wilfong was, by all the authorities, in 
the absence of a contract to the contrary, entitled to a reason- 
able notice of the time and place of sale, to enable him to be 
present and guard his interests. Colebrooke, Section 331. 

The sale should be public, and the sale to himself privately 
made it a breach of the good faith required between pledgor end 
pledgee. 
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But the shares are validly pledged to Paty as security for the 
$6000 note, and Wilfong is entitled to redeem them. 

Let a reference be made to a Master to ascertain the amount 
of principal and interest due on the note, and the amount of 
dividends received by Paty, and on Wilfong’s paying the 
balance due, he will be entitled to the possession of the shares. 

Decree accordingly. 

S. B. Dole, for plaintiffs. 

F. M. Hatch, for defendants. 


HEINRICH PETERSON et al. vs. JOSEPH LAZARUS. 
In Equity. APPEAL FROM CHANCELLOR JUDD. 
APRIL TERM, 1887. 


Jupp, C.J., McCuLLY and Fornanper, JJ. Preston and Bick- 
ERTON, JJ., did not hear the case, having been of Counsel. 
On a bill for specific performance of a contract for the sale of land, the 


Court, not being satisfied that a good title was offered to the pur- 
chaser, declined to enforce the contract. 


OPINION OF THE COURT, BY JUDD, C.J. 


It is much to be regretted that we have not the advantage of 
the opinion of Justices Preston and Bickerton in this case. 
Judge Preston having been counsel for the defendant in the 
matter of the sale of the land and Judge Bickerton having been 
counsel in the action before me, both were objected to and did 
not sit at the hearing on appeal. 

The case has been a long time before the Courts, owing largely 
to the fact that the plaintiffs reside in Germany, which has occa- 
sioned great delay in communicating with them. 

I found in my opinion, filed August 7, 1886, that the defend- 
ant wag sufficiently well acquainted with the nature and extent 
of the premises offered to be sold, as not to be deceived by the 
false description in the advertisement of sale, and that, there- 
fore, it could not be said that there was a gross mistake in the 
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essence of the contract. I do not retire from that opinion, but 
affirm it. I said, in my opinion, that other objections were 
made by the defendant as to the sufficiency of the deed ten- 
dered, etc., which were abandoned at the argument before me. 
But it does not appear in the record that these objections were 
waived, and on a change of counsel they are renewed on the 
appeal, which, as repeatedly held, brings the case before the 
appellate Court de novo. 

Tt is claimed by the defendants there is no contract of sale 
between themselves and defendant. 

The contract, as disclosed by the auctioneer’s sales book, is 
between H. F. Glade, Administrator of the Estate of H. Schriever, 
deceased, and Joseph Lazarus, whereas certain persons, to wit: 
Heinrich Peterson and others, claiming to be heirs of the de- 
ceased H. Schriever, ask for specific performance of a contract 
made between them and defendant. 

If the defendant had relied upon this at the beginning, and 
had not negotiated with.the plaintiffs’ attorney for a deed from 
the heirs of Schriever, I think this objection would be fatal to 
the plaintiffs obtaining the relief asked for. But specific per- 
formance is never enforced unless the Court is satisfied that a 
good title is offered to the defendant. It would be quite within 
the power of the defendant to say that he is satisfied with the 
conveyance tendered, and in that case the Court would be 
relieved from passing upon it. It now being objected to. I can- 
not say that there is sufficient proof that the parties executing it 
are the heirs of H. Schriever. 

Since the sale, the buildings on the place were destroyed by 
the great fire that devastated a large part of this town. But the 
defendant says in his answer that he is willing to take the 
premises, notwithstanding the buildings were destroyed by fire, 
upon a proportionate deduction being made for deficiency in 
area below the amount called for. I am inclined to consider 
that this is a waiver, but there is much force in the argument 
that it was conditioned upon the abatement in price being 
made. But in consequence of this fire the Legislature, by an 
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Act which became a law subsequent to the gale, have forbidden 
the erection of any buildings within certain limits, except such 
as are fireproof. The lot in question is within these fire limits, 
and the immediate effect of this law is to lower the value of real 
estate. 

It is true these considerations might have been pressed before 
the Court below, but I cannot say that they are too late here. 
The awarding of specific performance is always a matter ad- 
dressed to the sound discretion of the Court, and the circum- 
stances of the case have become so materially altered since the 
sale that I do not think it would be equitable to enforce the 
contract now. 

The bill should be dismissed. 

L. A. Thurston, for plaintiffs. 

W. A. Kinney, for defendant. 


I concur in the above opinion. 
ABR. FORNANDER. 


Per McCuLtty, J. 


I am of opinion that the case now comes before us on all the 
matters in the bill, and upon all the points in support of them, 
nothing having been formally waived. The case is now urged 
upon grounds which were not presented before the Chief Justice, 
and which probably change its aspect. 

In my view, the variance between the contract declared on 
between the named heirs of Schriever of the one part and the 
defendant, and the contract proven of Glade, administrator, and 
the defendant, is sufficient ground for dismissing the bill. It 
need not, then, be added that the contract was not signed by 
the auctioneer, the agent of the parties, nor. if the heirs were 
not party to the contract, need it be considered whether the 
plaintiffs were proved to be such heirs. 

I think there are sufficient reasons for dismissing the bill, 
and I concur in the decree to that effect. 
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THOMAS G. THRUM vs. THE PACIFIC COMMERCIAL 
ADVERTISER and R. J. CREIGHTON. 


APPEAL FROM DECISION OF Preston, J. 
APRIL TERM, 1857. 


Jupp, C.J., McCuLLY, Preston and BICKERTON, JJ. Fornan- 
DER, J., absent. 


The provisions of the statute of copyright are mandatory and must 
all be complied with; among them being the publication for the 
space of two months of the Certificate of the title and claim to 
copyright. 

The Court was equally divided in opinion as to whether there had 
been a due statutory publication in this instance, 


Opinion oF McCuLtty, J., sigNED BY Jupp, C.J. 


This is a bill in Equity for an account and an injunction, the 
plaintiff claiming that he has copyrighted a certain book called 
the “Hawaiian Almanac and Annual,” which copyright the 
defendants have infringed by their publishing a book called the 
“Honolulu Almanac and Directory.” 

The plaintiff introduced at the trial in proof of his claim for 
copyright: Ist. The certificate of the Minister of Interior of 
the registry of the title as required by the statute, the certificate 
bearing date November 26, 1879. 

The statute is as follows, Compiled Laws, page 63: “No 
person shall be entitled to the benefit of this Act, unless he shall, 
first deposit a copy of his map, chart or book, in case the same 
shall have been printed heretofore, with the Minister of the 
Interior for preservation; and in other cases unless he shall 
deposit a copy of the title of such map, chart or book with the 
said Minister, who shall cause the same to be recorded in a book 
kept for that purpose, and shall give or cause to be given to the 
applicant a certificate, under seal, of the title of the work de- 
posited, and the claim to copyright, which certificate the author 
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or proprietor shall immediately cause to be published in one or 
more newspapers published in this Kingdom for the space of 
two months, and the said applicant shall pay for the said cer- 
tificate five dollars.” 

There was introduced in evidence a file of the Pacifie Com- 
mercial Advertiser, a newspaper published weekly in Honolulu 
on Saturdays, which contained a publication of the said certifi- 
cate in its various issues consecutively, beginning with Satur- 
day, November 29, 1879, immediately following the date of the 
certificate, which was November 26th, Wednesday, and ending 
with the i7th January, 1880. 

The Court (Mr. Justice Preston) held that such publication 
was insufficient under the statute, as not being “for the spade of 
two months,” and ordered the bill dismissed. 

The plaintiff appealed from this order. The next day the 
plaintiff filed a motion for re-opening the said cause on the 
ground of newly-discovered evidence, viz., a file of the Hawaiian 
Gazette, a newspaper published weckly in Honolulu on Wednes- 
days. This newspaper contained a publication of the plaintiff’s 
certificate in its issue of December 3d, which was the first Wed- 
nesday after the certificate was granted, and thereafter in every 
issue of the paper to and including the 28th January, 1880, i.e., 
in nine weekly issues of the paper. 

The Court ruled thet this publication was not a compliance 
with the statute, and declined to re-open the case, from which 
order the plaintiff appealed. 

By THE Court. 

In an old case, 1808, Nichols vs. Ruggles, 3 Day, (Conn.) 145, 
it was held that the provisions of the Act of Congress requiring 
the author or proprictur to publish the title of his book in a 
newspaper, and to transmit a copy of the work itself to the 
Secretary of State, are merely directory and constitute no part of 
the essential requisites for securing the copyright. In this case 
there was no evidence that the required publication had been 
made, or that a copy of the book had been deposited in the 
office of the Secretary of State, but the Court held that if the 
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plaintiff had actual knowledge that the copyright had been 
secured, he could not recover for printing a book which was an 
infringement of the copyright, as the contract was illegal. 

But in 1834 the Supreme Court of the United States decided 
the case of Wheaton vs. Peters, 8 Peters, 223. Here the plaintiff 
claimed copyright in some twelve volumes of Reports of the 
United States Supreme Court, which was denied by the de- 
fendant. 

The opinion of the Court, delivered by Mr. Justice McLean, 
reviewed the English cases, and held that in the United States an 
author has no exclusive property in a publication except under 
some Act of Congress; and further, that under the Act of May 
31, 1790, an author obtains no such exclusive right unless he 
complies with the requirements of the third and fourth sections 
of the Act, by giving public notice in the newspapers, and 
depositing a copy of the work in the Department of State. The 
third section provides that ‘‘No person shall be entitled to the 
benefit of this Act, etc., unless he shall first deposit, etc., a 
printed copy of the title in the clerk’s office, ete.; and such 
author or proprietor shall, within two months from the date 
thereof, cause a copy of such record to be published in one or 
more of the newspapers printed in the United States, for the 
space of four weeks.” 

The Court say: “But the inquiry is made, shall the non- 
pérformance of the subsequent conditions operate as a forfeiture 
of the right ? 

“The answer is, that this is not a technical grant of precedent 
and subsequent conditions; all the conditions are important ; 
the law requires them to be performed, and consequently their 
performance is essential to a perfect title. On a performance of 
a part of them the right rests, and this is essential to its pro- 
tection under the statute; but other acts are to be done, unless 
Congress have legislated in vain, to render the right perfect. 
The notice could not be published until after the entry with the 
clerk, nor could the book be deposited with the Secretary of 
State until it was published. But these acts are not less im- 
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portant than those which are required to be done previously. 
They form a part of the title, and until they are performed the 
title is not perfect.” 

We notice that the language of our Copyright Act is identical 
with that of the United States as respects the part quoted, and 
was probably copied from it. This view has been taken in the 
case of Ewer vs. Coxe, 4 Wash. C. C. Reports, 487 (1824), and 
has been followed by the Federal Courts of the United States 
since Wheaton vs. Peters. In the Circuit Court of the United 
States, District of Columbia, Parkinson vs. Laselle, 3 Sawyer, 331, 
the Court say: “It is settled by the Supreme Court in Wheaton 
vs. Peters, 8 Peters, 591, that every act required by the Act of 
Congress of May 3, 1790 (1 Stat., 124), and of April 29, 1802 
(2 Stat., 171), relative to copyrights, is essential to the title 
derived under those Acts. Unless he performs every act re- 
quired by these statutes, the author acquires no exclusive 
right.” 

We feel quite safe in adopting this construction, sustained as 
it is by such high authority. Our statute says that “no person 
shall be entitled to the benefit of this Act unless he shall do certain 
prescribed acts.” These are essential to the completion of the 
title to the work sought to be judicially protected. The remain- 
ing question is, has the plaintiff shown a statutory publication? 

We think he has. The statute does not prescribe that the 
publication shall be made in a daily newspaper for the space of 
two months. 

It is a matter of common knowledge that in 1879 and 1880 
no daily newspapers were published in this Kingdom. This 
was also true in 1864 when the Copyright Act was passed. 
The publication in the Hawaitan Gazette appeared in every one 
of its numbers that was issued for the space of the two months, 
which began with the'first publication on December 3, 1879, and 
ended on February 3,1880. The last issue of the Gazette within 
this period, was on the 28th day of January. The next issue 
thereafter was on the 4th of February, which is beyond the 
space of two months. Publication after the space of two 
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months is outside of the requirements of the law and unnecessary. 

We think that although the plaintiff to secure hie title to the 
work should show a compliance with all the requisites of the 
law, the Court is bound to give a reasonable and liberal con- 
struction to the law prescribing these requirements. 

The strict rule of construction adopted by this Court in Silva 
vs. Lopez, 5 Hawn. 262, should not be applied to this case. 

In that case the parties contracted that a forfeiture should be 
worked and rights of property transferred upon the mortgagees 
making certain prescribed publications. 

In the case of Meyers vs. Callaghan, 10 Bissell, 139, (cited in 
25 Myers Federal Decisions, Section 207,) the Court held that 
“the varions provisions of the law in relation to copyright 
should have a liberal construction in order to give effect to what 
may be considered the inherent right of an author to his own 
work. So when a person has in good faith attempted to comply 
with the Copyright Act of 1831, the fact that the notice of the 
copyright stated that the book was entered in 1866, when in 
fact it was entered in 1867, was held not to vitiate the copy- 
right.” But these observations are not necessary, since we 
hold that the publication of a notice of copyright made in every 
number of a weekly newspaper that is issued during the space 
of two months, is a compliance with the statute. 

L. A. Thurston, for plaintiff. 

W. A. Whiting, for defendants. 


OPINION OF Preston, J 


I have given the opinion of the Chief Justice and my brother 
McCully full and careful consideration, and I hope with a mind 
open to conviction, and I regret that I cannot concur in the con- 
clusion at which they have arrived, and the more so that in con- 
sequence of the ill health of our late brother Justice Fornander, 
his opinion was not obtainable. 

The matter involved is of great importance to the parties to 
the suit, and also to the public, and if I felt that I could modify 
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the opinion I have formed, so that a binding decision could be 
arrived at, to govern similar cases which may arise, without 
doing an injustice to my own feelings, I would so modify it. 

The case is fully stated in the opinion from which I dissent, 
and I concur in the general view of the law of copyright therein 
expressed, and that the various provisions of the law relating to 
copyright should have a liberal construction, but I cannot agree 
that the publication made is a publication for two months. 

The statute should in my opinion be strictly complied with, 
and if there was any difficulty in complying with it, a liberal 
construction would be by allowing a publication on the 4th of 
February to be within the statute. 

Such a publication, i.e., from the 3d of December to the 4th 
of February, would in my opinion be within the statute and 
would have perfected the complainant's title. 


I concur in the above. 
R. F. BICKERTON. 
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HOP SING CO. vs. KAM ON and J. S. McGREW. 
APPEAL FROM DECREE oF Preston, J. 
APRIL TERM, 1887. 


Jupp, C.J., McCutiy, Preston and Bickerton, JJ. Fornan- 
DER, J., absent. 


McG. demised to A. certain rice lands and fishing rights. A. assigned 
said lease and premises with some other chattels to K. K. as- 
signed to Y. by way of mortgage to secure $1000 wiih interest 
payable in one year, and gave Y. a charge upon the then growing 
crop. Y.advanced K. certain further sums, and received and sold 
the crops grown, and then assigned the mortgage to the plaintiffs, 
McG. granted to A. another lease of the same lands to commence 
on the expiration of the previous lease. K. afterwards by an in- 
strument in writing, which the Court held to be an assignment of 
his equity of redemption, professed to surrender and cancel both 
leases, and McG. entered into possession, claiming to be a pur- 
chaser, without notice of the mortgage, or as a landlord having 
entered for a forfeiture for non-payment of rent. 


Held, affirming decree appealed from, and on a rehearing, that the 
mortgage did not cover advances made after the expiration of one 
year; that an account be taken; and that in default of payment by 
K. the right of redemption be barred and the property sola, the 
proseets of the property inclu.ted in the mortgage, but not in the 
lease, to be first applied in satisfaction of debt. 


Decision oF Preston, J., APPEALED FROM. 


The complainants, Ating (otherwise known as Atini and 
Akini), Alang and Ho Look, co-partners under the name, style 
and firm of Hop Sing Company, allege that on the 16th of 
August, 1881, the defendant MeGrew demised to the com- 
plainant Ating certain rice lands and fishing rights at Kalawao, 
in the district of Ewa, for a term of six years. That on the 
18th of August, 1883, the complainant Ating assigned said 
leise and premises to the defendant Kam On, who is still in 
occup:tion as servant to the defendant McGrew. That on the 
11th October, 1883, the defendant Kam On assigned the said 
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leasehold premises (with other property, by way of mortgage,) 
to one Ho Yeng to secure certain sums theretofore advanced by 
said Ho Yeng to the defendant Kam On, as well as to secure 
to the said Ho Yeng and his assigns the handling and control 
of the crops of rice raised by said defendant Kam On on the 
lands comprised in the mortgage. This deed was recorded on 
the 29th day of October, 1883. That Kam On made default in 
payment of the moneys secured by said mortgage, and that said 
indebtedness is still unpaid. That on 7th August, 1886, said Ho 
Yeng conveyed to the complainants all his rights and interest 
in, to and under said mortgage. That said premises comprised 
in the lease to Ating are occupied by Kam On, under and by 
authority of said McGrew, under the pretense by McGrew that 
said lease had become forfeited by non-payment of the rent 
thereby stipulated. That complainants have demanded from 
the defendants possession of the said premises, but the de- 
fendants refuse to surrender same. That defendant McGrew 
asserts that the sum of two hundred and thirty dollars is due to 
him for rent of said premises for the period prior to August 16th 
last past; but complainants deny such to be the fact, and aver 
a tender of the amount due on 16th August for the ensuing half 
year. That said Ho Yeng, under terms of said mortgage, 
received and sold the crops of rice grown on the lands com- 
prised in said mortgage, and made advances to said Kam On, 
and that at the date of the assignment of said mortgage there 
was due to said Ho Yeng $964.47. 

The bill prays that an account be taken of the rent due, and 
upon payment thereof ‘the complainants be decreed to have 
possession of the premises; or that an account be taken of what 
is due in respect of said mortgage, and that on default in pay- 
ment the premises may be sold, and the usual order in fore- 
closure suits and for general relief. 

The defendant Kam On failed to answer, and the bill was 
taken pro confesso as against him. 

The defendant McGrew by his answer admits the making of 
the lease and the assignment of the mortgage to the com- 
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plainants, but denies, and puts complainants upon the proof of, 
all the other allegations in the bill. 

At the hearing the following documentary evidence was intro- 
duced by the complainants: 

Lease, J. S. McGrew to Ating. (Exhibit A). 

Assignment of same to Kam On. (Exhibit D.) 

Assignment of partnership interest, Ho Hang to Kam On. 
(Exhibit G.) 

Mor.gage, Kam On to Ho Yeng. (Exhibit B.) 

Transfer of mortgage, Ho Yeng to complainants. (Exhibit E.) 

The following is a translation of the mortgage: “I, Kam 
Ona (ch.), of Kalawao, Ewa, Island of Oahu, bind over (or mort- 
gage) all my leased lands described in an instrument executed 
Dec. 4, 782, and also in an instrument executed Aug. 13. ’83, 
together with all the houses, pigs, chickens, ducks, horses, cattle 
and rice now prowing upon said leased lands; also all the leases 
and deeds (before) in possession of Ho Yeng by way of mort- 
gage as security that I pay him what I owe him, to wit: the 
sum of $1000, for the period of one year from Oct. 11, ’83, to 
Oct. 10, ’84, with interest one per cent. per month. And I bind 
myself to pay said principal of $1000, with the interest, $120, 
out of all the rice on said lands, that is, out of all the present 
rice crop now growing, which is under mortgage; also, that I 
deliver said rice to Ho Yeng till the end of the year above men- 
tioned without selling the same to anyone else until my debt to 
Ho Yeng shall have been paid. In case that I sell the rice to 
anyone else, Ho Yeng, his heirs and assigns, are hereby author- 
ized, according to law, to seize upon the rice wrongfully disposed 
of by me in contravention of the provisions of this instrument. 
Further, if at the end of the period of this mortgage deed, my 
debt shall not have been satisfied, said Ho Yeng is hereby 
authorized to dispose of the remaining terms of lease, as well as 
all other property enumerated in said instruments in satisfaction 
of my said debt to him. Provided, that if I truly pay the same 
in the specified time, this instrument shall be void and become 
of no effect.” 
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Ho Yeng, professing to act under the terms of this mortgage, 
advanced to the mortgagor from time to time until the 15th 
July, 1886, sums of money, and received and sold the crops of 
Tice grown on the mortgaged premises, and claimed that on the 
date of the transfer of the mortgage by him to the complainants 
the sum of $926.44 was due on account thereof. 

The defendant McGrew introduced in evidence a lease, dated 
the 24th March, 1885, whereby he demised to the defendant 
Kam On the premises comprised in the former lease for a term 
of six years from the 16th day of August, 1887, (the date of the 
expiration of such former lease). 

On this lease this deed is endorsed. “Know all men by these 
presents that the foregoing indenture of lease made by and 
between John S. McGrew of the one part and Kam On of the 
other part, and the term therein granted, is hereby canceled 
and made void for non-payment of rent, and possession is hereby 
restored to the lessor, without prejudice, however, against any 
collection by distress or otherwise of all rents now unpaid and 
owing from the within named Kam On to said John S. McGrew 
by virtue of and under the lease of and term in the same pre- 
mises granted to Ating, dated August 16, 1881, and by said 
Ating assigned to the said Kam On, and the last mentioned 
lease; and the terms thereby granted are for the same reasons 
and consideration hereby canceled and made void. In witness 
whereof the said parties have hereto set their hands and seals, 
this 12th day of July, A. D. 1886. 


“Kam On, [Seal]. 
“Jous S. McGrew, [Seal]. 
“ Acknowledged before W. A. Whiting, July 12, 1886.” 


The defendant McGrew claimed that by virtue of this last 
mentioned deed, he was entitled to the possession of the de- 
mised premises against the complainants, either as a purchaser 
for value, without notice of the mortgage, or as landlord having 
entered for a forfeiture by non-payment of rent. He also 
claimed that the complainants ought not, as against him, recover 
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any moneys advanced professedly under the mortgage, after 
the expiration of the one year mentioned therein, and that all 
moneys thereafter received by Ho Yeng from the sale of rice on 
account of Kam On should be in reduction of the mortgage 
debt. 

I am of opinion that the mortgage having been duly recorded, 
the defendant McGrew must be held to have had notice thereof. 

I am also of opinion that the so-called surrender of the 
12th day of July, 1886, is an assignment of the defendant Kam 
On’s equity of redemption in the lands comprised in the lease, 
and consequently that the defendant McGrew holds the same 
subject to the mortgage; and that the crop harvested since the 
commencement of this suit, and the subject of the interlocutory 
injunction granted herein, is also subject to the mortgage. 

I am also of opinion that the mortgage does not cover ad- 
vances made subsequent to the Ist day of October, 1884, but 
that the defendant McGrew is not entitled to have the amounts 
received by Ho Yeng subsequent to that date, from the sales of 
rice, applied in satisfaction of the mortgage debt. 

Being therefore of opinion that the defendant McGrew can- 
not be considered to be in possession under the alleged forfeiture 
for non-payment of rent, the question as to whether a sufficient 
tender of or offer to pay the amount alleged to be due, does not 
arise. 

I therefore find that the complainants are entitled to relief 
under their bill, and order and adjudge as follows: 

That an account be taken of what was due to Ho Yeng on 
account of principal and interest accrued by virtue of the suid 
mortgage, on the Ist day of October, 1884, and that the said 
defendant Kam On be decreed to pay the same to the com- 
plainants with interest thereon at the rate of nine per cent. per 
annum, up to the time of taking such account, and that the 
said Kam On do pay the amount found to be due within seven 
days from the date of the confirmation of the master’s report, 
and in default of such payment, the right or equity of redemp- 
tion of all parties in the premises comprised in said mortgage 
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be forever barred, and the said property, including the crop 
harvested, be sold at public auction, and the proceeds be applied 
in and towards satisfaction of the amount so found to be due, 
provided that if sufficient to pay the said amount be realized 
from the sale of the mortgaged property not comprised in the 
lease from the defendant McGrew, of the 16th August, 1881, to 
satisfy the said amount, the property comprised in the said 
lease, and the said crop, and the proceeds thercof, shall be dis- 
charged from the said mortgage and from all claims thereunder. 

I reserve further direction and costs: parties to be at liberty 
to apply as they may be advised. 


———ee 


OPINION OF THE COURT, BY JUDD, C.J. 


Having heard the arguments of counsel and examined the 
pleadings in the case, we are of opinion that the opinion of Mr. 
Justice Preston, rendered on the 18th January, 1887, appealed 
from, should be sustained, and we hereby adopt and affirm the 
same. 

In addition we wish to say that Ating, the original lessee of 
Dr. McGrew, having assigned the lease to Kam On, and Kam 
On having mortgaged the term to Ho Yeng, and Ho Yeng hav- 
ing assigned the mortgage debt and security to Hop Sing, (the 
plaintiff) the term is still outstanding, the lease not having ex- 
pired, and Hop Sing is entitled to have his mortgage foreclosed. 

The so-called ‘‘surrender” taken by Dr. McGrew from Kam 
On, on the 12th July, 1886, cannot be held to be a surrender of 
the leasehold, or a forfeiture of the lease for the non-payment of 
rent. 

Kam On had assigned the lease of 1881, by way of mortgage. 

His only remaining interest in it, therefore, was the equity of 
redemption. This was all, if anything, that passed to McGrew, 
by the instrument of July 12, 1886, for this was all Kam On 
had. 

The lessee’s interest in the lease was then held by Hop Sing. 
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There was no merger of the term with the freehold in McGrew, 
for there was an equity intervening—the mortgage held by Hop 
Sing. 

McGrew having taken possession, there is no rent accruing to 
him thereafter, for the lessor cannot have his land and rent for 
it as well. 

But as to any arrears of rent, prior to the taking possession 
by McGrew, this should be paid by the mortgagee, who, as the 
assignee of the lessze. would be liable for it. 

For if a mortgagee has had the lease assigned to him as a 
security merely, he is held to be seized of the legal estate, and 
is liable as assignee, whether in possession or not. Taylor’s 
Landlord and Tenant, Section 455, and cases cited. 

But as we understand the evidence, Dr. McGrew has taken 
notes from Kam On for the rent accruing prior to his taking 
possession. This would preclude him from claiming it from the 
mortgagee. 

Decree affirmed. 

Ashford & Ashford, for plaintiff. 

F. M. Hatch and P. Neumann, for defendant. 


DECISION OF THE COURT, oN MOTION For RE-HEARING, BY 
Jupp, C.J. 


While re-affirming the views of the Court as expressed in 
Kenway vs. Notley, 5 Hawn., 129, in regard to the right of parties 
to have a cuse re-heard, we have deemed it proper to make a 
few observations in regard to this case. The rule of law, as we 
understand it, is that the taking of notes for rent does not 
necessarily extinguish the claim or bar the remedy by distress, 
yet where the circumstances show that it was intended by the 
parties that the note should be taken as absolute payment of 
the rent, then the landlord’s only remedy is upon the note. 

Without discussing this question further, we think a modi- 
fication of the decree ordering that McGrew be paid his back 
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rent from the mortgagee, Hop Sing, would avail him nothing. 
For the payment of rent by the mortgagee would be for the 
purpose of keeping the security on the lease alive, and he would 
be authorized to charge it to the mortgage-debt and recover it of 
the assiguee of the mortgagor from the proceeds of the sale on 
the foreclosure. To avoid circuity of action, all the parties 
being before the Court, no rent therefore should be allowed 
McGrew, for the Court will not order Hop Sing to pay it merely 
to have McGrew pay it back to him. 

Mr. Hatch, for Dr. McGrew, further says: “Upon the point 
whether or not the waiver of the right to have demand made for 
rent, as contained in plaintiff’s lease, affects the question of for- 
feiture. Defendant asks to be heard on this point for the reason 
that the same has not been decided by the Court, though pre- 
sented and relied upen by counsel.” 

From the view taken by the Court of the document called a 
“surrender,” dated the 12th July, 1886, it was unnecessary to 
decide whether a demand for rent was essential to complete the 
forfeiture. We have considered the document as effecting not a 
forfeiture, but as being a purchase of the equity of redemption. 
We call attention to the fact that the answer does not set up a 
title by forfeiture, but merely alleges that defendant is rightfully 
in possession as against the plaintiff. 

The defendant’s counsel urge further: “The crop put in by 
McGrew, after taking possession in July, was harvested in 
December, 1886. The decree gives this to plaintiffs. If de- 
fendant McGrew is disallowed rent after he took possession, 
on the theory that he hae had the use and enjoyment of his 
land, how can the crop, the fruit of that possession, be given to 
plaintiffs? If, on the other hand, plaintiffs are to be allowed 
the crop, as if they made the advances and cultivated it, why 
should they not be held to pay rent? If the crop goes to 
the plaintiffs, the reference to the Master should cover the 
expenses of cultivation.” 

We would remark that the plaintiff (mortgagee) does not get 
the crop by virtue of making the advances, but he is to be 

10 
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allowed so much of it as will discharge his mortgage which 
created a lien upon the crop. 

The defendant, McGrew, being in possession under the lease, 
and not as landlord under a forfeiture, cultivated the land for 
the mutual benefit of the mortgagee and mortgagor in order to 
enhance the value of the mortgage security. Certainly if the 
crop was not kept in good condition, the value of the security 
and its ability to discharge the mortgage would diminish; and 
it was for the interest of the mortgagor that this should not take 
place, for if the crop did not pay the mortgage debt, the mort- 
gagor would have to make it good. 

Upon a review of the whole case, we see no reason to modify 
the decree. 


SAME CASE BEFORE THE 8AME JUSTICES. 
JuLty Term, 1887. 
On Exceptions TO Master’s REPORT. 


The Master having allowed, on taking the accounts, advances made 
after the expiration of one year: 

Held, that such allowance was contrary to the decree, and therefore 
erroneous. 


OPINION OF THE COURT, BY BICKERTON, J. 


This matter comes here on exceptions by defendants to 
Master’s report, as follows: 

“Said defendant excepts to the allowance of the amount of 
$2509.10 principal, as within the security of the mortgage, for 
the reason that the mortgage, as written, is security for the sum 
of one thousand dollars only, and does not cover advances to 
be made in the future beyond that amount. 

“Said defendant claims that the Master’s account of advances 
should stop at December 30, 1883, with $1000. That there 
should be deducted the credit cf $738.40 on December 29, 1883, 
and that the balance, $261.60, with interest, should be found to 
be the amount due under the mortgage.” 
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Having heard the arguments of counsel, and examined the 
Master’s report, the pleadings and proofs in the case, we are of 
opinion that the exceptions should be sustained. 

We are of opinion that the mortgage is security for the sum 
of one thousand dollars only, and does not cover advances to be 
made in the future beyond that amount. We therefore allow 
the sum of $1000, and interest $120, less the credit of December 
29, 1883, of $738.40, and interest $69.16, leaving a balance of 
$312.44, with interest at nine per cent. per annum from 10th 
October, 1884, which we find to be the amount due on the said 
mortgage. 

The Master’s report is modified accordingly. 

Ashford & Ashford, for plaintiff. 

F. M. Hatch, for defendant, McGrew. 


KALAEOKEKOI vs. KAHELE et al. 
APPEAL FROM Ruiina oF McCuLty, J., on PLEA IN BAR. 
JuLy Term, 1887. 
Jupp, C.J., McCuULLY, Preston and BICKERTON, JJ. 


A plea in bar, which makes a mere general reference to records of 
cases on which it is based, is faulty: there should be a specific 
reference to what is relied on in each case. 


There being an adjudication that an award to “A. for B.” was a 
grant to B., the plaintiff, claiming through A., is barred from 
recovery against the heirs or assigns of B. 

An adjudication in an action of ejectment against a different de- 
fendant for another parcel comprised within the same grant, bars 
this action, there being an identity of subject matter. 

A claim of adverse possession having been adjudicated adversely in a 
previous case, bars another claim through the same tenant. 

An award to A. for B. having been adjudicated to be merged in a 
Royal Patent to B, and heirs, an action based on the award is 
thereby barred. 

OPINION OF THE CouRT, BY McCuLty, J. 


This was an action of ejectment to which the defendant filed 
a plea in bar. 
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Plaintiff’s claim is based upon (1) a certain land commission 
award, and (2) by adverse possession and right of inheritance. 

The defendant’s plea in bar is as follows: 

“ And now come the defendants in the above entitled action, 
by Cecil Brown, their attorney, and say that the above named 
plaintiff ought not to have or maintain his aforesaid action, for 
that heretofore, to wit: at the October term of the Supreme 
Court, held in the year 1882, the said plaintiff, in a certain 
action against D. Kahanu, a judgment was rendered in favor of 
said -). Kahanu, and to which judgment reference is hereby 
specially made, and made a part of this plea. 

“ And defendants further show that plaintiff should not have 
or maintain his aforesaid action, for that heretofore, to wit: in 
a certain action, had in the Supreme Court in Equity, in an 
action between plaintiff and defendants, Kahele et al., judg- 
ment was rendered in favor of the defendants Kahele et al. on 
the eighth day of January, 1884, and to which judgment refer- 
ence is hereby specially made, and made a part of this plea; 
all of which matters complained of, in plaintiff’s complaint 
herein, being for the same cause of action as in said actions 
decided. 

“Wherefore, defendants pray for judgment, if said plaintiff 
ought to have or maintain his said action.” 

The general reference to the records, as made in the plea, is 
faulty. The plea should have set forth specifically what is 
relied on in each case, but the Court, with the records before 
them, will endeavor to apply what seems to be applicable. 

The first case referred to went before the Court in Banco upon 
exceptions. Upon the exception of the rulings of the Judge at 
nisi prius, “that the original royal patent produced conveys 
land described in Award 6245, No. 1, to Kalaeokekoi for Kala- 
kini, the owner of the land in question,” the Court held that the 
royal patent being to Kalaeokekoi for Kalakini, and the plaintift 
claiming through Kalaeokekoi, and not through Kalakini, 
cannot recover against the heirs or assigns of Kalakini. This 
adjudication directly bars the plaintiff in the case at bar, whose 
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claim is through Kalaeokekoi. The Court having also held that 
the equities as between an award and a royal patent could not 
be determined except in a Court of Equity. Counsel for the 
plaintiff contend here that this matter cannot be considered res 
judicata, because the action of ejectment vs. D. Kahanu was to 
recover a single piece out of several pieces awarded and 
patented, which piece is not claimed in this action, which 
is brought for others in that patent. If there were not an 
identity of subject matter, the rule of res judicata would 
not apply. But the circumstance that the premises granted 
by the patent comprised several detached lots cannot make 
it several titles or several things. A single grant of sundry 
pieces has no different character from the grant of a piece 
included in one circumference of survey lines. The Court 
also held that Keaka, through and succeeding whom the 
plaintiff claims a prescriptive title, having a prescriptive occu- 
pancy, had failed to show the beginning of a definite, adverse 
and hostile claim to any part of the premises in question, and 
this adjudicates in bar of again presenting a claim by the same 
so-called adverse possession. 

The second case relied on in the plea in bar, adjudicated, that 
the award to Kalaeokekoi for Kalakini was merged in the royal 
patent to Kalakini and her heirs; that the patent included the 
land in the award, and was a valid patent. This bars the action 
now based on the award. 

The plea in bar is hereby sustained. 

M. Thompson, for plaintiff. 

Cecil Brown, for defendants. 
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WENNER & CO. vs. THOMAS LINDSAY. 
APPEAL FROM DECISION oF BICKERTON, J. 
JuLty TERM, 1887. 


Jupp, C.J., McCuniy, Preston and BICKERTON, JJ. Fornan- 
DER, J., absent. 


AcTion OF REPLEVIN FOR A Diamonp Rina. 


One McL. came to plaintiff’s shop and told plaintiff that he had a 
customer for plaintiff, and could sell the ring in question for $300. 


Plaintiff gave the ring to McL. and told him to bring the plain- 
tiff $300. In a few days McL. called, said the ring was sold, 
and he would get the money in a few days; he said on several 
occasions that the money was ali right. He was to return the 
ring in a few days; had he brought the plaintiffs the $300, no in- 
quiry would have been made. 


The defendant, a watchmaker and jeweller, purchased the ring from 
McL. in good faith and exposed it for sale in his window. 


Held, that although a person intrusted simply with the possession of 
property, with no power to sell or pass title, cannot give title to 
the property even to a bona-fide purchaser for value: yet McL. 
had the right to sell the ring in question. 


Decision appealed from affirmed. 


OPINION OF THE COURT, BY PRESTON, J. 


This is an action of replevin for a diamond ring valued at 
$200, and was originally brought in the Police Court, Honolulu, 
when judgment was rendered for the defendant. 

The plaintiff appealed to a Justice of the Supreme Court, and 
the appeal was heard by Bickerton, J., who affirmed the decis- 
ion of the Court below, holding that “ McLaughlin had the right 
and the authority to dispose of and sell the ring in question.” 
The plaintiff appealed from this decision on the ground that 
such finding was erroneous and on other points involved in the 
findings of the said Justice. 
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It appears from the testimony of A. Wenner, one of the plain- 
tiffs, that one J. T. McLaughlin came to the plaintiff’s shop 
and told plaintiff that he had a customer for plaintiff, and could 
sell the ring in question for $300; that plaintiff gave the ring to 
McLaughlin and told him to bring $300. In a few days Mc- 
Laughlin came and said the ring was sold and he would get the 
money in a few days; he called several times and said the money 
was all right. McLaughlin was to return the ring in a few days; 
had he brought plaintiff the $300, he, the plaintiff, would not 
have made any inquiry about it. 

The defendant, who is a watchmaker and jeweller in Honolulu, 
purchased the ring from McLaughlin in good faith, and exposed 
it for sale in his window, where it was seen and demanded by 
plaintiff. 

At the hearing before us it was contended that McLaughlin 
was merely a bailee of the ring for the plaintiff and had no 
power to dispose of it to the defendant, or that at most he was a 
special agent for the plaintiff to sell the ring at a certain price; 
and that the defendant was bound to ascertain the terms of the 
agency or take the risk of having the sale avoided by the plaintiff; 
that the mere possession of the ring, and sale thereof, gave no 
title to the defendant as against the true owner. 

We are of opinion that although a person intrusted simply 
with the possession of personal property, with no power to sell 
or pass title, cannot give title to the property even to a bona-fide 
purchaser for value: yet we agree with the learned Judge, who 
heard the case on appeal, that McLaughlin had the right and 
authority to sell the ring in question, and therefore confirm hig 
decision. 

The appeal is dismissed with costs. 

W. A. Kinney, for plaintiff. 

Ashford & Ashford, for defendant. 
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G. W. MACFARLANE & CO. vs. THE BARK “CERASTES.” 


APPEAL FROM Decision oF Jupp, C.J., SITTING AS A COURT OF 
ADMIRALTY. 


Juty Term, 1887. 


Jupp, C.J., McCunty, Preston and BICKERTON, JJ. Fornan- 
DER, J., absent. 


Certain iron was shipped on board the Cerastes at Liverpool con- 
signed to the libellants. The bill of lading contained an exception 
“not accountable for * * * rust, except from improper stowage.” 
Some of the iron was damaged by rust, and the Chief Justice 
found that it was caused by improper stowage, and assessed the 
damages at twenty-five per cent. of the value, amounting to 
$571.25. 


Held, on appeal, that there was evidence to support the finding as to 
the improper stowage, but that the damages should be reduced to 
ten per cent. 


The appellants having obtained a substantia] reduction of the 
damages, were awarded the costs of appeal. 


OPINION OF THE COURT, BY PRESTON, J. 


This is a suit to recover the sum of $514.18 for damages 
alleged to have been sustained by the libellants, who are the 
owners of certain iron shipped on board the German bark 
Cerastes, at Liverpool, for Honolulu, in consequence of such 
iron having become rusted on the voyage from alleged improper 
stowage. 

The bill of lading is in the usual form, and contains this 
exception: “not accountable for * * * rust, except from im- 
proper stowage.” 

From the evidence, it appears that about two-thirds of the 
iron was damaged by rust, and was depreciated in value to the 
extent of ten per cent., as testified by Mr. Kennedy, of the Hono- 
lulu Iron Works, and to the extent of three-eighths of a cent per 
pound, as testified to by other witnesses for the libellants. 
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There was also evidence on the part of the libellants tending 
to show that the rust was caused by the improper stowage of 
coal (part of the cargo). 

The Chief Justice gave a judgment in favor of the libellants, 
and assessed the damages at twenty-five per cent. upon the 
value of two-thirds of the iron. 

The total value of the iron was $3,427.28, and the damages so 
assessed amount to $571.25, being more than the libellants 
claimed. 

The master of the vessel, acting for the owners, appealed. 

The libellants filed a remission of damages beyond $541.18. 


By THE Court. 


We are of opinion that there was evidence to support the 
finding of the Chief Justice—that the injury by rust to the iron 
was caused by improper stowage. But we think the amount 
awarded as damages was, on the evidence, excessive. 

We adopt the estimate of the libellants’ witness, Mr. Kennedy, 
of ten per cent., and order the amount awarded to be reduced 
accordingly to the sum of two hundred and twenty-eight dollars 
and fifty cents, for which sum the hbeilants may take judgment. 

The appellants, having obtained a substantial reduction of 
the judgment on the appeal, are entitled to the costs thereof, 
which are ordered to be paid by the libellants. 

F. M. Hatch, for libellants. 

Paul Neumann, for the vessel. 
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CHARLES MICHIELS vs. THE HARTFORD FIRE IN- 
SURANCE COMPANY. 


Exceptions to RuLines or McCutty, J. 


Juty Term, 1887. 


Jupp, C.J., McCuity, Preston and Bickerton, JJ. FORNAN- 
DER, J., absent. 


When the Justice at the trial of a cause allows amendments to the 
pleadings, the same being within his discretion, such discretion 
will not be reviewed on exceptions. 


The plaintiff effected an insurance against fire, with the defendant 
Company, on his stock in trade. The policy contained the follow- 
ing condition: ‘Or if any change takes place in the title or 
possession of the property, whether by sale, transfer, conveyance, 
legal process or judicial decree,” the policy should be void. 


On the second of August, 1886, the plaintiff executed an absolute bill 
of sale of the property covered by the insurance, to W. On the 
4th August the property was destroyed by fire. 


The Presiding Justice nonsuited the plaintiff on the ground that 
the execution of the bill of sale changed the title to the goods 
within the meaning of the policy. 


Held that such nonsuit was right. 


OPINION OF THE COURT, BY PRESTON, J. 


This case comes before us on a bill of exceptions by the 
plaintiff to the rulings of McCully, Judge, at the trial of the 
action at the last April term, whereby he allowed the defendant 
to amend the answer upon terms and directed a nonsuit on the 
motion of defendant’s counsel at the conclusion of the plaintiff's 
case. 

The amendments allowed by the learned Judge were within 
his discretion, and cannot be considered here. 

The bill of exceptions in this respect is therefore overruled. 
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The action is brought to recover the sum of $2,500, upon a 
Fire Policy assuring that amount upon certain stock in trade of 
the plaintiff’s upon his store and premises on Fort street, 
Honolulu. ; 

The policy is dated the 17th day of August, 1885, and contains 
the following stipulation: “Or if any change takes place in the 
title or possession of the property, whether by sale, transfer, 
conveyance, legal process, judicial decree, * * * or, if the assured 
ig not the sole, absolute and unconditional owner of the property 
insured, * * * then, and in every such case, this policy shall be 
void.” 

“This policy is made and accepted on the above express 
conditions.” 

On the fourth day of August, 1886, during the currency of the 
policy, the property covered by it was destroyed by fire. 

There were insurances in three other offices, in like amount, 
and the several companies refused payment. 

At the trial, the plaintiff was called as a witness on his own 
behalf, and on cross-examination was shown a paper, (herein- 
after set out) and stated: “I remember giving Mr. Neumann a 
guarantee for my bonds, to assure people who had been 
guarantee for me; that is my signature; did not read paper; 
signed it at Mr. Neumann’s request; knew it was only a 
guarantee to be given to Mr. Davis and Mr. Bowler; did not 
know it sold absolutely store and goods; I gave it to Mr. 
Neumann, not to Whiting; I gave it as a guarantee merely.” 

Mr. Whiting testified that the bill of sale was made at the 
instance of Mr. Neumann to secure his (Whiting’s) client, 
Bowler (who was on Michiel’s bond and also on his Chinese 
clerk’s bond, on a charge of having opium in possession), and 
was delivered to him to hold until after the cases were decided ; 
that he paid no consideration for it, took no possession, and 
that he held the paper merely as security for Bowler and bonds- 
men, and that it was not to be used or put into effect unless 
Michiels made default, and that there was no intention to 
transfer the property. 


156 JULY TERM, 1887. 


The plaintiff having introduced other testimony as to value, 
ete., rested his case. 

Counsel for defendant thereupon moved for a nonsuit, because 
of the execution of said bill of sale, on.the ground that it was a 
violation of the terms of the policy, and the Court allowed the 
motion, and ordered the plaintiff to be nonsuited. 

To which order the plaintiff excepted. 

The following is a copy of the bill of sale: “Know all men 
by these presents, that I, Charles Michiels, of Honolulu, Island 
of Oahu, for and in consideration of the sum of one dollar, to 
me in hand paid, the receipt whereof is hereby acknowledged, 
and for other good and valuable considerations, me thereto 
moving, from W. A. Whiting, of the same place, have bar- 
gained and sold, and by these presents do grant and convey 
unto the said W. A. Whiting, his executors, administrators and 
assigns, all the merchandise, fixtures, goodwill and outstanding 
accounts due, belonging to, and part of my business in Honolulu, 
carried on on Fort street, near Merchant street, known as the 
‘Louvre of Brussels.’ To have and to hold, unto the said W. 
A. Whiting, his executors, administrators and assigns forever. 
And in consideration of the premises, I hereby covenant with 
and unto the vendee, that I will warrant and defend the sale 
hereby made, against any and all persons lawfully claiming, or 
to claim the chattels hereby sold. In witness whereof I have 
hereunto set my hand and seal, the second day of August, A. D., 
1886. 

Cuas. Micutezs.”” (L. 8.] 

On the argument before us it was strenuously contended on 
behalf of the plaintiff, that no change in the title or property 
passed or was effected by the bill of sale, and that it was only a 
mortgage or security to the plaintiff's bondsmen, and that it 
was not the intention of the parties that any change of title 
should be effected. 

It appears to us that we have nothing to do with the intention 
of the parties, we must consider only what is the effect of the 
document upon its face, and it appears to us that it cannot be 
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seriously contended that a change in the title to the property 
assured did not take place on the execution of this document. 

In Adams ve. Rockingham Ins. Co., 29 Me., 292, it was held 
that an alienation had occurred when the insured, by an 
absolute deed, had conveyed the property, although he received 
from his grantee an unsealed agreement to reconvey upon 
payment of a specific sum. 

In Edmonds vs. Ins. Co., 1 Allen 311, it was held that a mort- 
gage was an alteration in the ownership, though not an aliena- 
tion of the property, and so vitiated a policy providing against 
alteration or change in the title. 

Many cases were cited by counsel for defendant, among others : 
Springfield Ins. Co. vs. Allen, 43 New York, 394; Diz vs. Ins. 
Co., 22 TIL, 273; Treadway vs. Ins. Co., 29 Conn., 79; Pennock 
vs. McCormick, 120 Mass., 275; Barnes vs. Union Fire Ins. Co., 51 
Me., 110; Western Mass. Ins. Co. vs. Riker. 10 Mich., 279, in which 
case it was held that where one of the conditions of a policy 
was, that in case of any sale, transfer or change of title in the 
property insured, such insurance should be void, the policy was 
avoided by a conveyance which was absolute in form, though 
given as security for a debt merely. 

We see no reason to differ from the foregoing authorities, and 
numerous others which may be found in the various reports, 
and therefore hold that the document in question in this case 
did change the title in the property assured in such a manner 
as to work a complete bar to this action, and that the learned 
Judge who presided at the trial might well, had he been so 
requested, have directed a verdict to be rendered for the 
defendants. 

For these reasons we think the nonsuit was rightly ordered, 
and we overrule the exceptions with costs. 

Neumann, Whiting and Creighton, for plaintiff. 

Dole and Hatch, for defendant. 
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WILLIAM MATSON vs. C. Y. AIONA. 
EXCEPTIONS FROM THIRD JUDICIAL CIRCUIT. 
JuLy TERM, 1887. 


Jupp, C.J., McCutty, Preston and Bickerton, JJ. Fornan- 
DER, J., absent. 


The parties entered into the following contract: 

“ San Francisco, November 10th, 1886. 

“I hereby agree to take from this port for Hil», for the term of one 
“ year from date, on each and every trip of the vessel on which I 
“am Captain, forty (40) hogs for you, the price to be nine (9) 
“ cents per pound on foot, delivered at Hilo, net cash. 

W. MATSON. 
Accepted. C. Y. Arona.” 

On the 16th February, 1887, the “Selina,” with the plaintiff as 
Captain, arrived in Hilo Bay, where she was wrecked. Her load 
of hogs (110 in number) was transferred to a lighter and safely 
landed. Forty hogs were tendered to the defendant, who refused 
to accept them, alleging that there were too many sows, and that 
it was agreed at the time the contract was made that sows were 
not to be brought, and that the weights were to be from 150 to 
200 Ibs. 

Held, affirming the judgment of the Court below: 


That the word ‘‘ hog” means swine of either sex, and there being no 
ambiguity in the contract, parol testimony could not be admitted 
to enlarge it. 

This case was heard by the Chief Justice and Circuit Judge 
Lyman, at the last May Term of Circuit Court of the Third 
Judicial Circuit, the jury being waived. 

The following is the decision of the Court, which contains a 
statement of the case and the facts found : 

“This is an action to recover the contract price of certain 
hogs. In the latter part of 1886, the plaintiff, in pursuance of 
certain conversations had between him and the defendant, sent 
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from San Francisco to his agent, W. E. Scott, a contract in 
writing, which he had signed, to be executed by the defendant. 
The contract is as follows : 
‘San Francisco, Nov. 10th, 1886. 
‘I hereby agree to take from this port to Hilo, for the term of 
one year from date, on each and every trip of the vessel on 
which I am captain, forty (40) hogs for you, the price to be nine 
(9) cents per pound on foot delivered at Hilo, net cash. 
‘ (Sig.) Wm. MATSON. 
‘ Accepted. t (Sig.) C. Y. Arona.’ 


“Mr. Scott took it to the defendant, to whom he read and ex- 
plained it, and defendant accordingly signed it. The plaintiff 
came along in his vessel (the Selina) a few weeks later, and 
delivered the defendant fifty hogs at 84 cents a pound, which 
defendant paid for. The defendant claims that as this was a 
deviation from the contract price of nine cents, it must be con- 
strued as a rescission of the contract. A rescission must be 
mutual. Captain Matson says be distinctly told defendant that 
though he abated one-half a cent a pound on this lot, as he had 
bought them cheap in San Francisco, and had sailed before he 
had Jearned that Aiona had signed the contract, it was not to 
be considered as annulling the contract. On the 16th of 
February the Selina, with Matson as captain, came along again, 
and was wrecked on the coast in the bay of Hilo. Her load of 
hogs (some 110 in number) was transferred to a lighter by their 
being towed through the sea singly by a line fastened to the 
hind leg. They were then taken across the bay and landed 
safely at Waiakea dock and placed in a warehouse, where they 
were cared for by Mr. C. Hitchcock at Captain Matson’s request. 
The defendant was informed by Captain Matson that his hogs 
had come, and he was requested to take delivery of them. On 
defendant expressing a fear that the swallowing of sea water 
would likely make the hogs sick and die, Captain Matson 
agreed that they should be allowed to remain there a week 
to await the results. A week elapsed, and none of the hogs 
dying, plaintiff again requested defendant to take his hogs. 
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On his neglecting to do so, plaintiff sold and delivered to 
Quong On Kee some seventy of them, and kept the remainder 
and again tendered them to defendant, who said there were 
too many sows among them, and that they averaged too 
much weight—that he wished hogs weighing from 130 to 
150 pounds. After repeated efforts to find defendant, who left 
for Hamakua pending these transactions, plaintiff’s attorney, 
Mr. D. H. Hitchcock, sold the hogs at public auction after four 
days’ advertisement. They realized four cents a pound, and 
this action is brought to recover the difference between the 
amount thus realized and the contract price. We think that 
defendant has shown no sufficient reason why he should not be 
held to fulfillment of his contract. 

“On well settled rules of law, we decline to admit parol testi- 
mony to enlarge the contract, and show that these particulars 
were agreed upon by the plaintiff. They are not in the written 
contract. It was explained to him, and he signed it with full 
knowledge of its contents. The contract contains no particulars 
as to the sex of the hogs, nor what their average weight should 
be. The hogs were shown in evidence to be in good order and 
condition, and were a merchantable article. The possibility 
that they were injured by taking in salt water while being 
hauled from the wreck to the lighter was contemplated by the 
parties, and the results show that they were not injured. It is 
contended tnat the majority of these swine were ‘sows,’ and 
that this contract called for ‘hogs,’ which do not mean or in- 
clude ‘sows.’ We cannot agree with this contention. The 
word ‘hog’ means swine of either sex when used in describing 
this animal as the subject of contract of sale; and no dis- 
tinction of sex is made, as the evidence shows, in buying or 
selling them. If sows were deemed objectionable by defendant, 
he could have provided for delivery of males alone in his con- 
tract. But he has not done so, and he has shown nothing to 
exempt him from his obligation to pay for the hogs according 
to the terms of the contract. The hoge weighed 8360 pounds at 
9 cents, which amounts to $752.40, to which must be added $50 


MATSON vs. AIONA. 161 


expense of keeping them until the sale. From this deduct 
$320.21 net proceeds of the auction sale, and there remains 
$482.19, for which judgment must be rendered for the plaintiff.” 

The plaintiff having put in evidence the contract between the 
parties, the defendant offered evidence tending to further ex- 
plain the same by showing the circumstances under which the 
contract was entered into, and the understanding of the parties 
thereto as to the kind, quality and size of the hogs which should 
be delivered to defendant thereunder, and thus to fix an in- 
terpretation upon the contract. The Court excluded such 
evidence, which was duly excepted to. 


By tHE Court. 


We think there is no ambiguity in the contract, as claimed 
by counsel for defendant. The ruling of the Court was in 
accordance with the well settled principle of law. This ex- 
ception is therefore overruled. 

There is a further exception that the judgment of the Court 
upon the facts ie contrary to the law and the evidence. Upon a 
review of the case, we find that there was ample evidence to 
sustain the findings. 

Exceptions overruled. 

W. A. Kinney and D. H. Hitchcock, for plaintiffs. 

Ashford & Ashford, for defendant. 

11 
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In the matter of the application of A. C. SMITH on behalf of 
TAM FOOK for a Writ of Habeas Corpus. 


APPEAL FROM BICKERTON, J. 
OCTOBER TERM, 1887. 


Jupp, C.J., McCuLLY, Preston and Bickerton, JJ. Fornan- 
DER, J., absent. 


Where a mittimus does not state that the sentence is to take effect at 
the expiration of a previous sentence, the sentences are concurrent, 
and where the sentence is in the words of a statute, "to be 
imprisoned for one year or to pay a fine of one hundred dollars,” 
the judgment is erroneous. 


Costs chargeable to defendants on conviction are the statutory costs 
only; therefore, where the defendant was ordered to pay costs and 
expenses, such order was illegal, and (reversing decision of Bicker- 
ton, J.) held, that the prisoner must be discharged, he having com- 
pleted the longest legal sentence mentioned in the mittimuses. 


OPINION OF THE COURT, BY PRESTON, J. 


On the 24th of August last, Mr. Justice Bickerton issued a 
writ of habeas corpus ad subjiciendum in this case. 

The Marshal on the return day brought the prisoner into 
Court and filed a return to the effect that the prisoner was 
lawfully detained in custody by virtue of six several mittimuses, 
copies of which were annexed to the petition. 

These mittimuses are dated as follows: 

1. 28th May, 1883, one year, fine $58.80 and $3 costs. 

2. Same date, 3 months or fine of $10 and $28 costs. 

3. Same date, 30 days or $50 fine and $3 costs. 

4. 12th July, 1883, one year or $100 fine and $30.50 costs 
and expenses, to commence at expiration of former sentence. 

5. 7th August, 1883, two years, fine $10 and $7.50 costs. 

6. 11th September, 1883, one year or $100 fine and $58 costa 
and expenses, to commence at expiration of former sentence. 
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Convictions 1, 2 and 3 were by the District Judge of Kawai- 
hau, Kauai; convictions 4 and 6 by the District Judge of 
Nawiliwili; and conviction 5 by the Circuit Court. 

On the argument it was contended that the several sentences 
had expired by effluxion of time, but the learned Judge, on a 
computation of the several sentences, found that such was not 
the case and remanded the prisover. 

From this decision the petitioner appealed, and the appeal 
was heard at this present term. 

Mr. A. C. Smith, in support of the appeal, argued that 

“ Where the return shows a detainer on process, the existence 
and validity of the process are the only facts upon which issue 
can be taken.” Hurd on Hab. Corp., p. 326, Sec. 332. 

“ But though the process be legal on the face, and therefore a 
justification to the officer in an action for false imprisonment, 
the Court would nevertheless discharge the prisoner on habeas 
corpus, if it appeared that the process was void, and that upon 
the ground that the imprisonment was illegal.” Zb., p. 341, 
Sec. 344. 

“It was held by the Courts that where the conviction was 
prima facie bad, as it appeared on the face of the warrant of 
commitment, it was for those who asserted it to be in different 
form, to bring it before the Court.” Church on Hab. Corp., 
Sec. 145. 

But the return in this case refers only to the mittimuses, and 
they are the only record we have of the proceedings. 

“Tf the record does not show upon its face the facts necessary 
to give the Court jurisdiction, they will be presumed not to have 
existed.” Hurd on Hab. Corp., p. 367, first paragraph. 

“In the case of special authorities given by statute to justices 
or others acting out of the course of the common law, the 
instrument by which they act, whether warrants to arrest, 
commitments, or orders, or convictions, or inquisitions, ought, 
according to the course of the decisions, to show their authority 
on the face of them by direct averment or reasonable intend- 
ment.” Tb., p. 388, Sec. 393. 
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Speaking of commitments from inferior Courts, the same 
author (Sec. 411) says: “And if it show a conviction with 
conditions annexed, not authorized by law and indivisible, it 
cannot be sustained.” Citing Rex vs. Barnes, 2 Str. 917. 

In the case of Francisco P. dos Santos (Habeas Corpus) tried 
before Mr. Justice Preston, the prisoner was discharged on the 
ground that there was no such offence known to law as “hoeha 
me ka mea make,” that being the offence named in the mittimus. 

The case of Manuel de Souza was an almost identical case. 

I sabmit there is no such an offence known to the law as 
“mahuka mai ka hale paahao aku,” (escaping from jail.) This 
is the only description of the offence in the mittimus of July 
12th, and Sept. 5th, 1883. In the mittimuses of May 28th, 1883, 
the charge is: “Mahuka mai ka hale paahao, oia hei hooke 
hookapae ana i ka hooponopono ma ke kanawai,” (escaping 
from jail, that is to say, obstructing and perverting justice.) It 
nowhere appears in either of these mittimuses from what jail or 
where these escapes were made, or at what time; nor that the 
prisoner was lawfully detained or imprisoned at the time of his 
escape. 

“A warrant of commitment stated that ‘H. B., in a certain 
affidavit made and sworn to by him, before C. C., a competent 
authority by law to administer the same, did * * * * commit 
willful and corrupt perjury.’ This was held bad, because it did 
not state that the perjury was committed in the course of a 
judicial proceeding.” Church on Hab. Corp., p. 361, Sec. 281, 
citing Reg. vs. Bartlett, 7 Jur. 649, S. C., 12 L. J., N. S., M. C., 127. 

So far as is shown by these mittimuses, it does not appear that 
the place escaped from was even a legal place of confinement ; 
or that the escape was not made before the prisoner was under 
legal arrest or sentence. 

The Marshal has relied upon these mittimuses alone, when he 
might have pleaded the judgment and record, and he is there- 
fore bound by them. 

The mittimus of July 12th, 1883, dates his sentence from the 
expiration of the former sentence (mahope iho o ka pau ana o ka 
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hoopai mua) while he is under three different sentences, viz: 
larceny, violation of postal laws, and escape. 

By one of the mittimuses of May 28th, 1883, the prisoner is 
sentenced for “ Kue i ka oihana Leta,” (violation of the Postal 
Department.) There is no such offence known to the law. 

In one of the three mittimuses dated May 28th, 1883, the 
prisoner is sentenced to one year’s imprisonment at hard labor 
and to pay a fine of $58 and $3 costs on a charge of “aihue bila 
dala pepa,” (larceny of a paper money bill.) The objection to 
this mittimus is that there is no statute describing such an 
offence; that larceny is of degrees, governed by the circunr 
stances under which it is committed, and the amount stolen, 
without reference to the thing taken. We have no means of 
ascertaining the degree by any such description, and therefore 
nothing from which the jurisdiction of the magistrate can be 
shown or inferred. It is not even stated when or where the 
larceny was committed. 

“The mittimus of July 12th, 1883, taxes costs at $30.50, setting 
forth that said amount includes not only costs of Court, but 
other expenditures, (“ Ke hui me na lilo e ae.”) 

The mittimus of September 11th, 1883, charges costs at $58 
and includes other expenditures in the same. 

Costs chargeable to prisoners on conviction are only statutory ; 
and it is submitted that anything in excess of these are illegal. 

Neither of the three mittimuses dated May 28th, 1883, show 
that the sentences therein are to begin at the expiration of any 
former sentence, and therefore the presumption must be that 
they run concurrently, and must all end at the termination of 
the longest among them that may be considered a legal sentence, 
if either of them are such. 

In the mittimus of August 7th, 1883, it is not provided that 
it should begin at the expiration of any former sentence, and 
therefore it should run only according to its terms. 

It nowhere appears in any of the mittimuses signed by the 
District Justice that any of the offences named therein were 
committed in the district to which his jurisdiction was limited. 
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By THE Court. 


Upon considering the argument made on behalf of the 
appellant and upon examination of the several mittimuses, we 
are satisfied the appeal must be allowed for the reasons 
advanced. 

We notice that some of the sentences follow exactly the words 
of the statute and are in the alternative, i. e. to be imprisoned 
for one year or pay a fine of one hundred dollars. This alone 
would be sufficient to entitle the prisoner to his discharge. 

If it is intended that sentences should be cumulative, it 
should be go stated, otherwise they are concurrent and must be 
so considered by the gaolers. 

The prisoner is entitled to be discharged and it is so ordered. 

A. C. Smith, for the prisoner. 


THE KING vs. AKANA. 
On APPEAL. 
OCTOBER TERM, 1887. 


JUDD, oe McCully, Preston and BICKERTON, JJ. Fornan- 
DER, J., absent. 


Upon a charge of selling intoxicating liquors without a license to M. 
and L. the evidence showed two sales—one to M. and one to L. 


Held, the conviction was right. 


OPINION OF THE CouRT, BY Jupp, C.J. 


This is an appeal from the District Court of Ewa, Oahu, on a 
point of law. It appears by the points sent up that the de- 
fendant was charged with the offense of selling intoxicating 
liquors without a license to Mikalemi and Lapela on the 15th 
of July, for the price of two dollars. 

The charge actually made, as appears by the transcript in 
the Hawaiian language, was of selling rum (rum here being 
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used as the generic term for spirituous liquor) to Mikalemi and 
Lapela on the 15th July, 1887, at Waikele, Ewa, contrary to 
law. 

The postion is taken by defendant’s counsel that the charge 
alleged a joint sale to Mikalemi and Lapela, and the evidence 
disclosed two separate sales—one solely to Mikalemi, and 
another solely to Lapela, on the same day; and that the de- 
fendant is entitled to his discharge, because there is no evidence 
of a joint sale. 

We are of opinion that this position is untenable. The charge 
as made in the Hawaiian language, as certified up by the 
magistrate, does not necessarily imply that the sale was made 
to the two men jointly. 

We held In Re Pitpiilani, ante, page 95, (following Rex vs. Gil- 
lingham, 2 Hawn., 751), that it is not necessary to specify in a 
charge the names of the persons to whom the liquor is alleged 
to have been sold, though, on objection by the defendant in the 
Court below, the charge could be made more specific. 

But if one sale was alleged to have been made to the two men 
together, i.e., jointly, it would be supported by proof of a sale to 
one of them. The essence of the offense is a sale without license, 
and whether the liquor was sold to one or to two, or to any number 
of persons, is. of no importance, provided the fact of sale was 
established. Certainly, if only one sale was charged against the 
defendant, he cannot complain that he was convicted on the 
charge of one sale on the proof of two distinct sales. 

The appeal is dismissed. 

A. P. Peterson, for Crown. 

Smith and Kinney, for defendant. 
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MAKALEI et al. vs. D. HIMENI. 


APPEAL FROM DECISION OF PRESTON, J., ON QUESTION OF A 
REHEARING. 


OCTOBER TERM, 1887. 


Jupp, C.J., McCutty, Preston anp BICKERTON, JJ. 


Whether a Justice will re-open a case for a new hearing after his 
final decree made and not appealed from, is a matter of judicial 
discretion from which appeal does not lie. 

New counsel taking up a case must take it where they find it. 


The appeal refused. 


OPINION OF THE CourT, BY McCuLty, J. 


In this case the defendant, by M. Thompson, his counsel, 
claims an appeal to this Court, on “the 13th of September, 1887, 
from the decision of Mr. Justice Preston, of the 5th day of 
September, dismissing the defendant’s application to reconsider 
this case and remand certain accounts to the master, and also 
appeals from the master’s report and from the decree of the 
said Justice of July 7th, 1887.” 

We find by the record that the decree of July 7th, approving 
the master’s report and making final disposition of the matters 
in controversy, was made after hearing on the master’s report, at 
which the counsel for the defendant at that time, Mr. Poepoe, 
attended. He made no objection to the confirmation of the 
report. 

On the 16th of July, Mr. Thompson, who had not been of 
counsel in the case, filed a notice of appeal as defendant’s 
attorney. If this appeal had been perfected, the case would 
have been before the Court in banco, but on the 26th of July 
Mr. Thompson filed a withdrawal of the appeal. Thus the time 
for appeal having passed, the case stood upon the decree, with- 
out appeal from the judgment of July 7th, and was a finality, 
according to ordinary procedure. 
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It may be stated here that on the 28th of Juiy Mr. Thomp- 
son had procured an order of Court entering him as counsel, 
upon a showing that Mr. Poepoe had been paid his fees and 
withdrawn. 

On the fifth of August Mr. Thompson filed an application 
that Mr. Justice Preston would re-open the case and grant a 
re-hearing. The Justice after a hearing on the motion gave a 
decision, fully discussing the matters on which a re-hearing was 
asked, and denying the motion. 

This is what is appealed from. The Justice had the power, 
on being shown that his proceedings had been erroneous, to 
re-open the case. It would be a matter lying within his discre- 
tion to grant such a motion, likewise to refuse it. 

The defendant bases his right to appeal on the language of 
Sec. 859, Compiled Laws, p. 244, “ An appeal may be taken to 
the full Court in banco from any decision, judgment or order 
made by any Justice of the Supreme Court at Chambers.” At 
the close of the Section it is provided that “nothing in this 
Section contained shall be construed to permit an appeal to be 
taken from any order by any Justice allowing any warrant, 
attachment, writ or other process; or for the taxation of costa or 
any other order of a like nature.” 

In Onomea Sugar Co. vs. Austin, 5 Hawn., 604, the Court con- 
sidered the force of this Section, and refused appeal from an 
order finding a party in contempt, on the ground that it was of 
a discretionary character, holding that orders entrusted to the 
discretion of a Justice are not appealable. 

Whether a Justice will re-open a case for a new hearing after 
his final decree made and not appealed from, is clearly a matter 
of discretion, and comes within the principle of the case cited. 

The effect of holding that refusal of a motion to re-hear is 
appealable, would be to nullify the statutes and rules of Court 
which limit the time for taking appeal to ten days after decree. 
It would only be necessary at any time to move for a rehearing, 
and to appeal from the denial of this, bringing up the whole 
matter before the Court in banco, or if the course should be to 
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send it back to the justice for a rehearing, then to appeal from 
his second judgment within the ten days, and so come before 
this Court on the merits. 

We make the obvious remark that new counsel taking up a 
case must take it where they find it. 

This appeal cannot be entertained. 

Smith and Kinney, for plaintiffs. 

M. Thompson, for defendant. 


SOL. EPHRAIM vs. BARK “FOREST QUEEN.” 
In ADMIRALTY. ON APPEAL FROM CHIEF Justice JUDD, 
OctoBER TERM, 1887. 


Jupp, C.J., McCutty, Preston and Bickerton, JJ, FORNAN- 
DER, J., absent. 


Three hundred and ninety-nine hogs were shipped from San Fran- 
cisco to Honolulu, on a bill of lading which contained the special 
contract, “Freight payable dead or alive. On deck at owners 
risk.” Forty-two hogs died on the passage from excessive heat, 
owing to want of a due supply of air. 


Held, that a common carrier cannot stipulate for exemption from 
responsibility when such exemption is not just and reasonable. 
That in the transportation of live freight the carrier, in the absence 


of negligence, is relieved from responsibility from such injuries 
as occur in consequence of the vitality of the freight. 

Held, on the evidence, that the care of the hogs on the passage was 
left to men employed by the shipper; that the duty of providing 
for greater supplies of fresh air as the vessel came into warm 
weather devolved upon them, and not upon the carrier; and that 
as no negligence was shown on the part of the carrier, it is not 
responsible for the loss of the hogs. 


OPINION OF THE COURT. 


Without writing an opinion at length argumentatively and 
with reference to authorities, in view of the full opinion of the 
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Chief Justice, and after thoroughly examining the evidence 
taken in the above case and hearing arguments of counsel, we 
adopt the opinion of the Chief Justice, from whose judgment 
this appeal is made, as the opinion of the Court, hereby affirm- 
ing the same for the reasons stated in his opinion. 

P. Neumann, for libellant. 

F. M. Hatch, for respondent. 


Opinion or Jupp, C.J., APPEALED FROM. 


This is a libel to recover of the owners of the American bark 
Forest Queen the sum of six hundred and thirty-two dollars, 
the value of forty-two hogs alleged to have died on a voyage 
from San Francisco to Honolulu, by reason of the carelessness 
and negligence of the persons in charge of the said vessel in 
“stowing them,” and in “keeping them stowed during the 
voyage.” 

The bill of lading was signed in San Francisco, California, on 
the 6th of November, 1886, by the agents of the vessel. 

It shows that three hundred and ninety-nine hogs (alive) 
were shipped in good order and condition in the bark Forest 
Queen, Winding, master, by the San Francisco Packing and 
Provision Company, to Sol. Ephraim or his assigns. The bill 
of lading is in the ordinary form, but has this stipulation written 
across its face: “Freight payable dead or alive—on deck at 
owners’ risk,” which was accepted by the consignor. 

It is the law in England by statute, and in the United States 
by repeated decisions of the highest Courts, that the carrier 
cannot stipulate for exemption from responsibility when such 
exemption is not just and reasonable; and in the United States 
Supreme Court it is held that an exemption from responsibility 
for the negligence of the carrier and his servants is not just and 
reasonable. 2 Waite’s Actions and Def., p. 45, et seg.; R. R. Co. 
vs. Lockwood, 17 Wall, 357. 

This law is not disputed, and I do not hesitate to adopt it in 
this case, so far as it is applicable. 
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“But the general rules which make the common carrier 
responsible for the safe carriage and delivery of property in- 
trusted to his care, unless he is prevented by the act of God, or 
of the public enemy, is not applied in its full extent to the car- 
riage of live freight. In the transportation of such freight, in 
the absence of negligence, the carrier is relieved from responsi- 
bility for such injuries as occur in consequence of the vitality 
of the freight. 

“This qualification of the general rule is in principle only an 
application to live freight of the familiar rule which relieves the 
carrier from responsibility where chattels perish by natural 
decay, or the inherent defects of merchandise destroy its value. 
Animals may injure or destroy themselves or each other, or 
they may die from fright or starvation, because they refuse to eat, 
or they may die from heat or cold. In all such cages the carrier 
is relieved from responsibility if he can show that he has pro- 
vided all suitable means of transportation, and exercised that 
degree of care which the nature of the property requires.” 2 
Waite’s Actions and Defenses, pages 31 and 32, and numerous 
cases there cited. 

It is urged on the part of the libellant that the forty-two hogs 
died from asphyxia, that is, they were suffocated for want of a 
sufficient supply of fresh air. The pens in which they were 
placed were built on the deck of the vessel at the ship’s expense 
and under the direction of the owner of the vessel. They were 
closed at the sides with boards and fence-posts, and had boards 
laid over the top. Along the middle of the covering of the pens 
were piled some of the feed for the hogs, sacks of potatoes, and 
some other merchandise. A board or two at each side of the 
top-covering was loose, and was taken up when it was necessary 
to feed the hogs, and this space was left open some of the time 
for ventilation, but the boards were put back at night for the 
seamen to walk over while engaged in ship’s duty. 

I find that the hogs had sufficient room for their accommoda- 
tion in the vessel. There is no doubt that in cold weather, or 
when there was a strong breeze blowing, the hogs would not 
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suffer from undue heat or insufficient ventilation. But in 
running from San Francisco to Honolulu, veseels pass through 
great changes of climate. Conditions favorable to hogs on 
leaving San Francisco would not be favorable to their comfort 
when in the tropics, especially in calm weather. To be boxed 
up in a close pen, while proper in cold weather, would be 
dangerous to the health of these animals in hot weather, for fat 
hogs are especially susceptible to heat. 

There is a good deal of evidence tending to show that the hogs 
were over-fed, and that the pens were not cleaned out as often 
as they should have been to insure their health, and these con- 
ditions have contributed to their death ; but I am of the opinion 
from all the testimony that they died from excessive heat, owing 
to want of a due supply of fresh air. 

Upon whom was the responsibility of seeing that when the 
change of temperature made it necessary, the hogs had plenty of 
fresh air, cast? Upon the captain and officers of the vessel, or 
upon the consignee who had men in charge of the hogs ? 

I think, upon the latter. The vessel, while it did not absolve 
itself from this by the exemption in the bill of lading: “ Freight 
payable dead or alive—on deck at owner’s risk,” as a matter of 
fact did not assume the care of the animals; but this was left 
to men specially engaged for thie purpose by the consignee. 
“On deck at owner’s risk” means that the ship is not respon- 
sible for loss or damage incident to the hogs being on deck and 
notin the hold. ‘Freight payable dead or alive” does not 
exempt the ship from the consequence of the captain’s or officers’ 
negligence or misconduct; but the vessel is responsible for the 
negligence or misconduct of its captain and officers. For in- 
stance, if by placing too heavy merchandise on the pen it had 
caved in and killed some of the hoge, the vessel would be liable 
for their value. But if the pigs had died on account of the men 
in charge not giving them water, the loss would not fall on the 
ship. I think the providing of air was a matter for the con- 
signees’ agents to look after. How could the captain be sup- 
posed to be acquainted with their needs in this respect any 
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more than with their wants as to food or water, or any other 
condition affecting their health ? 

But if the captain of the vessel, his attention having been 
called to the necessity of greater ventilation in order to save 
the lives of the hogs, should, when it was a reasonable request, 
prevent this being obtained, it might be such gross negligence 
as would render the ship liable for the loss thus occasioned. It 
is argued by libellant’s counsel that this was the state of facts 
on the Forest Queen. 

Mr. Wendell, the consignee’s agent in charge of the hogs, 
says: “I spoke to the Captain, and asked him if there was any 
way some air could be made, as the hogs were dying off so fast 
I was afraid I would have none left when we got to Honolulu.” 
He answered: “ What can I do? I have no place to put the 
freight.” 

Captain does not appear to have been examined on this point. 
The matter seems to have been dropped with this one remark 
by Mr. Wendell. He did not object to the merchandise being 
piled on the pens when it was going on board, put his fear was 
that there was not sufficient superficial space for the hogs in the 
pens, and his renfonstrances were all directed to this. 

It seems to me that it was not certainly and sharply brought 
to the captain’s notice that the pigs were being suffocated. He 
had brought down 510 for Mr. Burke on a previous voyage, and 
lost but eighteen. The captain says he could not tell what the 
hogs in question died of. The pens were made to suit the 
shipper, and alterations could be made to his satisfaction. 

The captain suggested to Mr. Wendell that he ought to have 
more partitions so as to lessen the number of hogs in each 
division, and presumably lessen the damage by their crowding 
on to and injuring each other, and more partitions were put in 
by Mr. Wendell on the voyage down. I cannot see why Mr. 
Wendell did not take off some of the boards from the sides of 
the pens when he found that the hogs needed more air, and 
that the potatoes on the pen could not be moved. Captain 
Winding testifies that Mr. Burke did so on a previous voyage. 
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I cannot escape the conviction that Mr. Wendell himself did 
not at the time ascribe the death of the hogs to want of ven- 
tilation, or he would have been more vigorous in securing more 
air for them. 

On the whole case I do not find that the loss of the hogs was 
occasioned by the negligence of those in charge of the vessel, 
and therefore dismiss the libel. 


OLEPAU, AULIKE (w.) and Z. PAAKIKI (her husband) vs. 
RAHAPA (w.) and KAHIONA (her husband). LONO- 
HIWA, J. K. KAUNAMANO and the HONOKAA SUGAR 
COMPANY. 


In Equity. On APPEAL From Mr. Justice BICKERTON. 
OCTOBER Term, 1887. 


Jupp, C.J., McCuLLY, Presron and Bickerton, JJ. FORNAN- 
DER, J., absent. 


A Royal Patent (grant) for 225 acres of land for $225, was issued by 
the Government to O., K. and P. 


On a bill for partition it was shown by plaintiff, O. that he paid $175 
of the purchase-money, and that K. paid $20, and P. $30. Plaintiff 
claimed partition of the land in proportion to amounts advanced 
by each. Held, that O., K. and P. were tenants In common and 
each entitled to one third of the land. 


That the mere fact that each of three purchasers of land contributed 
unequally to tbe purchase-money does not of itself and without 
other proof create a resulting trust in those holding the legal 
title, in favor of another paying the larger part of the purchase- 
money. 

The lapse of twenty-nine years and the death of two of the parties to 
the transaction, are reasons for not enforcing a resulting trust. 


OPINION OF THE CourT, BY JuDp, C.J. 


This is a bill in equity alleging that in the year 1858, one 
Olepau together with Kaiaokioki and Papaike bought of the 
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Government a tract of land in Papaanui, Hamakua, Hawaii, 
containing 225 acres for $225, and there was issued to them 
therefor a Royal Patent numbered 2465; that of the purchase 
money Olepau paid $175, Kaiaokioki $20, and Papaike $30, and 
that this money was paid to Rev. L. Lyons deceased, the Gov- 
ernment Land Agent for the land; that at first this land was 
surveyed off for Olepau alone, but as it contained more acres than 
was proper to grant to one person, Mr. Lyons ordered that 
some other names be inserted (in the patent), and for this 
reason the names of Kaiaokioki and Papaike were inserted, but 
they then paid the above mentioned sums, and at that time 
Olepau, Kaiaokioki and Papaike believed that they were owners 
of the land in proportion to the amounts of money paid by 
cack one respectively, to wit, Olepau 175 acres, Kaiaokioki 20 
acres and Papaike 30 acres; that Aulike (plaintiff) has bought 
the interest of Papaike in this land and claims 30 acres; that the 
plaintiffs are informed and believe that Kaiaokioki is dead, and 
that Rahapa, Lonohiwa and J. K. Kaunamano (defendants), 
claim to hold his interest in this land ; but what their respective 
shares are these plaintiffs are ignorant, but they (defendants) 
allege that they are entitled to an undivided one-third part of 
this land to wit: 75 acres, but that they are in fact only entitled 
to twenty acres: that the plaintiffs are informed and believe 
that Rahapa and Lonohiwa have leased to the Honokaa Sugar 
Co. seventy acres, undivided, of this land, on terms unknown 
to the plaintiffs ; that the defendants well knew the above stated 
facts or had good reasons to put themselves upon enquiry of 
them: that plaintiffs are desirous of partitioning the land 
among those entitled to it according to their true interests in the 
same as above set forth and have asked the defendants to so 
divide it, but they have declined this reasonable request and 
the plaintiffs have no other remedy but as now asked of this 
Court. 

The bill prays for an answer from the defendants, for a decree 
of partition of the land in accordance with the respective 
interests of the parties, that the lease of Rahapa and Lonohiwa 
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to the Honokaa Sugar Co. be declared void as to any excess of 
land over the proper share of the lessors, and for general relief. 

The answer of Rahapa and husband, and Lonohiwa and the 
Honokaa Sugar Co., denies the payment of the purchase money 
in the proportions as alleged, and avers that Olepau, Kaiaokioki 
and Papaike contributed equally to the payment of the purchase 
money and that said patentees were tenants in common and 
each entitled to one undivided third part of the land, and that 
they with J. K. Kaunamano are entitled to one undivided third 
of the land, succeeding to the rights of the said Kaiaokioki. 

The Court heard the testimony offered by the plaintiffs and 
after argument held that a resulting trust was not established, 
and ordered a partition of the land in the proportion of one- 
third to each of the three parties holding the title of the original 
patentees. 

The plaintiffs appealed and now claim that the evidence 
shows that Olepau paid $175, Kaiaokioki $20, and Papaike $30, 
of the purchase money and therefore the trust in such legal 
estate will result to the parties who have advanced the purchase 
money in proportion to the amount of their respective advances. 


By THE Court, 


The general rule of law is well settled that where upon a 
purchase of property, the conveyance of the legal title is taken 
in the name of one person, while the consideration is given or 
paid by another, the parties being strangers to each other, a 
resulting trust immediately arises from the transaction, and the 
person named in the conveyance will be a trustee for the party 
from whom the consideration proceeds. 1 Perry, Trusts, §126. 

A resulting trust is called a matter of equitable presumption, 
the rule having its foundation in the natural presumption, in 
the absence of all rebutting circumstances, that he who supplies 
the purchase money intends the purchase to be for his own 
benefit and not for another, and that the conveyance in the name 
of another is a matter of convenience and arrangement between 
the parties for collateral purposes. Id., §126. 

12 
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Whatever facts appear tending to prove that it was intended 
that the nominal purchaser should take the beneficial interest 
as well as the legal title, negative the presemption. Id. §139. 

It is also settled that where part of the purchase money is 
paid by one, and the whole title is taken by the other, a result- 
ing trust pro tanto may, in like manner, under some circum- 
stances, be created. McGowan vs. McGowan, 14 Gray, 121; 
Case vs. Codding, 38 Cal., 191. 

But in such cases it must be shown that the part of the 
purchase money paid by him in whose favor the resulting trust 
is sought to be enforced, was paid for some specific part or 
distinct: interest in the estate. Id.; also Baker vs. Vining, 30 
Me., 121. 

To apply these principles to the case at bar. 

The plaintiff’s testimony is to the effect that Olepau paid $175, 
Kaiaokioki $20, and Papaike $30. All these names appear in 
the patent as grantees of the Government. They hold the legal 
title and are presumably tenants in common, each entitled to 
an undivided third. 

This is not the case, like those cited, of the name of the 
person advancing the purchase money not appearing in the 
conveyance. The legal title is in these three parties. 

It seems to us that we might hold, upon the evidence that the 
Government land agent refused to let Olepau take a patent for 
so large a piece of land as 225 acres to himself alone and that 
thereupon he procured Kaiaokioki and Papaike to join with him 
in the patent, that this rebutted the presumption that might 
arise that a trust resulted in favor of Olepau to the extent of 
his advance. It is certainly clear that it was the intention that 
all the patentees should have some beneficial interest as well as 
the legal interest in the land. 

We can find no case in the books exactly parallel, probably 
because it has not been the policy of other governments to grant 
a patent of public lands to more than one person. 

But we are of opinion that no resulting trust, as contended 
for, was created in this case, on the unassailable ground that the 
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testimony does not show that when these parties contributed 
towards the purchase money they agreed that each should take 
an aliquot part of the land in proportion to the sums advanced 
by each. In other words, the mere fact that each of three pur- 
chasers contributed unequally to the purchase money, does not 
of itself and without other proof create a resulting trust in those 
holding the legal title, in favor of another paying the larger part 
of the purchase money, in proportion to the amount paid by 
him. 

We are also impressed with the want of equity in this case, 
considering that it was twenty-nine years ago that this purchase 
was made. Kaiaokioki and Papaike are both dead and are not 
here to disprove Olepau. “Courts will not enforce a resulting 
trust after a great lapse of time, or laches on the part of the 
supposed cestui que trust.” 1 Perry, §141. Courts ought to dis- 
courage such claims after so long an interval of time. 

We are of opinion that the decree appealed from, which orders 
a partition of the estate in the proportion of thirds, should be 
sustained. 

And it is so ordered. 

W. C. Achi, for plaintiffs. 

Smith and Kinney, for defendants. 
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S. KAALE vs. PETERO. 
APPEAL ON Points or Law FROM INTERMEDIARY COURT. 
OCTOBER TERM, 1887. 


Jupp, C.J., McCuLty, Preston, AnD Bickerton, JJ., FoRNAN- 
DER, J., absent. 

Where the landlord cannot put the lessee in possession of all the 
demised estate, the lessee is under no obligation to accept the 
residue; but if he prefers to occupy such part as he can get pos- 
session of, he is liable for the use and occupation of the part he 
does occupy. In such cases an action for rent reserved will not 
lie, nor can the rent be apportioned. 


OPINION OF THE CouRT, BY JuDD, C.J. 


This case comes up on points of law from the Intermediary 
Court. 

The facts found by the Justice are as follows: 

“The plaintiff originally leased the whole of the Sea Fishery 
of Heeia to defendant for one year from January Ist, A. D. 1885, 
at $300 per year, but a portion of the fishery was then under 
lease to another party unbeknown to defendant at the time, said 
lease expiring in April, 1885; another part was reserved by 
plaintiff for himself, but defendant occupied and used the 
balance of the demised premises under said lease for four months 
and then occupied the whole for the fourth and fifth months.” 

The Court below, on these findings of fact, gave judgment for 
$90, taking off $25 from plaintiff’s claim, by reason of the fact 
that a part of the premises demised was under lease to another. 


By THE Court. 


We think the judgment was erroneous and should have been 
for the defendant. Ifthe landlord cannot put the lessee into 
possession of all the land he contracted to give, the latter is 
under no obligation to accept the residue, but will be justified 
in abandoning the entire premises. ‘ Yet if he prefers to occupy 
them, but does not obtain possession of all he hired, he is liable 
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on a quantum meruit for the part occupied.” Taylor, Landlord 
and Tenant, §177. 

In Lawrence vs. French, 25 Wend., 445, the Court said that it 
was a familiar rule of law, that if the landlord enter wrongfully 
upon or prevent the tenant from the enjoyment of a part of the 
demised premises, it suspends the whole rent, until possession is 
restored. His title is founded upon this, that the land leased 
is enjoyed by the tenant during the term; if, therefore, he be 
deprived of it, the obligation to pay ceases. 

“The rule is otherwise where a part is recovered by title 
paramount to the lessore; for, in that case he is not so far 
considered in fault, as that it should deprive him of a return for 
the part remaining. 

“ The law therefore directs an apportionment of the rent.” 

In the case before us there was no eviction, by title para- 
mount or by the landlord, of the lessee from his possession, but 
the lessee failed to obtain possession of all that was demised. 

In Neale vs. MacKenzie, 1 M. & W., 746, a lessee of one 
hundred acres of land accepted the lease and entered upon the 
land. Upon his entry he found eight acres in the possession of 
another person entitled under a prior lease from the lessor, and 
that person kept possession of the eight acres until a half year’s 
rent became due, and excluded the lessee from the enjoyment 
during that period, the lessee continuing in possession of the 
remainder. Held, that the latter demise was wholly void as to 
the eight acres; and that the rent was not apportionable, and 
that the lessor was not entitled to distrain for the whole rent or 
any part of it. 

In the case below, the Justice apportioned the rent. The 
action is for rent as such, and on the principle above adopted 
it cannot be maintained. The proper remedy is an action for 
use and occupation for the part of which defendant had pos- 
session. 

Judgment for defendant. 

W. C. Achi, for plaintiff. 

Smith and Kinney, for defendant. 
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KAOHE (k.) and KAINOALUA (w.) vs. KEALINA (k.). 
APPEAL FROM DECREE oF Preston, J. 
Ocrosper TERM, 1887. 
Jupp, C.J., McCuLLY, Preston and Brcxerton, JJ. 


The plaintiff Kaohe was entitled as heir at law to one-fourth part 
of certain lands of considerable value. The defendant was 
also entitled to a share in the same lands. The plaintiffs were 
not aware of their rights or of the value of the estate. The de- 
fendant induced the plaintiffs to convey their interest to him for 
$50, concealing from them the value of the property. 


Held, that such conveyance must be set aside and the property 
re-conveyed, 
OPINION OF THE COURT. 


Having read the proofs and arguments of counsel, and having 
read the opinion of Mr. Justice Preston, we adopt the same and 
affirm the decree appealed from. 

Smith and Kinney, for complainants. 

W. C. Achi, for defendant. 


OPINION OF PRESTON, J., APPEALED FROM, 


The bill states that in September, 1886, one Kahalelole (w.) 
died intestate at Kohala, leaving several pieces of land of the 
value of between three and four thousand dollars, and leaving 
as her sole heirs-at-law her husband, the defendant Kealina, 
and the plaintiff Kaohe, her uncle. That the plaintiffs are over 
seventy years of age, feeble in body and mind, ignorant and 
illiterate, and were not aware at the time of the death of said 
Kahalelole that the plaintiff Kaohe was entitled to a share of 
said lands, nor of the nature, extent or value of the same. That 
said Kealina, well knowing the condition, mental and physical, 
of the plaintiffs, and their ignorance of their rights in the 
premises, and the great value and extent of the said estate, and 
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conspiring to defraud the plaintiffs in the premises through 
mistake and ignorance on the part of the plaintiffs and by fraud 
duress, willful misrepresentation and fraudulent concealment 
and suppression of the facts upon the part of the defendant 
Kealina, upon the 27th of February, 1887, procured a deed from 
the plaintiffs of all their right and interest in said intestate’s 
real estate for the nominal consideration of fifty dollars. 

The bill then alleges a sale by the defendant Kealina to the 
defendant Hinds with notice, and prays that said deed to 
Kealina be declared void; that Hinds and Kealina be ordered 
to re-convey to plaintiffs ; for an injunction and general relief. 

The defendant Kealina by his answer denies the fraud 
charged; states there are other heirs; that plaintiffs well 
understood their rights; that the consideration of fifty dollars 
was actually paid to plaintiffs, and that they executed the same 
freely, voluntarily and understandingly for the consideration in 
said deed expressed ; and that the plaintiff Kaohe before the 
execution of the deed to defendant declared that he did not care 
how much the defendant should pay him, but was willing to 
turn over his (Kaohe’s) share in the estate of defendant, saying: 
“ You earned this property, so you may have it;” and that the 
said deed was procured on account of the family connections 
between plaintiffs and defendant before and after the death of 
said Kahalelole. 

At the hearing it appeared that the conveyances to the de- 
fendant Hinds were executed before the deed sought to be set 
aside, namely, one on the 4th of October, 1886, the consideration 
for which was $1000, and the other on the 29th January, 1887, 
the consideration being $1400, and the bill was therefore dis- 
missed as against Hinds. 

From the testimony it appeared that the plaintiff Kaohe is 
entitled to one-fourth of the estate of the intestate, and that 
about two weeks previous to the execution of the deed in ques- 
tion, one George P. Kamauoha, a licensed practitioner in the 
Police and District Courts, and who had prepared one of the 
deeds from Kealina to Hinds, called upon the plaintiff and, as 
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he says, informed the plaintiff Kaohe of his interest in the 
deceased’s estate, and that he was entitled to one-fourth, and 
mentioned several lands and said: “Tl give you $39 for your 
interest; I may have trouble in getting possession of these 
lands ;” that Kaohe agreed; that a deed was immediately pre- 
pared, and Kaohe was taken to Dr. Wight’s store to execute and 
acknowledge it; that when the deed was read to him, and he 
was asked if he was willing to sell for $30, he answered “No,” 
and the deed was not signed. The deed to the defendant was 
afterwards prepared by Kamauoha, and was executed and 
acknowledged by the plaintiffs. 

I am compelled to express my disapprobation of the conduct 
of Kamauoha in the matter, which I think very reprehensible. 

The testimony is contradictory as to the knowledge of the 
plaintiffs of the effect of the deed to the defendant, but after 
considering the testimony and the various incidental circum- 
stances, and especially after seeing the plaintiffs and hearing 
their testimony, I am of opinion that they are entitled to the 
relief asked for. The transaction is, in my opinion, one that a 
Court of Equity cannot sustain. 

I therefore declare that the conveyance in the bill mentioned 
is fraudulent and void as against the plaintiffs; that the de- 
fendant Kealina do within fourteen days execute a re-conveyance 
of the property to the plaintiff Kaohe; that the temporary in- 
junction be made permanent; that the defendant is entitled to 
be repaid the sum of fifty dollars—the consideration money paid 
by him ; that the defendant pay to the plaintiff the costs of this 
suit, the plaintiff being at liberty to set off such costs against 
the said $50, so far as the same will cover. 

A decree to this effect will be signed on presentation. 
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J. A. HOPPER vs. W. C. PARKE et al., Assignees of Y. 
Anin, a Bankrupt. 


SUBMISSION WITHOUT ACTION. 
OcroBeR Term, 1887. 
Jupp, C.J., McCuLLY, Preston and Bicxerton, JJ. 


H. loaned to the bankrupt $1500 for which he received a note endorsed 
by C. and A. (who afterwards became insolvent), and a mortgage 
over four shares in a rice plantation. A., a partner of the bank- 
rupt, died and S. was appointed administrator, and also receiver 
of the partnership estate. The bankrupt gave to H. an order 
upon 8. for the amount which would become due to the bankrupt 
when the partnership was settled. S. paid such share into Court 
and that was by an order of the Court paid to defendants, 


Held, that the Court upon making such order should have been 
informed of these facts, and that H. was entitled to the amount 
less costs of the submission. Held also, that the assignees were 
not entitled to commissions or to deduct the costs of the bank- 
ruptcy. 

OPINION OF THE COURT, BY BICKERTON, J. 

This matter comes here on a submission of facts, agreed upon 
by the parties hereto, as follows: 

1. That on October 10th, 1885, said Hopper loaned to said 
Anin the sum of $1,500, and took from him a note payable on 
demand for that amount with interest at the rate of one per cent. 
a month until paid, which note was endorsed by Conchee & 
Ahung. a copy whereof is hereunto annexed and made a part 
hereof marked “ Exhibit A.” 

2. That a mortgage to secure said note was given by said 
Anin to said Hopper upon four shares of a certain rice planta- 
tion at Waialua, Oahu, dated June 24th, 1886, of record in 
Liber 102, folio 168; which mortgage is here in Court to be 
produced as a part hereof. 

3. That said note has not been paid and the endorsers ure 
insolvent as far as known to the parties hereto. 

4, That one Ahuna, a partner of said Anin, died in the year 
1886 and S. Selig of Honolulu was duly appointed administrator 


a 
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of his estate: that said Selig was also appointed receiver of the 
partnership of Anin & Ahuna. 

5. That on February 9th, 1887, said Anin gave to said Hopper 
an order on said Selig, receiver, for the amount due to him from 
the partnership property when settled, which order was accepted 
by said Selig, a copy whereof is hereunto annexed and made a 
part hereof marked “ Exhibit B.,” said Selig at that time having 
moneys or credits of said firm in his hands. 

6. That on April 2d, 1887, said Anin was adjudged a bank- 
rupt and said Parke and Austin were duly appointed assignees 
of his estate. 

7. That said Selig on May 9th, 1887, having in hands the 
sum of $1,667.30 belonging to said Anin, the proceeds of property 
coming into his hands as receiver, paid the same to the Clerk of 
the Supreme Court, acting under direction of the Court; that 
said money was afterwards paid by said Clerk to said assignees. 

The question to be decided by the Court is, should said sum 
of $1,667.30 be now paid to said Hopper in virtue of the above 
facts, after deducting such amounts for commissions of assignees 
and costs in bankruptcy as may be allowed? 


It appears that the said Hopper held Anin’s note secured by 
mortgage on four shares of a certain rice plantation, which said 
shares were sold by S. Selig as receiver in closing up the estate 
of Anin & Ahuna; he having the proceeds of this security in his 
hands on February 9th, 1887, Y. Anin gave an order on said 
Selig, payable to Hopper, as follows: 

“ Honolulu, Feb. 9, 1887. 

“ Please pay to the order of James A. Hopper the amount due 
to me from the partnership property of Anin and Ahuna, and 
when the matter is settled and the amount ascertained definitely, 
please render to said James A. Hopper a full account thereof. 

“ (Signed) Y. ANIN. 

“To S. Selig, Esq., Receiver of Anin and Ahuna, Honolulu. 

“ Accepted, Honolulu, Feb. 9, 1887. 

“ (Signed) S. Seria.” 
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The order was accepted by S. Selig on the same day, but has 
not been paid, he, Selig, having paid the balance of $1,667.30 in 
his hands, belonging to said Anin, to the Clerk of the Supreme 
Court under direction of the Court; that said money was after- 
wards paid by said Clerk to said assignees under the direction 
of the Court dated May 7th, 1887, on a submission by Parke and 
Austin, assignees, and S. Selig, receiver and administrator of 
Ahuna’s estate. (Ante, p. 79). 

It also appears that at the time of this submission said 
assignees and receiver well knew of the existence of the said ac- 
cepted order, and it was their duty to state this fact in the prior 
submission; if they had done so, it would have avoided the 
question now before us and unnecessary expense to parties, for 
undoubtedly we should have ordered the balance, or so much of 
it as was necessary, paid to Hopper on the said accepted order. 

There can only be one conclusion, that Selig having realized 
on the whole estate including the shares covered by Hopper’s 
mortgage, and having moneys or credits of Anin’s in his 
hands, the said accepted order was substituted for the note 
secured by mortgage. Selig should have paid it out of the funds 
in his hands. And we are now of the opinion that the said sum 
of $1,647.30 should be paid to said Hopper less costs of this 
submission. We are of opinion that the assignees are not entitled 
to take commissions on this amount, because it formed no part 
of the bankrupt’s estate and should not have been paid over 
to them. Nor should the costs of the bankruptcy be taken from 
this sum. 

F. M. Hatch, for plaintiff. 

Jona. Austin, for defendants. 
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A. S. CLEGHORN, Collector-General, vs. ONE HUNDRED 
AND NINETY-TWO BOTTLES OF SAM SHOO, and 
other goods. Loo Mun Kai, Claimant. 


APPEAL FROM ORDER OF PRESTON, J., Dismissina LIBEL. 
OCTOBER TERM, 1887. 
Jupp, C.J., McĊuLLY, Preston and BIcxerrTon, JJ. 


The Collector-General filed a libel for the forfeiture of the goods in 
question on the ground that they were not included in the mani- 
fest of the vessel importing them. (Section 547, Civil Code.) 

The claimant was prosecuted and convicted in the Police Court under 
Section 8, Chapter VII. of the Session Laws of 1886. 


The Court (Preston, J.) dismissed the libel on the ground that such 
conviction precluded the Government from claiming the for- 
feiture. 


Held, reversing such order, that the goods became liable to forfeiture 
upon the delivery of the manifest, and that no action of an officer 
of the Government could purge such forfeiture. 


OPINION OF THE COURT, BY PRESTON, J. 


This ig an appeal from the decision of Preston, J., dismissing 
the libel. 

The decision appealed from is as follows: 

“ This is a libel filed by the Collector-General for the condem- 
nation and forfeiture of certain goods alleged to have been im- 
ported in the British bark Velocity from Hongkong, and not in- 
cluded in the inward manifest of such vessel. 

“The claimant Loo Mun Kai, the owner of the goods, filed an 
answer in the nature of a demurrer, and at the hearing I held 
the libel to be sufficient. 

“Tt was admitted by Mr. Ashford on behalf of the claimant 
that the goods in question were not included in the manifest. 

“Tt was also admitted by Mr. Hatch on behalf of the libellant 
that the claimant had been prosecuted and convicted in the 
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Police Court of Honolulu, for concealing the goods in question 
under Section 8, Chapter VII., of the Session Laws of 1886. 

“The argument made on behalf of u: claimant appears to 
me substantially to amount to this: that the Government 
having prosecuted and obtained a conviction against the 
claimant under a law which does not provide for a forfeiture of 
the goods, cannot now, by another proceeding, obtain such 
forfeiture. 

“ Section 545 of the Civil Code provides that the commanding 
officer of a merchant vessel arriving from a foreign port shall, 
within forty-eight hours after her arrival at a port of entry, 
deliver to the Collector a true and perfect manifest of the cargo 
with which she is laden, with an account of the packages, etc. 

“Section 547 provides that: ‘All goods imported in any 
vessel, and which are not included in her inward manifest, shall 
be liable to seizure and confiscation, and the vessel and master 
shall be liable to a fine not exceeding one thousand dollars.’ 

“The forfeiture is claimed under this section. 

“The section of the law of 1886, entitled ‘An Act Supple- 
mentary to Article 26, Chapter IX., of the Civil Code,’ reads as 
follows: ‘Section 8. Any person who shall be in any way 
knowingly concerned in carrying, removing, depositing or con- 
cealing, or in any manner dealing with any opium or other 
article, the importation whereof is prohibited, or any dutiable 
goods upon which no duties have been paid, shall be punished 
by a fine not exceeding five hundred dollars.’ 

“ It is difficult to put a construction upon this section, and it 
appears to me to be more difficult from the facts before me to 
see how the claimant could have been convicted under it; but 
the Government proceeded under that section, a breach of which 
does not work a forfeiture of the goods, and it therefore appears 
to me that they cannot, by this proceeding, obtain a condemna- 
tion of these goods for the omission of the master to place them 
on the manifest. 

“I am of opinion that this libel should be dismissed, and I so 
order.” 
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By THE CourRT. 


We are of opinion that this appeal must be allowed. 

We all think that the goods having become liable to forfeiture 
immediately upon the offense, i.e., the delivery of the manifest 
by the master to the Collector-General, being committed, no 
action by any officer of the Government could purge such for- 
feiture, and therefore that the decision appealed from should be 
reversed, and a decree made in terms of the prayer of the 
libellant, and it is so ordered. 

F. M. Hatch, for libellant. 

V. V. Ashford, for claimant. 


OSCAR UNNA vs. CECIL BROWN et als. 
APPEAL FROM DECREE OF THE CHANCELLOR. 
OCTOBER TERM, 1887. 

Jupp, C.J., McCunty, Preston and BICKERTON, JJ. 


The power given to the receiver (of a plantation) is limited by the 
terms of the order appointing him. 


Cash advances made by the receiver do not take a lien prior to exist- 
ing mortgages, the mortgagees not being parties to the proceed- 
ings for a receivership, and the order does not imply that an 
outlay may be made otherwise than out of the receipts from the 
plantation. 


Decree confirmed. 


OPINION OF THE Court, BY McCuLty, J. 


For the statement of facts in the case we refer to the opinion 
of the Chief Justice and Chancellor, whose decree is here 
appealed from. See 6 Hawn., 676. 

It will be seen from it that the question in controversy is 
whether the advances made by the plantation agents, Messrs. 
Grinbaum & Co., after the appointment of a receiver, are a lien 
on the property, taking precedence of the mortgages cxisting at 
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the date of the appointment. This comes up on the motion for 
distribution of the proceeds of the sale of the plantation. It is 
claimed by counsel for Messrs. Grinbaum & Co., that the Court 
should see to the payment from money in its hands of debts 
which it has authorized the receiver to contract. 

The power given to the receiver is limited to the terms ex- 
pressed in the order. We quote what is necessary in this con- 
nection. The receiver is “to take possession of the money, 
assets and other property of the Hana Plantation * * with 
power to make such contracts as he may deem proper for 
obtaining money to be advanced for carrying on said plantation, 
including the usual’and necessary outlays thereon for labor, 
salaries, rents, taxes and otherwise, and for the sale of the 
sugars to be made thereon, but no unusual outlay for improve- 
ments or otherwise upon said property exceeding in any one 
item the sum of five hundred dollars shall be made without the 
express approval of this Court, and with power to pay out of the 
moneys to be obtained the interest as it shall from time to time 
become payable upon the mortgages now outstanding upon said 
plantation * * * and with power and obligation generally 
to do and perform the duties of a receiver in equity. And 
further, that the receiver do take out of the proceeds of said 
property a monthly sum for his compensation * * * and 
reasonable traveling expenses * * * and that a monthly 
sum be allowed out of the receipts of said property for the 
support and maintenance of the widow and child of August 
Unna.” 

The language of Brewer, J., in Wabash R. R. et al. vs. Central 
Trust Co., 22 Federal Reporter, p. 272, cited in support of the 
claim here made, very carefully limits the duty of the Court to 
supporting obligations of receivers, above existing liens, to such 
as have been authorized to be made superior to them. 

In High on Receivers, §394 a and b, it is admitted that while 
indefensible upon principle, it is nevertheless established by 
authority, that unsecured debts in certain circumstances oc- 
curring in railway receiverships may be preferred to mortgages, 
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and that this is based on the principle that the Court having 
undertaken the management of the railway at the request and 
for the benefit of the mortgage creditors, all necessary expenses 
incurred in such management are a prior charge on the property. 
But to warrant the payment of the receiver’s operating expenses 
as for money advanced, supplies and damages incurred, out of 
the corpus of the mortgaged property in preference to the 
bond-holders, such privity must be specially authorized by the 
Court, and it cannot be allowed merely under an order author- 
izing him to pay operating expenses out of income. 

In Fosdick vs. Schall, 99 U. S. Sup. Ct., at page 253, Chief 
Justice Waite says: “The mortgagee has his strict rights, which 
he may enforce in the ordinary way. If he asks no favors he 
need grant none. But if he calls upon a Court of Chancery to 
put forth its extraordinary powers, and grant him purely equit- 
able relief (by apointment of a receiver), he may with propriety 
be required to submit to the operation of a rule which always 
applies in such cases, and do equity in order to get equity.” 

If in the case before us it were the fact that at the death of 
Mr. August Unna, and on the surviving partner coming in with 
a bill for the appointment of a receiver to carry on the planta- 
tion, the mortgagees had joined in the application, as a measure 
needed to save their interests, the law above cited would require 
that they should contribute to the loss made in the effort to 
save or restore the value of the plantation. The fact is other- 
wise. They were not made parties, and they did not come 
forward as parties. The plantation was at that time good for 
their security. They would not be benefited by its being 
brought to a greater value. The unsecured creditors and the 
devisees were alone interested in such a result. 

It is claimed in argument that the mortgagees had notice by 
the payment of their interest by the receiver, and that they 
received this benefit from the receivership, and therefore are 
bound to share in the loss. The mortgagees had knowledge 
probably of the receivership proceedings, but they cannot be 
held bound to come in, in support of an arrangement of no 
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benefit to themselves. The payment of interest on the mortgages 
was a necessary condition to continuing to run the plantation 
by a receiver, under the fact that the mortgagees had not asked 
it, and that they did not need to have the plantation kept up to 
value beyond the time required to sell under foreclosure, or by 
taking possession. 

This distinguishes this case from Fosdick vs. Schall, where the 
mortgagees made application, and the appointment of a receiver 
was made in part in their interest. 

See also Raht vs. Atrill, N. Y. Court of Appeals, October 4th, 
1887, the Court holding that the order appointing a receiver 
could not subvert the priority of mortgage liens. Albany L. J. 
of November 12, 1887, p. 393. 

It will be seen by reference to the terms of the order appoint- 
ing a receiver, that the Court has not therein assumed the right 
to give advances made by him a prior lien. The payment of 
the receiver’s salary is allowed out of the “proceeds” and the 
payment to the widow from the “receipts” of the property. 
Nothing said elsewhere implies that the outlays provided for are 
to be from anything but the receipts or proceeds. The corpus of 
the property, under all the facts and circumstances of the case, 
cannot be held chargeable with any lien having a priority over 
those existing at the date of the receiver’s appointment. 

We have not deemed it necessary to comment further in 
addition to what is expressed in the opinion of the learned 
Chancellor, which we have adopted, and whose decree is hereby 
confirmed. 

F. M. Hatch and S. B. Dole, for Messrs. Grinbaum & Co. 

W. A. Kinney and W. O. Smith, for the mortgagees. 

N. B.—The decision of the chancellor, appealed from, was inadver- 


tently published in 6 Haw’n., at page 676, instead of being held over 
for the present volume. 
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JOHN GARCIA vs. J. P. MENDONCA, Administrator, ete. 
APPEAL FROM DECISION oF BICKERTON, J. 
OCTOBER TERM, 1887. 

Jupp, C.J., McCutty, Preston and Bickerton, JJ. 


The plaintiff sued the defendant in the Police Court, Honolulu, for 
work and labor done for the defendant's intestate and for money 
paid. 


It appeared at the hearing that the plaintiff and the defendant's 
intestate were partners and a nonsult was ordered. 

The plaintiff appealed and a judgment was rendered for defendants. 

Held, that there should not have been a re-hearing on the facts. 


Held also, that where a refusal of leave to amend would by opera- 
tion of a statute of limitation bar the plaintiff from bringing a 
fresh action, an amendment ought to be allowed. 


Held also, that the nonsuit was wrong and 
Appeal dismissed. 
OPINION OF THE COURT, BY PRESTON, J. 

This case was originally brought in the Police Court, Honolulu, 
and the plaintiff sought to recover $100 for work and labor done 
and performed by the plaintiff for Domingo Lopes Ramos in his 
lifetime and for money paid. 

The defendant was sued as administrator of Ramos. 

At-the trial in the Police Court the plaintiff having stated that 
he was a partner with the deceased, was nonsuited. 

From this decision he appealed and the appeal was heard 
before Mr. Justice Bickerton, who rendered a judgment in favor 
of the defendant upon the application of counsel for the defen- 
dant upon the grounds: 

1st. That it had not been proved that Mendonca was ad- 
ministrator. 

2d. That there was no proof that the claim was presented 
within sıx months from the appointment of the administrator. 

The plaintiff asked leave to amend which was refused. 

The plaintiff appealed to the Supreme Court in banco. 
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The first appeal being taken from a judgment of nonsuit, 
there should not have been a re-hearing upon the facts. The 
sole point was whether the evidence before the Police Magistrate 
justified the nonsuit, and it is in this view we have considered 
the case. 

It appears to us from the evidence that the plaintiff and the 
deceased were jointly interested in the work out of which the 
claim arose, and that the deceased was to pay the plaintiff or 
divide the money when he received it from the Government. 

The money was not paid to the deceased but was collected by 
the defendant, and it therefore seems to us that the plaintiff 
had no right of action against the deceased at the time of his 
death, consequently it was not necessary for him to put in his 
claim against the estate. 

Supposing the plaintiff and deceased were partners, the 
plaintiff as surviving partner was entitled to receive the money 
and to account with the administrator, but the administrator 
having received it, the plaintiff is entitled to recover his share. 
What that share is must be determined by another suit if the 
parties caanot agree. 

We are of opinion that the nonsuit in the Police Court was 
right upon the evidence and that the appeal should have been 
dismissed. 

Under these circumstances it is not necessary for us to decide 
the question as to the right to amend in the appellate court, 
although we think that as a rule such amendments should not 
be allowed and that the application should be made to the Police 
Magistrate. 

We may, however, say that where the refusal to amend would 
by the operation of a statute of limitation bar the plaintiff from 
bringing a new action, an amendment ought to be allowed. Kirk 
va. Dolly, 6 Mees. and W., 636; Larkin vs. Watson, 2 Cromp. and 
Mees. ; Davis vs. Saunders, 7 Mass., 62. 

The appeal must be dismissed. 

J. A. Magoon, for plaintiff. 

C. Brown, for defendant. 
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AH SING and AH YOU, his wife, vs. A. McINTYRE and 
JOHN GOMEZ. 


APPEAL FROM JUDGMENT oF McCuLty, J. 


OCTOBER TERM, 1887. 


Jupp, C.J., McCuLLY, Preston and Bickerton, JJ. 


The defendant G. was the servant of defendant M. and was entrusted 
to drive the carriage of the latter with his son from M’s, residence 
to Honolulu, and there left him, and was ordered to drive back to 
M’s. house. Instead of going by the direct route home, G. drove 
out of his way on his own business and to see a friend, and while 
out of the direct route negligently drove against and injured the 
plaintiff, Ah You. 

Held, following Parsons vs. Winchell, 5 Cush., 592, that M. was not 
liable. 

Appeal dismissed. 


OPINION OF THE COURT, BY PRESTON, J. 


This is an action to recover two hundred dollars for damages 
alleged to have accrued to the plaintiff from the negligence of 
the defendant McIntyre’s servant (defendant Gomez), in driv- 
ing McIntyre’s horse and carriage along Hotel street, Honolulu, 
against the plaintiff, Ah You. 


The Police Magistrate dismissed the case against McIntyre and 
rendered judgment against the defendant Gomez for twenty 
dollars. 

From this decision the plaintiff appealed to a Justice of the 
Supreme Court in Chambers, and the appeal was heard by Mr. 
Justice McCully, who rendered the following decision : 

“The plantiffs complain that the defendant Gomez, the ser- 
vant of the defendant McIntyre, being entrusted to drive the 
carriage of the latter, negligently and unskillfully drove against 
and injured Ah You, the plaintiff, wife of Ah Sing, co-plaintiff. 
It is admitted or proved that the defendant Gomez in pursuance 
of orders drove the defendant McIntyre’s son down town and 
left him, and was directed to drive back to his master’s house. 
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That he did not take the direct route thither, but drove along 
Hotel street to the west of Nuuanu street, on his way to see a 
friend of his living near St. Louis College. By his direct route 
he should not have gone west of Nuuanu street. He was driving 
rapidly and negligently about the distance of a block out of his 
route, when he ran against the plaintiff Ah You. She was 
injured severely, disabling her from work and requiring the aid 
of a nurse. 

The sole question in argument before the Court is whether 
the servant in making this detour, on his own business, during 
which the accident occurred, was acting within the scope of his 
employment. 

I find cases directly applicable to the facts in this case: In 
Jorl vs. Morrison (1834), 6 Car. and Payne, 501, Parke B. held 
that if a servant driving his master’s cart on his master’s 
business, make a detour from the direct road for some purpose 
of his own, his master will be answerable in damages for any 
occasioned by his careless driving while so out of his road. But 
if a servant take his master’s cart without leave at a time when 
he is not wanted for the purpose of business, and drives it about 
solely for his own purpose, the master will not be answerable. 
Following the case in 1839, in 9th Car. and Payne, 607, Sleath 
vs. Wilson, before Erskine, J., a servant drove negligently against 
the plaintiff while driving out of his way on an errand of his 
own in the course of driving for his master: the master was held 
responsible, because he had put it in the servant’s power to mis- 
manage the carriage by entrusting him with it. In the decisions 
of the Supreme Court of the United States, Vol. 20, p. 294, Phila. 
and Reading R. R. Co. vs. Derby, 1852, the Court say : The case of 
Sleath vs. Wilson, above cited, states the law in such cases 
distinctly and correctly. This Court says, we find no case which 
asserts the doctrine that a master is not liable for the acts of a 
servant in his employment, when the particular act causing the 
injury was done in disregard of the general orders or special 
command of the master. Such a qualification of the maxim 
respondeat superior would in a measure nullify it. This Court 
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also cites the language of Mr. Justice Erskine thus: ‘When- 
ever the master has entrusted the servant with the control of the 
carriage, it is no answer that the servant acted improperly in 
the managemert of it. If it were, it might be contended that if 
a master directs his servant to drive slowly, and the servant 
drives fast and through his negligence occasions an injury, the 
master will not be liable. 

But that is not the law; the master in such case will be liable 
and the ground is that he has put it in the servant’s power to 
mismanage the carriage by intrusting him with it.’ 

The same doctrine with the same limitation is set forth in 
Smith’s Master and Servant, supported by the cases here cited 
and many others. The law is uniform and clear; but when I 
come to the matter of judgment I find a difficulty, not touched 
on by either counsel, in the joinder of the master and the sger- 
vant as defendants. It will be observed, that in all the cases 
cited, the master is the sole defendant. Upon the authority of 
Parsons vs. Winchell, 5 Cush., 592, the action against the master 
and servant jointly cannot be maintained. The tort is not a 
joint one. The master is not liable as if the acts were done by 
himself, but because the law makes him answerable, says the 
Court per Metcalf, J. Ifthe master may have suffered a judg- 
ment and satisfied it, he may call upon the servant for re-im- 
bursement, but this he cannot do if the servant have been made 
a co-defendant as a joint tort feasor. The master cannot be 
deprived of this right by the plaintiff’s act of joining the servant 
with him. Error would lie upon a judgment against them as 
joint defendants. Since this case comes into this Court as it 
was brought and adjudged in the Police Court, and must be so 
brought, I here dismiss the complaint.” 

From this decision the plaintiff appealed to this Court and 
contended that the defendants, sustaining the relation of master 
and servant to each other, were properly joined; and cited, 
Carman vs. Steubenville and Indiana R. R. Co., 4 Ohio, 399; 
Wright vs. Wilcox, 19 Wendell, 343; Whitmore vs. Waterhouse, 
4 Car. and P., 383. 
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The case of Carman vs. S. & I. R. R. Co., does not seem to 
apply to the case at bar. It was an action against the Company 
for injuries done to the plaintiff's property by a contractor 
employed by the company to blast stone upon the company’s 
land which adjoined the plaintiff’s land, and the Court held 
the company liable. 

Wright ve. Wilcox, is an authority in favor of the plaintiff. 
There the Court held that the father and employer of a driver of 
a wagon would be liable jointly with the driver for negligence of 
the latter, but held that he was not liable in that case, because 
the act of the driver was willful. 

Whitmore ve. Waterhouse, was an action against the proprietors 
and driver of a stage coach for the negligent driving of the 
latter, and the Court (Parke B.) held on the authority of 
Michael vs. Alestree, 2 Levinz, 172, that the defendants might be 
joined, but intimated that the point could be raised in arrest of 
judgment. Whereupon counsel for the plaintiff discontinued 
against the servant, and the jury having found a verdict for the 
other defendant, the case was not taken further. 

The case of Michael vs. Alestree, was against master and servant 
jointly. The master sent his servant to train his ungovernable 
horses in Lincoln’s Inn Fields, who being unable to govern them, 
they ran upon the plaintiff and injured him. 

This case may be supported upon the ground that the injury 
was not the result of negligence on the part of the servant, but 
was caused by the act of the master himself in entrusting his 
servant with such dangerous animals. 

We are of opinion that the law as laid down in Parsons vs. 
Winchell is correct, and therefore the judgment appealed from 
must be affirmed. 

The question as to the liability of the master for the negli- 
gence of his servant was decided in the plaintiff’s favor and 
does not arise on this appeal. 

The appeal is dismissed with costs. 

J. A. Magoon, for plaintiffs. 

P. Neumann, for defendant McIntyre. 


200 OCTOBER TERM, 1887. 


STEPHEN SPENCER vs. JAMES DODD. 
EXCEPTIONS FROM BICKERTON, J. 
OCTOBER TERM, 1887. 


Jupp, C.J., McCutty, Preston, BICKERTON and Dote, JJ. 
Prima facie the Court will hold that the findings of the Justice in 
the Court below, on matters of fact, are true. 
Exceptions overruled. 
OPINION OF THE COURT, BY McCulLty, J. 

This was an action upon a promissory note. The jury was 
waived, and the matter heard by the Court, Mr. Justice 
Bickerton, who gave judgment for the plaintiff. 

The defendant’s bill of exceptions was allowed, and so the 
matter comes before the Court. It isin substance as follows: 
A statement that the case came on for hearing by the Court, 
the jury having been expressly waived; that “upon the trial 
of the issues between the said parties the plaintiff offered sub- 
stantially the following evidence, to wit: a report of the evidence 
taken ; defendant prays that the pleadings herein be made part of 
this bill of exceptions,” and concludes “that the Court thereupon, 
after argument of counsel, rendered its decision and judgment 
in favor of the plaintiff and against the defendant, to which 
judgment the defendant excepted.” 

No points of law are set forth in respect to which the de- 
fendant excepts to the finding and judgment of the Court. We 
might, therefore, dismiss the bill as making no exceptions; but 
we discover from the argument made at the hearing that the 
defendant claims that the payments of interest made by Mac- 
farlane and Co. were not made by his authority, and do not 
therefore keep the note within the statute of limitations. 

This is a question upon the fact of the proper agency of Mac- 
farlane & Co. for this purpose. 

Prima facie this Court will hold that the findings of the Court 
om questions of fact are correct. 
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Upon examination of the testimony in this case, we find satis- 
factory evidence supporting the conclusion that Macfarlane & 
Co. were the agents of the defendant for the purpose of paying 
interest. 

The exceptions are overruled. 

A. Rosa, for plaintiff. 

P. Neumann, for defendant 


THE KING vs. F. J. TESTA. 
On Question RESERVED. 
JANUARY TERM, 1888. 


Jupp, C.J., McCutty and Preston, JJ. Bickerton and DoLE, 
JJ., did not sit. 


The Legislature of 18868 passed an Act providing that the Supreme 
Court shall consist of a Chief Justice and four Associate Justices, 
instead of, as theretofore, of a Chief Justice and two Associate 
Justices. Under this Act Mr. Jastice Bickerton was appointed 
as an Associate Justice of the Supreme Court. 

The Legislature of t837 passed an Act purporting to repeal the Act of 
1886. 

The Attorney-General claimed that the office of the said Justice was 
vacated, and that he was without jurisdiction to take the plea of 
the defendant. 

Article 64 of the Constitution creates the Supreme Court. Article 65 
prescribes that the Justices of the Supreme Court shall hold their 
offices during good behavior, subject to removal upon impeach- 
ment, ete. 

Held, that the tenure of office of a Justice of the Supreme Court and 
the method of his removal being created by the Constitution, the 
Legislature cannot deprive him of his office by repealing the Act 
under which he was appointed. 


The Act of 1887 is unconstitutional and void. 
OPINION OF THE Court, BY Jupp, C.J. 


The question before us was reserved by Mr. Justice Bickerton 
as follows: 


202 JANUARY TERM, 1888. 


“On the third day of January instant an indictment was 
presented by the Attorney-General against the defendant, and 
was duly found a true bili by the Chief Justice. 

“ Subséquently, on the same morning, I took my seat on the 
Bench and called upon the Attorney-General to present the 
indictment and take the defendant’s plea. 

“The Attorney-General then stated that under the circum- 
stances he must decline to present the indictment on the ground 
that by virtue of the Act of the Legislature passed at its special 
session, and approved November 26, 1887, entitled ‘An Act to 
Repeal an Act entitled an Act relating to the Justices of the 
Supreme Court, approved October 15, A. D. 1886, and to re-enact 
the laws thereby repealed,’ my commission had expired, and 
consequently that I had no jurisdiction to take the defendant's 
plea. 

“Mr. Rosa, on behalf of the defendant, contended that the 
said Act was unconstitutional and void, and I thereupon under 
the powers conferred upon me by Section 834 of the Civil Code 
and of all other powers enabling me, do hereby reserve the 
question raised, that is to say: Is the said Act of November 26, 
1887, constitutional or not? for the consideration of the Court 
in Banco. 

“ RICHARD F. BICKERTON, 
“ Justice of the Supreme Court. 

“January 3, 1888.” 


Mr. Justice Bickerton was appointed and commissioned as 
Third Associate Justice of the Supreme Court on the 28th of 
December, 1886. The Act of 26th November, 1887, repeals in 
terms the Act of 1886, in pursuance of which Justice Bickerton 
was appointed, and re-enacts certain statutes which by that Act 
were repealed, the intention of the Act of 1887 being to repeal 
the existing provisions of law that the Supreme Court shall 
consist of a Chief Justice and four Associate Justices, and to pro- 
vide that it shall consist of a Chief Justice and two Associates. 
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The Constitution, Article 65, provides that the Supreme Court 
shall consist of a Chief Justice and not less than two Associate 
Justices. It is within the power of the Legislature to increase 
the number of Associate Justices by statute. 

It is likewise within its power by statute to reduce again the 
number to not less than two Associate Justices, unless some 
appointment made under the statute authorizing the appoint- 
ment of more than two Associates shall have prevented this. 
We presume it would be competent for the Legislature in a con- 
tingency of there being but a Chief Justice and two Associate 
Justices in commission, to enact that no further appointments 
should be made, and that they should constitute the Supreme 
Court. The fact that there was a Third Associate Justice in 
commission (Mr. Justice Bickerton) when the Act of 1887 was 
passed, raises the question whether this Act, which purports to 
destroy his office, is constitutional. 

Before this Act went into effect a Fourth Associate Justice, 
Mr. 8. B. Dole, was appointed. 

The articles of the Constitution relating to the Supreme Court 
are from 64 to 72 inclusive. Article 65 of the Constitution 
prescribes that the Justices shall hold their offices during good 
behavior, subject to removal upon impeachment, and by the 
Legislature for cause, as fully set forth in the said article. 
This article defines the tenure of office of a Justice of the 
Supreme Court. It is not limited to those who happen to be in 
office when the Constitution was promulgated. The funda- 
mental law creates the tenure and prescribes that whoever shall 
be appointed to this office thereafter shall hold during good 
behavior. 

To claim that the Chief Justice and two of the Associate 
Justices shall hold office by this tenure, and that additional 
Justices hold subject to the will of the Legislature, would be in 
effect to admit that they were not Justices of the Supreme Court. 

The office of a Justice of the Supreme Court is created by the 
Constitution, which vests the judicial power of the Kingdom in 
this one Supreme Court. The Constitution has placed this 
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Court beyond the control of the Legislature, but adds that this 
judicial power is also vested in inferior courts over which the 
Legislature has power, for it can create them and prescribe the 
tenure of office of the Judges of these Courts. By the 66th 
Article the judicial power can be distributed by the Legislature 
among the Supreme Court and the inferior courts ; but this does 
not create the office of a Justice of the Supreme Court, or define 
the tenure by which it is to be held, nor does any article of the 
Constitution grant such power to the Legislature. 

A Justice of the Supreme Court, when appointed, holds his 
office in accordance with Article 65 of the Constitution—that is, 
during good behavior. A statute which, in terms or by impli- 
cation, prescribes any other tenure of office would be contrary 
to the Constitution. Suppose, for example, the Act of 1886 had 
read that the additional Justices should hold office only so long 
as the Act remained unrepealed. It would be apparent that 
this would make the tenure of their office at the will of the 
Legislature, whereas the Constitution says they shall hold office 
during good behavior. 

But a statute of this nature would be, in effect, what is 
claimed for the Act of 1887 under consideration, for it under- 
takes by repealing the law which authorized his appointment to 
remove a Justice of the Supreme Court. This cannot be done, 
for it is not one of the methods of removal prescribed by the 
Constitution. 

It is claimed that one Legislature cannot bind a succeeding 
one; and that since the Legislature of 1886 enacted the law 
providing for two additional Justices, the Legislature of 1887 
can repeal this law. 

On this question Chief Justice Marshall, of the Supreme 
Court of the United States, says: “The principle asserted is 
that one Legislature is competent to repeal any Act which a 
former Legislature was competent to pass, and that one Legisla- 
ture cannot abridge the powers of a succeeding Legislature. The 
correctness of this principle, so far as respects general legis- 
lation, can never be controverted. But if an Act be done under 


THE KING vs. TESTA. 205 


a law, a succeeding Legislature cannot undo it. The past 
cannot be recalled by the most absolute power. * * * When, 
then, a law is in its nature a contract, when absolute rights 
have vested under that contract, a repeal of the law cannot 
divest these rights.” Fletcher vs. Peck, 6 Cranch, 87-148. 

But without deciding whether the acceptance of an office 
with a definite term amounts to a contract, it is sufficient to say 
that the organic law of this Kingdom does not confer upon the 
Legislature the power to legislate upon the tenure of office of a 
Judge of the Supreme Court. It is not a subject within its 
jurisdiction, and the Legislature is not competent to pass any 
law abridging it. The exerc se of such a power would be ultra 
vires. 

At this late day no one can seriously question the wisdom of 
thus placing the superior judiciary in a position of complete in- 
dependence of the executive or legislative branches of the 
Government. 

“The independence of the judicial department of the Govern- 
ment is at once the anchor of our stability, the prop of our 
strength, and the shield of our defence.” The State vs. Jumel, 
30 La. 

In The People vs. Dubois, the Supreme Court of Illinois held 
that as the office of Circuit Judge is created by the Constitution, 
which also fixes the term, though the Legistature may increase 
the number of circuits it cannot deprive a Judge of his office 
and compensation by creating new circuits of the territory from 
which he was elected. Once elected, he holds his office under 
the Constitution, unless removed by address or impeachment. 
23 Ill., 498. 

The same Court in The People vs. Bangs, 24 Ill., 184, reiterated 
this principle and said of a Circuit Judge whose appointment 
was under the Constitution: “But there is a Judge still re- 
maining in office, upon whom the burden of performing circuit 
duties in the twenty-third circuit still devolves, and whom the 
Legislature have not, and could not, deprive of his office by the 
passage of any law.” 
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Judge Story, in Martin vs. Hunter's Lessees, 1 Wheaton, 304, 
in commenting upon Section 1, Article 3, of the Constitution of 
the United States, which reads ae does the Hawaiian Constitu- 
tion, “The Judges shall hold their offices during good behavior 
and shall at stated times receive for their services a compensa- 
tion which shall not be diminished during their continuance in 
office,” says, “Could Congress create or limit any other tenure 
of the judicial office? Could they refuse to pay, at stated times, 
the stipulated salary, or diminish it during their continuance in 
office? But one answer can be given to these questions; it must 
be in the negative.” 

In People vs. Burbank, 12 California, 378, the Supreme Court of 
that State say that “Ifthe people declare and ordain in their 
Constitution that an office shall be held by a particular tenure, 
it would be as much a usurpation in the Legislature to alter 
that tenure as it would be in the Governor to commission for a 
longer period than directed by the Legislature.” 

In an opinion rendered by the Justices of the Supreme Court 
of Massachusette to the Governor, in 3d Cushing, 585, they say, 
“ If therefore the Legislature should, through inadvertence, con- 
stitute a judicial office, and prescribe any other tenure than 
that prescribed by the Constitution, such provision in the statute 
must yield to the paramount authority of the Constitution.” 

In State ve. Jumel, 30 Louisiana Ann., 861, it was held “ When 
a Judge has acquired his office in the mode prescribed by the 
Constitution, he has a vested right in its emoluments during 
the term fixed by the Constitution for its duration, and his right 
cannot be impaired by an act of the Legislature, passed during 
said term, abolishing the office.” 

But it may be contended that though the Act of 1887 under 
consideration is inoperative to remove Mr. Bickerton from his 
office as a Justice of the Supreme Court, it has shorn him of his 
functiono as a Judge and his judicial power is gone. But power, 
judicial authority and jurisdiction constitute the office of a 
Judge, and are of the essence of it and inseparable from it, and 
the office cannot remain and the functions be severed from it. 
If a Judge at all, he has all the powers of a Judge. 
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Commonwealth vs. Gamble, 62 Pa., 343, reported in 1 American 
Reports, 423, is a strong authority on this point. Here the 
Legislature established the 29th judicial district by Act of 28th 
Feb., 1868, under which Judge Gamble was elected and com- 
missioned President Judge of the district. By an Act passed 
March 16th, 1869, the former Act was repealed and the district 
abolished: Held, that the Act of 1869 was invalid, as being an 
attempt substantially to abolish the office of President Judge of 
the 29th district. Says the Court: “the term of the judicial 
office is fixed by the Constitution and it is beyond the power of 
the Legislature to diminish it. The power, authority and jurisdic- 
tion of an office are inseparable from it. The Legislature may 
diminish the aggregate amount of duties of a Judge by a 
division of his district, or otherwise, but must leave his authority 
and jurisdiction pertaining to the office intact.” 

The office of a Justice of the Supreme Court is created hy the 
Constitution as is also its tenure and its amenability, and this 
excludes all other modes, and it must follow that any legislation 
which infringes upon these is unconstitutional and invalid, and 
we therefore hold that the Act in question is unconstitutional 
and void, and that Mr. Justice Bickerton had jurisdiction to 
take the plea of the defendant. 


Concurrine Opinion oF McCuLty, J. 


In stating my concurrence with the opinion of the Court as 
delivered by the Chief Justice, it is not necessary to go over the 
whole ground as it has been discussed, or to re-state the author- 
ities quoted, or quote further authorities in support of the result 
we have arrived at. This is not a case in which there is any 
conflict of authorities. 

The Act of 1886 required that to constitute the Supreme Court 
there should be a Chief Justice and four Associate Justices. 
Article 65 of the Constitution in .prescribing that the Supreme 
Court shall consist of a Chief Justice and not less than two 
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Associate Justices, plainly provides for the creation of more than 
two Associate Justices by statute. But when a statute is 
enacted requiring more than two Associate Justices and such 
additional Justices have been commissioned, they become Jus- 
tices of the Supreme Court. How then can it be considered 
that the Constitution does not apply tothem? By Article 65, Jus- 
tices hold their offices during good behavior, subject to removal 
by impeachment or upon resolution of two-thirds of the Legisla- 
ture for good cause shown, after a trial before the Legislature. 
These terms exclude a power of removal by any other method. 

The Constitution controls the Legislative power, and when 
this has limited and prescribed the methods by which a Justice 
of the Supreme Court may be removed from office, it is not 
within the power of the Legislature to remove him by another 
method. But the Act of 1887 directly removes from office any 
third or fourth Associate Justice holding a commission on the 
31st day of December. It therefore conflicts with the Constitu- 
tion. The Act of 1887 was within the Legislative power to enact 
provided there had been no existing appointments under the 
Act of 1886. The Constitution requiring but three Justices of 
the Supreme Court, no more need be required by the statutes 
which carry out the requirements of the Constitution. When 
the statutes enact that there shall be more than three, it is 
necessary for the legal constitution of the Court that the required 
number shall be commissioned. It is not essential that the 
whole number shall sit in every case or in any case. The 
decisions of a majority of the justices are final and conclusive. 
Article 69. 

By Article 10, no person shall sit as a judge in any case in 
which he or his relative may have any pecuniary interest. 
Sickness or temporary absence from the Kingdom may likewise 
prevent the sitting of a Justice. If a majority sit, and a majority 
agree in the decision of the case, there is a valid decision of a 
legal court. Yet the Court requires for its legal status the whole 
number of Justices to be in commission. Being in commission, 
the doctrine of vested rights applies. Absolute rights have 
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vested in the holder of the appointment for life or good behavior, 
subject to removal only by prescribed methods, for impeachable 
cause or for other cause which a two-thirds of the Legislature 
shall find sufficient, and the King satisfactory. Article 65. 

Insanity or physical disability to perform duty may be in- 
stanced as grounds for the latter procedure. 

It is not conceivable that the office can be abolished without 
a violation of the vested rights of the Justice so ousted. 

The supposable continuance of his salary does not satisfy his 
rights. He has a right to the powers and honor of the office for 
the term for which he was elected or appointed. 

We are brought by every course of reasoning to the same 
result, namely, that the appointments under the Act of 1886 are 
brought under the provisions of the Constitution; that they 
cannot be distinguished from the appointments which the Con- 
stitution prescribes shall as a minimum be made. 

A conclusion to the contrary would be in conflict with all the 
authorities, and unsupported by valid reasoning. 


CoNncURRING OPINION oF Preston, J. 


I concur in the opinion delivered by the Chief Justice, and in 
the declaration that the Act in question is unconstitutional and 
therefore void, and have but little to add. 

It was argued by the Attorney-General that as the offices of 
Third and Fourth Associate Justices were created by an Act of 
the Legislature, therefore the offices might be abolished by 
another Legislature repealing such law; and he also contended 
that such offices were held by virtue of such law only. But he 
conceded that if the offices were held by virtue of the law and 
under the Constitution, the law in question would be unconsti- 
tutional. 

Article 65 of the Constitution of Kamehameha V. provides 
that the Supreme Court shall consist of a Chief Justice and not 
legs than two Associate Justices; and that the Justices shall 

14 
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hold their offices during good behavior, subject to removal by 
impeachment, etc. 

Article 66 provides that the tenure of office in the inferior 
courts shall be such as shall be defined by the law creating 
them. 

The Legislature, by the law of 1886, having full authority to 
do so, enacted that the Supreme Court should consist of a Chief 
Justice and four Associate Justices. 

Mr. Justice Bickerton was appointed Third Associate Justice 
under this Act on the 28th December, 1886, and thereupon 
became a Justice of the Supreme Court, the only Court 
established by the Constitution, and consequently held his 
office under the Section 65, and subject only to removal in 
terms of such section. : 

This Kingdom had obtained by the Constitution of Kameha- 
meha III. and by that of Kamehameha V. a tenure of office 
for the Justices of the Supreme Court free and independent 
from the control of the Crown and the Legislature—a position 
which had only been obtained in some other countries after 
years of agitation and struggling with the Crown; and it would 
be, in my opinion, a blow to the independence and integrity of 
the Justices of this Court, if it could be considered an open 
question as to the power of the Legislature to interfere with or 
in any way alter the tenure of their offices. 

The new Constitution, in Article 65, adopts the then existing 
law, and by Article 81 declares that “all officers of this 
Kingdom, at the time this Constitution shall take effect, shall 
have, hold and exercise all the power to them granted,” they 
being required to take an oath to support the Constitution 
within sixty days from its promulgation. It therefure seems to 
me that the position of Mr. Justice Bickerton was recognized by 
the Constitution. 

I cannot, in conclusion, say more than was said by that great 
and learned Judge, Chief Justice Marshall, in the case of Mar- 
bury vs. Madison, 1 Cranch, 177: “The Constitution is either a 
superior, paramount law, unchangeable by ordinary means, or it 


KANE vs. NAKALEKA. 211 


is on a level with ordinary legislative Acts, and, like other Acts, 
is alterable when the Legislature shall please to alter it. If the 
former part of the alternative be true, then a legislative Act 
contrary to the Constitution is not law; if the latter part be 
true, then written constitutions are absurd attempts on the part 
of the people to limit a power in its own’ nature illimitable.” 

The Act in question is, in my opinion, absolutely void. 

C. W. Ashford (Attorney-General), for the Crown. 

A. Rosa and F. M. Hatch, for defendant. 


M. KANE vs. J. NAKALEKA. 
Exceptions FROM DECISION oF BICKERTON, J. 


JANUARY TERM, 1888.. 


Jupp, C.J., McCuLLY, Preston, Bickerton and Dots, JJ. 


In an action for Crim. Con. the complaint alleged the adultery to 
have been committed on or about January, 1886. A second count 
alleged that the defendant had enticed the plaintiff's wife away on 
the 2d March, 1886, "and that he has ever since detained and har- 
bored her and lived In adultery with her.” A witness proved an 
act of adultery on the 26th April. The defendant moved for an 
adjournment for one week to enable him to procure witnesses to 
disprove this act. The presiding Justice overruled the motion 
and the defendant excepted. 


Held, that the motion was properly overruled, but that in over- 
ruling the exceptions, the Court did not wish it to be understood 
that the exceptions were properly taken to a matter purely within 
the discretion of the presiding Justice. 


OPINION OF THE CouRT, BY Preston, J. 


This is an action for Criminal Conversation and was tried at 
the last October Term, before Mr. Justice Bickerton and a 
Hawaiian Jury, when a verdict was returned for the plaintiff 
with $112.50 damages. 
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The complaint alleges the adultery to have been committed 
in or about the month of January, 1886, and a second count 
alleges that the defendant on the 2d day of March, 1886, en- 
ticed the plaintiff’s wife from her home and that “he has ever 
since detained and harbored her and lived in adultery with her.” 

The complaint was filéd on the 15th July, 1887. 

The plaintiff called one Kiakahe, who proved an act of 
adultery between the defendant and the plaintiff’s wife on the 
26th day of April, 1886. 

The defendant objected to the admission of this evidence on 
the ground that it was not admissible under the pleadings. 

The Court overruled the objection and Counsel for the defen- 
dant excepted, but abandoned the exception at the argument 
before us. 

Counsel for the defendant moved the Court to grant him a 
continuance for one week, to enable him to procure witnesses by 
whom the defendant could disprove the said specific act, on the 
ground that said witnesses all resided on the Island of Molokai, 
that defendant had been prosecuted for said alleged act of 
adultery and after a trial on the merits discharged; and the 
plaintiff not having alleged said specific act in his complaint, 
the defendant could not be prepared to contradict the attempted 
proof thereof. 

The Court overruled the motion and the defendant duly 
excepted. 


By THE Court. 


We are of opinion that the presiding Judge was right in over- 
ruling the motion. 

The complaint alleges centinued adultery from the 2d March, 
1886, to the commencement of the suit, and it seems to us im- 
possible that the defendant could have been taken by surprise 
by the evidence. 

The acquittal of the defendant in the District Justice’s Court 
was not conclusive against the plaintiff in this action, and the 
defendant should have been prepared with evidence to rebut 
the charge. 
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He ought to have anticipated the course the plaintiff would 
naturally take, which was clearly open to him. 

The exceptions must be overruled, and in doing so we do not 
wish it to be understood that we consider the exceptions were 
properly taken to a matter purely within the discretion of the 
presiding Justice. 

W. O. Smith, for plaintiff. 

P. Neumann, for defendant. 


HUMUULA SHEEP STATION vs. L. AHLO. 


APPEAL FROM Porice Court, HONOLULU. 


JANUARY TERM, 1888. 
Jupp, C.J., McCutty, Preston, Bickerton and Dors, JJ. 


The defendant appealed upon points of law, as provided by Section 
1006 of the Civil Code. 

No points of law were stated as required by Rule 39 B. 

Held, that there was nothing for the Court to consider, 


OPINION OF THE CourT, BY BICKERTON, J. 


This case was placed upon the calendar for this term on 
motion of counsel for defendant, appellant, and comes here on 
appeal from the Police Court of Honolulu, where judgment was 
rendered in favor of the plaintiff. The defendant appeals upon 
points of law as provided by Section 1006 of the Civil Code. 

Upon the case being called for argument, on examination of 
the record it is found that it is incomplete in not stating the 
points of law upon which the appeal is based. And counsel for 
defendant moves that he be allowed to return the record to 
Police Court to be completed. 

Rule No. 39B provides that in all cases appealed to the 
Supreme Court in Banco on points of law from Police and 
District Justices, the points shall be distinctly stated, and signed 
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by the justices as the points on which the appeal is taken. This 
tule has not been complied with in this case; the appeal is 
therefore not made, and there is nothing for the Court to 
consider. 

This is an exactly parallel case to the case of The King vs. 
Lee Choy, ante, p. 62. 

F. M. Hatch, for plaintiff. 

W. R. Castle, for defendant. 


AMI and ALAU, Plaintiffs in Error, vs. W. C. PARKE, 
Defendant in Error. 


JANUARY Term, 1888. 
APPLICATION FOR ORDER TO JOIN IN Error. 
Jupp, C.J., McCuity, Preston, Bicxerton and Dorr, JJ. 


Application for Writ of Errer must be within six months from date-of 
decision, not from date of notice of the decision. 


Costs not allowed to Defendant in Error who had not brought the de- 
fect in time to the notice of the Justice to whom application was 
made. 


OPINION oF THE COURT, BY PRESTON, J. 


This case came up on an application for an order upon the 
defendant in error to join in error. 

A preliminary motion was made on behalf of the defendant to 
quash the writ upon various grounds which it is not necessary 
for the Court to consider. 

The petition for the writ was sworn to and filed on the 8th of 
November, alleging a decision and entry of judgment against 
the plaintiffs in error on the 9th day of May last. 

Section 1157 of the Civil Code provides that “any person 
deeming himself aggrieved by the decision of a Police Justice, or 
of a Circuit Judge at Chambers, or of any Justice of the Supreme 
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Court, or by the verdict of a jury in any civil suit, may at any 
time before the execution thereon is fully satisfied, and within 
six months after the rendition of judgment, file with the Clerk 
of the Supreme Court his reasons for deeming himself aggrieved, 
assigning the causes of error in such decision or verdict.” 

Upon a review of the record sent up, it appears that Mr. 
Justice McCully rendered the decision complained of, on the 
7th day of May last, and that judgment thereon was entered up 
the same day. 

It is our opinion that the application for the writ was too late ; 
the six months must be computed from the day the decision 
was rendered, and not, as suggested in behalf of the plaintiffs, 
from the day they received notice, consequently the writ was 
issued without authority, and by mistake, and must therefore 
be set aside. 

As the defect should have been brought to the notice of the 
Chief Justice, by counsel for the defendant in error, upon the 
application for the writ, the costs of these proceedings will not 
be allowed him. 

The writ is set aside without costs. 

Ashford & Ashford, for plaintiffs in error. 

Whiting and Creighton, for defendant in error. 
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A. J. CARTWRIGHT vs. T. W. EVERETT, Administrator 
of the Estate of E. Batchelor, and CATHERINE 
BATCHELOR. 


EXCEPTIONS FROM Decision oF BICKERTON, J., OVERRULING 
Motion For a NEw TRIAL. 


JANUARY TERM, 1888. 


Jupp, C.J., McCutty, Prestox, Bickerton and Dore, JJ. 


Previous to the enactment of “An Act relating to the property and 
rights of married women” (Laws of 1888, Chapter XI.), a power 
of attorney from a husband to a wife, authorizing her to mortgage 
his real estate, did not empower her to mortgage her own real 
estate. 


The professional knowledge of an agent, such as a legal adviser, does 
not necessarily bind the principal after the relation of principal 
and agent is at an end. 


OPINION OF THE CourT, BY Dore, J. 


This is an action of assumpsit upon a promissory note secured 
by a mortgage of real estate of Catherine Batchelor, the wife of 
E. Batchelor; both note and mortgage are signed “ E. Batchelor 
by his attorney in fact Catherine Batchelor, Catherine Batchelor,” 
and are dated Ist August, 1883. 

The jury was waived, and the case tried by Mr. Justice 
Bickerton, who found for the defendants. The plaintiff excepted 
to the decision and moved for a new trial on the grounds: (Ist) 
that the decision was contrary to the law and the evidence, and 
(2d) of newly-discovered evidence. The motion was overruled, 
and the plaintiff filed his bill of exceptions. 

A power of attorney, dated 11th January, 1883, and recorded 
on the 22d January,.1883, is in evidence; it is executed by 
Edward Batchelor, and authorizes Catherine Batchelor, his wife, 
to take possession of and manage all of his real and personal 
estate in the Kingdom, and to mortgage and sell the real estate 
at her discretion, and execute and deliver necessary instruments 
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therefor and receive the consideration money. The power of 
attorney contains no allusion to the real estate belonging to 
Catherine Batchelor, and gives her no authority to deal with 
any such real estate. 

There was some effort to show a verbal authority from E. 
Batchelor to his wife for the execution of the note, followed by a 
ratification of the instruments on his part; but the testimony 
was properly regarded as insufficient by the Court. 

There being no authority in the power of attorney produced 
in evidence for the wife to mortgage her own real estate, the 
Court was clearly right in deciding that the note secured by 
such mortgage, and executed by the wife for herself and as the 
attorney in fact of her husband, was unauthorized by the power 
of attorney in question. 

We therefore, on the first ground of the motion for a new trial, 
i.e., that the decision of the Court was contrary to the law and 
the evidence, find no reason for granting a new trial. 

Upon the second ground—that of newly-discovered evidence 
—we find from the affidavits filed in support of the motion, par- 
ticularly the affidavit of Cecil Brown, that there were circum- 
stances unknown to the plaintiff at the time of the trial which 
would have materially altered the character of the case before 
the Court if the plaintiff could have introduced testimony con- 
cerning them. Brown’s statement in effect is, that he acted for 
plaintiff in loaning the money in question, and that the power 
of attorney on file is not the one under which Catherine 
Batchelor acted as attorney to execute the note and mortgage in 
question ; that he examined and rejected it. and that there was 
a power of attorney under which Catherine Batchelor acted in 
executing the mortgage and note, from her husband, which was 
special for the purpose of the loan of $1000 to E. Batchelor on 
the mortgage of his wife’s property and the execution of a note 
therefor. 

The plaintiff’s affidavit alleges that the information contained 
in Mr. Brown’s affidavit is a surprise to him, and that he was 
ignorant thereof at the time of the trial and had no means of 
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discovering the same in time for production thereof at the 
hearing. In his testimony he says: “I have not given it (pre- 
sumably his suit) as much thought as I should.” 

It is urged by defendants’ counsel that Mr. Brown being the 
plaintiff’s agent in the effecting of the loan, his knowledge is 
the knowledge of his principal, and consequently the plaintiff is 
not entitled to a new trial on the ground of newly-discovered 
evidence. It seems to us that this is not a proper ‘application 
of the principle referred to. Mr. Brown’s information was in 
the nature of a lawyer’s professional opinion as to the legal 
character of written instruments, and the plaintiff could not be 
expected to know several years later that a power of attorney in 
his possession between the same parties, and for a similar object 
as the one referred to in Mr. Brown’s affidavit, was not the one 
under which the mortgage and note were executed, especially 
as Mr. Brown was not his attorney in conducting the case. 
Under these circumstances the surprise of the plaintiff is not 
inconsistent with a reasonable degree of diligence. 

Although it seems to us that there was enough in the evidence 
to have suggested to plaintiff’s counsel the probability that they 
had the wrong power of attorney, and to have put them on the 
search for another; yet we feel that the benefit of the doubt as 
to the exercise of proper diligence may be given in favor of the 
plaintiff and a new trial ordered in order to promote the ends of 
justice; but on terms of payment of plaintiff’s costs up to this 
date, such costs not to be recovered in any judgment that may 
be had. 

W. A. Whiting, for plaintiff. 

W. A, Kinney, for defendants. 
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In the Matter of VICTORIA FORTADO, an infant married 
under legal age. 


APPEAL FROM Decision oF Jupp, C.J. 
: JANUARY TERM, 1888. 


Jupp, C.J., McCuLLY, Preston, Bickerton and Dorr, JJ. 


Section 1314 Civil Code provides that “a suit to annul a marriage on 
the ground that one of the parties was under legal age, may be 
brought by the parent or guardian entitled to the custody of such 
minor,’ ” 


Held, allowing demurrer by the minor, that the suit should have been 
brought in the name of the minor by the parent or guardian, or 
in the parent’s own name, making the minor a defendant. 


Per Dole, J. : The demurrer should be sustained solely on the ground 
that the first rule of Court had not been complied with in the 
caption of the petition. 


OPINION OF THE COURT, BY BICKERTON, J. 


This matter comes here on appeal from a decision of the 
Chief Justice, overruling the demurrer of Pedro Fernandez, 
respondent, to the bill of complaint, who for cause of demurrer 
sbows “that by said bill of complaint this defendant is alone 
made party defendant thereto, whereas it appears by said bill 
that the said Victoria Fortado is a necessary party defendant.” 

Section 1314, Civil Code, provides that “a suit to annul a 
marriage on the ground that one of the parties was under legal 
age, may be brought by the parent or guardian entitled to the 
custody of such minor.” 

After viewing the pleadings and hearing the arguments of 
counsel on both sides, we are of opinion that the intention of the 
statute is that suits of this nature should be brought in the 
name of the minor, by the parent or guardian,-and that this suit 
should have been brought in the name of Victoria Fortado by 
her father Antone Moniz Fortado, or in his own name, and the 
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minor might have been made a party defendant. For this 
reason the demurrer is sustained, and the plaintiff has leave to 
amend. 7 

We notice that the defendant is simply named in the com- 
plaint as Pedro; we think his full name, which appears to be 
Pedro Fernandez, should be inserted. Also that the allegation 
of marriage is very uncertain and indefinite. We think the 
time and place of marriage, and by wkom solemnized, should 
be set forth particularly. 

V. V. Ashford, for petitioner. 

W. O. Smith, for respondents. 


I am unable to agree with the reasons given in the opinion of 
the majority of the Court, but join with them in sustaining the 
demurrer filed in the case, solely on the ground that the first 
rule of Court has not been complied with by the plaintiff in the 


caption of his petition. 
SanrorD B. Dore. 
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KIAN TAT et al. vs. YUNG AH IN et als. 
APPEAL FROM DeEcREE oF McCuLty, V.C. 
JANUARY TERM, 1888. 


Jupp, C.J., McCutty, Preston, Bickerron and Do ter, JJ. 


Plaintiffs, some of the partners in a firm of rice planters, brought suit 
against the defendant Yung Ah In and other partners for a disso- 
lution of the partnership, and an account against Yung Ah In, 
alleging that he had improperly appropriated moneys of the part- 
nership. An account was directed, and the Master’s report was 
accepted by both parties and confirmed by the Vice-Chancellor, 
who being of opinion that the plaintiffs had not made such a case 
as would entitle them to a dissolution, denied that portion of the 
relief asked for. 


The plaintiffs having appealed, it was ‘held that the decree appealed 
from should be upheld and the appeal dismissed. 
OPINION OF THE COURT, BY PRESTON, J. 


This was a suit brought by the plaintiffs, some of the partners 
in a company carrying on the business of rice planters under the 
firm name of the Sun Wo Sung Company, against Yung Ah In, 
the manager (also a partner), and other partners of the com- 
pany, praying for a dissolution of the partnership and an account 
against the defendant Yung Ah In. 

The bill charged (inter alia) that the defendant Yung Ah In, 
as manager, had received about $2000 of the money of the part- 
nership which he was instructed and agreed to apply to the 
payment of a debt to W. R. Castle of about $7500 secured by 
mortgage, but which said Yung Ah In had failed go to apply, 
but had converted the same to his own use, and refused to 
account therefor to the plaintiffs; also that he had converted 
to his own use other moneys of the partnership, the amounts 
whereof the plaintiffs were unable to state. 

At the hearing the Vice-Chancellor ordered an account to 
be taken between the parties, and the Master’s report thereon 
was accepted by both parties and confirmed by the Court. 
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The Vice-Chancellor considered that the plaintiffs had not 
made such a case against the defendant Yung Ah In as would 
entitle them to have the partnership dissolved; decreed that 
“the prayer in the complainant’s bill, that the partnership 
existing between the parties to this suit be dissolved, shall 
be and the same is hereby denied.” 

To this part of the decree the plaintiffs appealed. 

On the argument it was urged on the part of the plaintiffs 
that “the Court will dissolve a partnership if the misconduct is 
of such a nature as utterly to destroy the mutual confidence 
which must subsist between the partners.” Lindley on Part- 
nership. p. 227. 

“Willful acts of fraud and bad faith are sufficient grounds 
for dissolution.” Collyer on Partnership, Section 291. 

“ All that is necessary is to satisfy the Court that it is impos- 
sible for the partners to place that confidence in each other which 
each had a right to expect, and that such impossibility had not 
been caused by the person seeking to take advantage of it.” 
Lindley, p. 228. 

Other authorities to the same effect were cited. 


By tHE Court. 


We have considered the evidence and proofs in this case, and 
also the arguments of counsel. 

We do not dispute the authorities cited, but we do not think 
the plaintiffs have shown such conduct on the part of the de- 
fendant Yung Ab In as brings this case within them. 

Many of the partners are ignorant men and unable to read, 
and it may be difficult for them to understand the mode in 
which it is necessary to conduct the business. 

The accounts have been adjusted; the moneys in the hands 
of the plaintiffs and Yung Ah In have been accounted for, the 
debts paid, and the balance distributed, and the business may 
now be carried on in a satisfactory manner. - 

We think that the misunderstanding between the plaintiffs 
and Yung Ah In has not been caused by any fraud or willful 
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misconduct on the part of the latter, but has arisen principally 
from the confused manner in which the accounts were kept. 

We do not think it would be for the advantage of any of the 
parties that the business should be wound up, and therefore 
agree with the Vice-Chancellor, and hold that the decree ap- 
pealed from should be upheld. 

The appeal is dismissed with costs. 

Hartwell and Neumann, for plaintiffs. 

W. O. Smith and Castle, for defendants. 


KANAKANUI and KAUPALOLO vs. F. L. LESLIE. 
In Equity. APPkAL From CHANCELLOR JUDD. 


JANUARY TERM, 1888. 
Jupp, C.J., McCuriy, Preston, Bickerton and Dore, JJ. 


On a bill to set aside a conveyance of land on the ground of fraud, the 
evidence showed that the deed was understandingly executed and 
the alleged secret trust not disclosed or proved, and the bill was 
therefore dismissed. 


Failure to pay the consideration named in the deed is not ground for 
annulling it. 
OPINION OF THE COURT, BY PRESTON, J. 


We have carefully considered the pleadings and evidence in 
this case, and the arguments of counsel, and see no reason to 
differ from the conclusions arrived at by the Chancellor. 

We are of the opinion that the plaintiffs have failed to prove 
the allegations made in their bill, and therefore affirm the 
decree appealed from. 

The appeal is dismissed with costs, but without prejudice to 
any other proceedings the plaintiffs may be advised to take to 
enforce any supposed rights they may think they have in the 
matter. 

W. C. Achi, for plaintiffs, appellants. 

F. M. Hatch, for defendant, respondent. 
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OPINION OF CHANCELLOR JUDD, APPEALED FROM. 


This is a bill in equity to set aside a deed on the ground of 
fraud, which is alleged to be, that defendant and his brother-in- 
law, George Freidenberg, persuaded one Kaae, (w.) now deceased, 
and Kanakanui, (plaintiff) her husband, to convey certain 
premises in Kapuukolo, Honolulu, to him, Leslie, for the ficti- 
tious consideration of fifteen hundred dollars, in order that he 
might be the agent of the grantors to recover of the Government 
damages for such portion of the premises as it might take for a 
road. 

The great fire, which destroyed several houses on this land, 
occurred on the 18th day of April, 1886, and the deed in ques- 
tion was executed on the 28th of April. 

The evidence on the part of the plaintiffs is to the effect that 
these representatione were made and that no money was ever 
paid for the land. The evidence for the defendant is to the 
effect that no such representations were made, but that a genuine 
sale of the premises was accomplished and the full consideration 
of fifteen hundred dollars was paid. 

Most of the testimony is upon the question whether the con- 
sideration was paid, and it is exceedingly conflicting : developing, 
I regret to say, gross perjury on one side or the other. 

But I have come to the conclusion derived from witnesses 
that are disinterested, that the deed was executed understand- 
ingly by the grantors, and a bona fide sale effected. The secret 
trust, if any existed, was not disclosed by the grantors when the 
deed was read and explained to them by Mr. Monsgarratt. I 
think they would naturally have done so when they found that 
the deed was silent on this matter. There is no evidence by 
the plaintiff, Kanakanui, whose testimony is mainly relied upon, 
that he was cautioned not to mention it when the deed should 
be read. In fact his conduct in quitting the land after his 
wife’s death, upon notice to him by Leslie, is consistent with 
the view that a sale was intended, and Leslie’s conduct in 
dealing with the tenants on the land, even before Kaae’s death, 
is also consistent with this view. 
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That Leslie did not claim possession of the land from Kaae 
and Kanakanui in the lifetime of Kaae, is accounted for by the 
fact that Freidenberg, Leslie’s brother-in-law, was living with 
Kaae, on the premises, as her paramour, and because Leslie did 
not have at that time any use for the premises with which their 
possession would interfere. 

The question whether the consideration was paid is a grave 
one, but the mere failure to pay for the land is not of itself a 
sufficient reason for annulling the deed. Having found that 
the intention of the parties was to sell the land, upon the testi- 
mony of persons who are not involved in the question whether 
the purchase-money was paid, I have come to the conclusion 
that the deed must stand. The plaintiffs can have their action 
for the purchase-money, and I refrain from giving any opinion 
whether it was paid, as it might prejudice the parties to such an 
action, as also the case of a charge of conspiracy against two of 
the witnesses for the plaintiff. 

I dismiss the bill. 

15 
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GEO. W. WILFONG vs. JOHN H. PATY and SAMUEL 
PARKER. 


APPEAL FROM ORDER OF Jupp, C.J. 
JANUARY TERM, 1888. 


Jupp, C.J., McCuLty, Preston and Bickerton, JJ. Dots, J., 
having been of counsel, did not sit. 


The defendants had been determined by the Court to have held cer- 
tain shares of stock as security for the payment of notes given in 
purchase from them of a plantation, and of another note for $6000 
assigned to them with the stock as collateral to it. The planta- 
tion was surrendered. Neither party had made appropriation of 
the dividends to either the plantation note or the assigned note. 
Held, that the dividends on the stock should be considered since 
the surrender as having been appropriated toward the payment 
of the assigned note, interest and principal, “justice and equity” 
requiring that the defendants be now allowed to do what they 
would have done as mortgagees of the stock, as the Court makes 
them, and not owners as they bad considered themselves to be. 


Order confirmed. 
OPINION OF THE CourT, BY McCuLLy, J. 


The defendants excepted to the master’s report in finding due 
the defendants three hundred and eighty-five and 48-100 
($385.48) dollars and moved that the report be modified to allow 
the defendants fifteen hundred sixty-nine and 63-100 ($1569.63) 
dollars, which exception was allowed by the Chief Justice to the 
extent of allowing the sum claimed less the sum of one hundred 
forty-nine and 95-100 dollars charged for compound interest. 

From this decision the plaintiff appealed. By reference to 
the litigation in this case and the decision of the Court, upon 
which reference was made to the Master for computation, it will 
be seen that the Court determined that the defendants, Paty 
and Parker, held certain shares of the Hawaiian Agricultural 
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Company as a pledge to secure the payment both of notes and in- 
terest given with a mortgage upon a planting interest in Hamakua, 
and of a certain note for six thousand ($6000) dollars originally 
given to C. Brewer & Co., with whom the shares were then first 
pledged, and the Court further held that the subsequent re-con- 
veyance by the plaintiff to the defendants of the planting 
interest was a release of the charge on the shares for the notes 
which had been given for the plantation, leaving the shares then 
pledged for the payment of the six thousand ($6000) dollar note, 
as originally pledged to Brewer & Co. See ante, page 120. 

The plantation was sold back to defendants, March 31st, 1884. 
The defendants made an account appropriating from the 
dividends an amount sufficient to meet the interest to that date 
on the six thousand ($6000) dollar note, the remainder of the 
dividends going in against the interest on the other notes, and 
from that date appropriating all the dividends to the interest 
and in reduction of the principal. In this way the balance due 
on the note is fifteen hundred sixty-nine and 63-100 ($1569.63) 
dollars. The plaintiff claims that the whole of the dividends 
from the beginning should have been appropriated to the interest 
and reduction of the principal of this note. 

By this computation the balance due is three hundred eighty- 
five and 48-100 ($385.48) dollars. 

What should be the rule of appropriation? In this case the 
debtor made no appropriation, for the money did not pass 
through his hands, and he does not appear to have made any 
claim at this time to direct the receipts to any account, they 
being of very inconsiderable amount in proportion to his whole 
indebtedness. 

The creditor did not at that time make a specific appropria- 
tion for he considered that he had purchased the shares. He 
kept no account, as to the debtor, of the receipts from dividends. 

His account presented to the Court was made only in con- 
nection with this suit. 

We are left to the third case of the common law, if the com- 
mon law is followed, of neither party making application. 
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If neither party makes a specific appropriation of the money, 
the law will appropriate it as the justice and equity of the case 
may require, per Justice Story, Creemer vs. Higginson, 1 Mason, 
338, cited in 2 Parsons on Contracts 629, and in 2 Greenleaf’s 
Ev., Sec. 529 ; Munger on the Application of Payments, Chap. IIT. 

The Court has determined that the defendants were in the 
position of mortgagees of the stock. 

It may be said that the Court has made them mortgagees 
against their claim that they were the owners of it. “Justice 
and } quity ” would seem to require that they should be placed 
in .hat position at the date of the re-sale of the plantation and 
the discharge of the plantation debt from security on the mort- 
gaged shares. 

If the defendants had then recognized their position they 
would have availed themselves of their right to consider the 
previous payments by the dividends, in excess of the interest on 
this note, to have gone upon the account of the other debt for 
which the shares were security, leaving the principal of the note 
without reduction. 

He that asks equity must do equity. The defendants must 
be considered by the Court as having made the appropriation 
which should have been made. 

There would otherwise be no force in the finding of the Court 
that these shares were subject to the charge of both the accounts. 

The order appealed from is therefore confirmed. 

W. O. Smith, for plaintiff. 

F. M. Hatch, for defendants. 
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T. W. EVERETT vs. R. HOAPILI BAKER. 
SpecraL TERM, FEBRUARY, 1888. 
PETITION FOR A WRIT OF MANDAMUS. 


Jupp, C.J., McCutty, Preston, BICKERTON and Do te, JJ. 


The act of His Majesty, in pursuance of the power given him by the 
Constitution of approving and of disapproving of bills passed by 
the Legislature, is a personal one and does not require the advice 
and consent of the Cabinet. 


OPINION OF THE CouRT, BY Jupp, C.J. Mr. Justice Do te, 
dissenting. 


During the January Term, 1888, application was made to the 
Justices of the Supreme Court for a Writ of Mandamus. Fol- 
lowing is the petition : 

The undersigned Thomas W. Everett, of Wailuku, in the 
Island of Maui, respectfully represents unto this honorable Court 
as follows to wit: 

1. That he is the Sheriff of the said Island of Maui, duly 
appointed and commissioned, and in the discharge of the duties 
of said office. 

2. That tae above named defendant, Robert Hoapili Baker, 
was prior to and during the 31st day of December, 1887, the 
duly comissioned Governor of the said Island of Maui, and in 
the discharge of the duties, and in the possession of all books 
and records theretofore and then preserved in and as a part of 
and belonging to the said office of Governor. 

3. That by virtue of a statute passed by the Hawaiian Legis- 
lature at its extraordinary session in 1887, entitled, “An Act 
to provide for the discharge of certain duties heretofore per- 
formed by the Governors of the different Islands,” it became 
the duty of the defendant to transfer and deliver to the Sheriff 
of the said Island of Maui certain records of the office of said 
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Governor of Maui, to wit: the records relating to the adminis- 
tration of oaths and the taking of depositions; the selection and 
construction of pounds and the appointment and removal of 
poundmasters; the certification of impressions of brands and 
marks; the control, preservation and disposition of wrecks and 
wreckages; the shipping and discharge of seamen, and the 
testing and certification of weights and measures. 

4, That demand has been made upon the said defendant at 
divers times since the 31st day of December, 1887, to so transfer 
and deliver to this plaintiff the records aforementioned, but 
that the said defendant utterly neglected and refused and doth 
still, although said records are now detained by him the said 
defendant, neglect and refuse to transfer and deliver the same 
or any thereof to this plaintiff. 

5. That plaintiff is advised and believes that the possession 
of said records by this plaintiff is necessary to the due adminis- 
tration of the duties of his said office, and if plaintiff should be 
confined to the ordinary legal forms for the purpose of obtain- 
ing the custody of said records, the slowness of such ordinary 
legal forms would be likely to produce such delay that the 
public good and the administration of the law would suffer 
therefrom. 

Wherefore the plaintiff prays that there issue out of and 
under the seal of this Honorable Court an Alternative Writ of 
mandamus, to be directed to the said defendant Robt. Hoapili 
Baker, commanding him within a certain time to be therein 
named, to transfer and deliver to this plaintiff the records afore- 
said, or that in default of such delivery, he shall show cause to 
this Honorable Court, at a time to be in said writ specified, why 
a peremptory writ of mandate should not issue against him, 
peremptorily commanding him to transfer and deliver the said 
records to this plaintiff: and that in default of defendant’s 
showing such cause, such peremptory writ as aforesaid may 
issue to and against said defendant. 

On the return day the respondent filed the following answer 
and return: 
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And now comes Robert Hoapili Baker, the above named 
defendant, and makes this his answer and return to the writ in 
the above entitled cause and says: 

1. That he admits that Thos. W. Everett is Sheriff of the 
Island of Maui, duly appointed and commissioned, and in the 
discharge of the duties of said office. 

2. That he admits that he was, prior to the 3lst day of 
December, 1887, and says he now is, the duly commissioned 
Governor of the Island of Maui, and in possession of the records 
of said office. 

3. That he denies that there is in existence any law of this 
Kingdom which requires him to transfer and deliver to the 
Sheriff of the said Island of Maui certain records of the office of 
said Governor of Maui, to wit: the records relating to the ad- 
ministration of oaths and the taking of depositions; the selec- 
tion and construction of pounds and the appointment and re- 
moval of poundmasters; the certification of impressions of 
brands and marks; the control, preservation and disposition of 
wrecks and wreckages; the shipping and discharge of seamen: 
and the testing and certification of weights and measures. 

4, That he admits that the demand has been made since the 
31st day of December, 1887, to so transfer snd deliver to the 
plaintiff the records aforementioned. 

And this defendant further answering, says that he was com- 
missioned as Governor of said Island of Maui, on the 4th day of 
October, A. D. 1886, and can only be removed from said office 
by impeachment. 

Wherefore he prays that said petition be dismissed with costs. 

The original copy of the Act of the Legislature under disscu- 
sion was produced and the certificate of the President of the 
Legislature, appended to it, was admitted to contain a correct 
recital of all that was done in the premises. This certificate is 
as follows: 

“I hereby certify that the foregoing Act, having passed its 
third reading in the Legislature of the Hawaiian Kingdom, on 
the second day of December, 1887, was presented to his Majesty 
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the King, through the Cabinet, on the fifth day of December, 
1887; that on the ninth day of December, 1887, it was returned 
to the Legislature by His Majesty the King, unsigned, together 
with a message setting forth certain reasons why he refused to 
sign the same; that it appeared that such message was not 
countersigned by a Minister, and that his Majesty’s act in so 
returning the same was done without the advice and consent of 
the Cabinet ; that thereafter the Legislature adopted are solution 
that said act of the King, not being countersigned by a Minister 
and having been done without the advice and consent of the 
Cabinet could not be considered a refusal to approve the Act 
within the meaning of Article 48 of the Constitution, which 
action of the Legislature was duly communicated to the King; 
and I do hereby further certify that more than ten days (Sundays 
excepted) have elapsed since said Act was presented to the 
King, and that (except as aforesaid) the same has not been 
returned to the Legislature, and that the Legislature had not 
adjourned prior to the expiration of said period of ten days. 

“Dated Honolulu, Dec. 28, 1887.” 

The following Articles of the Constitution are involved in 
this discussion. 

Article 48. Every bill which shall have passed the Legisla- 
ture, shall, before it becomes a law, be presented to the King. 
If he approve he shall sign it and it shall thereby become a law, 
but, if not, he shall return it, with his objections, to the Legis- 
lature, which shall enter the-objections at large on their journal 
and proceed to reconsider it. If after such reconsideration it 
shall be approved by a two-thirds vote of all the elective mem- 
bers of the Legislature it shall become alaw. In all such cases 
the votes shall be determined by yeas and nays, and the names 
of the persons voting for and against the bill shall be entered on 
the journal of the Legislature. If any bill shall not be returned 
by the King within ten days (Sundays excepted) after it shall 
have been presented to him, the same shall be a law in like 
manner as if he had signed it, unless the Legislature by their 
adjournment prevent its return, in which case it shall not be a law. 
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Article 78. Wherever by this Constitution any act is to be 
done or performed by the King or the Sovereign, it shall, unless 
otherwise expressed, mean that such act shall be done and per- 
formed by the Sovereign by and with the advice and consent of 
the Cabinet. 

Article 31. The person of the King is inviolable and sacred. 
His Ministers are responsible. To the King and the Cabinet 
belongs the executive power. All laws that have passed the 
Legislature shall require His Majesty’s signature in order to 
their validity, except as provided in Article 48. 

Article 41. The Cabinet shall consist of the Minister of 
Foreign Affairs, the Minister of the Interior, the Minister of 
Finance and the Attorney-General, and they shall be His 
Majesty’s special advisers in the executive affairs of the 
Kingdom ; and they shall be ex-officio members of His Majesty’s 
Privy Council of State. They shall be appointed and com- 
missioned by the King, and shall be removed by him only 
upon a vote of want of confidence passed by a majority of 
all the elective members of the Legislature, or upon conviction 
of felony, and shall be subject to impeachment. No act of the 
King shall have any effect unless it be countersigned by a 
member of the Cabinet, who by that signature makes himself 
responsible, 


By THE Court. 


The certificate attached to the Act under consideration makes 
it known that the Act was returned by the King unsigned, with 
a message setting forth certain reasons why he refused to sign 
the same, and that such message was not countersigned by a 
Minister, and that His Majesty’s act in so returning the same 
was done without the advice and consent of the Cabinet, and 
that the Legislature considered that this was not a refusal, or 
veto as popularly styled, within the meaning of Article 48 of the 
Constitution. 

If there had been a Constitutional veto of the Act or bill, it 
is clear that by the provisions of Article 48 it was left for the 
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Legislature to re-consider and make the bill a law by a two- 
thirds vote of the elective members, and that failing this the 
bill remained vetoed. 

The controlling question then is whether the refusal of the 
King to sign a bill which has been passed by a majority of the 
Legislature requires for its validity to be done by the advice 
and consent of his Cabinet, evinced by the counter-signature of 
a Minister, or is the individual right of the King. 

We are thus led to consider what is the meaning of Article 48 
of the Constitution, and whether the power of the King in 
approving or disapproving of bills passed by the Legislature is 
controlled by Article 78, and to determine whether Article 48 is 
an exception to the general words of Article 78. The words in 
this article which provide for the exceptions to which they shall 
not apply are, “unless otherwise expressed.” 

This means that any act which the Constitution requires to 
be done by the King shall be done by him by and with the 
advice and consent of the Cabinet, unless the article defining 
the act to be done shall of itself show that the concurrence of 
the Cabinet is not required. An illustration of this is found in 
Article 70, where the King, his Cabinet and the Legislature 
have the authority to require opinions of the Justices of the 
Supreme Court. The context shows that as the Cabinet have 
this authority, and the King also has it, the concurrence of the 
Cabinet is not necessary to enable the King to procure such 
opinion. 

So also in Article 41, where the power is given to the King to 
appoint and commission his Cabinet, and to remove them upon 
a vote of want of confidence by the Legislature. From the 
nature of the act of removal the Cabinet could not withhold 
their consent to the King’s act in removing them. It is here 
expressed otherwise than that this act requires the advice and 
consent of the Cabinet. 

In Article 48, which prescribes the method by which a bill 
passed by the Legislature may become law, it is required that 
such bill shall, as a condition precedent, be presented to the 
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King. His mind must then act upon it, for “if he approve of 
it he shall sign it, and it shall thereby become a law.” This 
act of approval implies that he has become acquainted with its 
contents, and that in the exercise of his judgment he deems it 
advisable that it become law. The nature of this act requires 
his reasoning faculties to be exerted as to the necessity and 
wisdom of the measure. In arriving at his conclusions he may 
and ought to ask and receive the advice of his Cabinet; but at 
the final moment of decision he must settle for himself whether 
the measure shall become law or not; and if this decision can 
be prevented by the Cabinet, then it is not his act but their act. 

Suppose the case of a bill passing the Legislature which the 
Cabinet thought should not receive the. King’s approval, but 
which the King was desirous of approving, could the Cabinet 
veto such a bill? If so, in what way should their failure to 
concur be manifested ? By omitting to countersign the King’s 
signature. Countersigning by a Minister is not required by 
Article 48 of the Constitution, which designates the steps to be 
taken whereby a bill shall become effectual asa law. A con- 
struction which would make the Ministerial counter-signature 
of a law essential to its validity would render invalid every 
statute passed by the Legislature of this Kingdom siace the 
Constitution of 1864 up to the special session of 1887—including 
the whole Penal Code—and throw the nation into the direst 
confusion. 

Article 48 also provides that a bill may become a law if the 
King shall withhold it from the Legislature after the lapse of ten 
days from the time of its presentation to him. In this case the 
King does no overt act to the bill. He neither signs the bill 
nor returns it with his objections. Will it be contended that 
this constructive approval of the King requires the consent of 
the Cabinet? If so, how shall it be expressed? By the signa- 
ture of a Minister when the King’s name has not been affixed 
to the bill. 

We think that the plain and obvious meaning of the whole 
context of Article 48 is that the power of the King to approve or 
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disapprove a bill is a personal, individual right, and this article 
standing alone would never have given rise to doubt. Since the 
78th Article contains the words “unless otherwise expressed,” 
therefore, any act of the King which does not, by force of the 
article which defines the act, require the consent of the Cabinet, 
is excepted from the operation of the general rule laid down in 
Article 78. By this reasoning we do not find Article 78 to be 
repugnant to Article 48. Force and effect is given to both 
articles, which is the proper method of construction. And in 
this view it is not necessary to discuss the question whether 
Article 78, being later in the instrument, should control an 
earlier article. 

What is the nature of the act of the King in approving or dis- 
approving a bill? Is it an executive or legislative function ? 
It is to be noticed that Article 48 defining this function is 
identical with the corresponding article from the Constitution 
of the United States, altered only so far as to conform to the 
nature of our Legislature which consists of one House. 

Pomeroy, in Section 174 of his Constitutiona] Law, says: 
“ Although the Constitution, in its general language, vests the 
legislative power in a Congress which is declared to consist of a 
Senate and a House of Representatives, yet a reference to other 
portions of the organic law shows that this Congress does not, 
in fact, possess the sole legislative function. No law can be 
passed without the consent of the Executive unless two-thirds 
of both Houses shall finally concur therein. The assent of 
the President is as necessary to the enactment of any measure 
having the nature of law as that of a majority of both branches 
of Congress. In this the President legislates. His affirmative 
or negative decision is a step in the process of creating and not 
of executing laws. By virtue of the various provisions of the 
Constitution, the Congress is, in fact, though not formally and 
in terms, composed of three distinct bodies—President, Senate 
and House of Representatives—and all must concur, with the 
single exception just noticed, that a two-thirds vote of both the 
other branches avails against the dissent of the Executive.” 
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In Fowler vs. Peirce, 2 Cal., 165, it was held that in approving 
a statute, the Executive acts as a component part of the law- 
making power, and his power of approval ceases on the adjourn- 
ment of the Legislature. 

We understand that Von Holst, a German writer, holds a 
different opinion. But whereas in the United States, since the 
legislative power is vested by the Constitution in the “ Congress of 
the United States,” there may be differences of opinion as to 
the character of the President’s act, the question admits of no 
doubt as regards the King of these Islands, for Article 44 reads: 
“The legislative power of the Kingdom is vested in the King 
and the Legislature, which shall consist of the Nobles and 
Representatives sitting together.” 

The King’s act in approving or disapproving bills is the exer- 
cise of a legislative function, for he is by the organic law a con- 
stituent of the law-making body. It cannot be seriously con- 
tended that Article 44, above quoted, should be coupled with 
Article 78, and that without Article 42, which gives the Cabinet 
seats in the Legislature, they would be vested with legislative 
power. That the King is a part of the law-making power is 
further evidenced by Article 76 of the Constitution, which 
declares that the enacting style in making and passing all Acta 
and laws shall be: “ Be it enacted by the King and the Legis- 
lature of the Hawaiian Kingdom.” 

Article 41 of the Constitution defines the Cabinet, and pre- 
scribes that “they shall be His Majesty’s special advisers in 
the executive affairs of the Kingdom.” Reading this article 
with Article 78 leads to the conclusion, which is not a forced 
one, that the “acts” of the King, which require the advice and 
consent of the Cabinet, are confined to executive acts, and do 
not include legislative functions. If Article 41 had made the 
Cabinet the special advisers of the King on all affairs of the 
Kingdom, there would be more room for the contention that the 
“acts” referred to in Article 78 included legislative as well as 
executive. 

It may well be contended that as by the 41st Article the 
Cabinet are His Majesty’s special advisers in the executive 
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affairs of the Kingdom, and that no act of the King shall have 
any effect unless it be countersigned by a member of the 
Cabinet, who by that signature makes himself responsible, the 
effect of Article 78 is to require in addition the consent of the 
whole Cabinet, and thus the responsibility is thrown upon the 
whole, and the inconveniences of a divided Cabinet obviated. 
The counter-signature of a Minister to a legislative act of the 
King is not required, because a Minister could not be subjected 
to impeachment for such an act. 

Since the argument, the Attorney-General has filed a brief in 
which he says: “It has not hitherto been considered, and I do 
not think it is necessary that the King’s signature to laws be 
attested by any Minister.” 

On the argument the Attorney-General strenuously insisted 
upon such necessity, and quoted from Webster’s Dictionary and 
other authorities as to the meaning of the word “act” in support 
of his contention. 

It seems to us, it being thus conceded that the signature of 
the King to an Act of the Legislature is not an “act of the 
King” within the meaning of Article 41, requiring countersigning 
by a Minister, it follows that the message declining to sign must 
come under the same rule, and therefore the substantial part of 
the Attorney-General’s position fails. 

But it is urged that there is no analogy between the veto 
power of the President of the United States, which is individual 
and irresponsible, and that of the King of these Islands, because 
the President’s term of office is limited, and he is subject to im- 
peachment, and in these methods the will of the people may 
find expression against a vicious use of this power. This argu- 
ment, as it seems to us, is good reasoning why the framers of 
the Constitution of the United States were willing to trust the 
President with this power; but it is no argument against the 
view that the articles in both the American and Hawaiian Con- 
stitutions which define the veto-power of the Chief Executive, 
being identical in language, do not in both cases entrust them 
with a power of veto which can be exercised according to indi- 
vidual] judgment. 
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Great Britain is held up as the great exemplar. In that 
Kingdom, by its unwritten Constitution, the Sovereign has the 
veto power, but, as the historian Macaulay says: “It is hardly 
possible to conceive circumstances in which a sovereign so 
situated can refuse to assent to a bill which has been approved 
by both branches of the Legislature. Such a refusal would 
necessarily imply one of two things—that the Sovereign acted 
in opposition to the advice of the Ministry, or that the Ministry 
was at issue, on a question of vital importance, with a majority 
both of the Commons and of the Lords. On either supposition 
the country would be in a most critical state—in a state which, 
if long continued, must end in a revolution.” Macaulay’s 
History of England, Vol. IV., p. 137. 

But this concedes that the naked right of veto exists in the 
Sovereign of Great Britain, though it would be dangerous to 
exercise it. Burke, in his letter to the Sheriffs of Bristol, says: 
“The King’s negative to bills is one of the most indisputed of 
the royal prerogatives, and it extends to all cases whatsoever. 
I am far from certain that if several laws, which I know, had 
fallen under the stroke of that sceptre, that the public would 
have had a very heavy loss. But itis not the propriety of the 
exercise which is in question. The exercise itself is wisely 
forborne. Its repose may be the preservation of its existence, 
and its existence may be the means of saving the Constitution 
itself on an occasion worthy of bringing it forth.” 

The parallelism between Hawaii and Great Britain is not 
perfect, because the latter country has a government hy Parlia- 
ment; the Ministry must have seats in one House or the other, 
and must be taken from the party who are in the majority. 

The Hawaiian Constitution has features resembling that of 
Great Britain in some respects, and in other respects resembling 
that of the United States, and has many features differing from 
both. And where the parallelism fails, the argument by analogy 
fails with it. We are, therefore, obliged to construe the Ha- 
waiian Constitution by its intrinsic features. 

The arguments drawn from English history would have 
cogency if addressed to a body that were framing a Constitution 
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for Hawaii, but they are of little weight in ascertaining the true 
intent and meaning of the instrument now formed and in force 
as the fundamental law of the land. This Court sits not as a 
Legislature to make or amend the Constitution, but to discharge 
the judicial duty cast upon it by the law of interpreting the 
Constitution. 

The preamble of the Constitution, which reads: 

“ Whereas, the Constitution of this Kingdom heretofore in 
force contains many provisions subversive of civil rights, and 
incompatible with enlightened constitutional government: 

“ And Whereas, it has become imperative, in order to restore 
order and tranquility, and the confidence necessary to a further 
maintenance of the present government that a new Constitution 
should be at once promulgated : 

“Now Therefore I, Kalakaua, King of the Hawaiian Islands, 
in my capacity as Sovereign of this Kingdom, and as the repre- 
sentative of the people hereunto by them duly authorized and 
empowered, do annul and abrogate the Constitution promulgated 
by Kamehameha the Fifth, on the twentieth day of August, 
A. D. 1864, and do proclaim and promulgate this Constitution ;” 
is urged as a strong reason why we should interpret the Consti- 
tution to mean that the veto is an act of the King which must 
have the consent of the Cabinet. 

It is evident from the whole scope of the Constitution of 1887 
that it was the intention of its framers to curtail the King’s power 
in the government. For example, Article 31 of the Constitution 
of 1864 read: “To the King belongs the executive power.” 
This article in the Constitution of 1887 reads: “To the King 
and the Cabinet belongs the executive power.” By Article 49 of 
the old Constitution the King’s power of veto was absolute and 
final. By returning a bill to the Legislature unsigned and ur- 
accompanied by any objections, it failed to become law, and 
could not be brought forward thereafter during the same session. 
By article 48 of the present Constitution this veto is limited, 
and can be overcome by a two-thirds vote of the Legislature, 
thus accomplishing a substantial abridgment of the royal 
power. 
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It is urged by the Attorney-General that this limitation is 
ineffective, and that at least thirty-two out of a House of forty- 
eight members must vote in favor of a vetoed bill to make it 
law, so that as some sixteen of the members may absent them- 
selves from the House, practically a vetoed bill can only become 
a law by unanimous consent of the elective members. But the 
House has the power to compel the attendance of members, and 
the same difficulties would stand in the way of the passage of 
a bill if vetoed by the Cabinet. 

If the power of veto is vested in the Cabinet, the practical 
result would be that no measure which they should oppose and 
vote against could become a law unless two-thirds of the elective 
members favored it. This would give to Ministers a power un- 
known in any other country and completely obliterate the 
legislative power of the King. 

The 48th Article requires of the King that if he disapprove of 
a bill, he sends to the House his objections to it, which are to be 
entered up on the journal, presumably in order that they may 
be the subject of discussion when the bill is reconsidered. 

Now, if these objections are the Cabinet’s objections and not 
the King’s, it would be an idle ceremony for the Cabinet to 
reiterate, in the form of a Royal Message, objections which they 
have already urged during the discussion in the Legislature 
against the passage of the bill. 

It is urged that as the 48th article allows only the elective 
members of the Legislature to vote upon a bill that has been 
vetoed by the King, and thus the Cabinet are excluded from this 
privilege, this was so framed in order that the Cabinet should 
not back up a measure vetoed by themselves, through tne King, 
by their own votes. Other reasons more satisfactory to us are 
that the Cabinet were not allowed to vote on a vetoed bill in 
order that they might not place themselves in a position of open 
antagonism to the King, and that a measure which the King 
disapproved of should, in order to become law, have sufficient 
merits to secure the approval of two-thirds of the House who re- 
present the people, not including the special advisers of the King. 

16 
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It was said at the argument that a decision contrary to the views 
of the government would lead to results most disastrous to the 
present and future welfare of this Kingdom. We do not antici- 
pate such results, but as Judges sworn to discharge our duties 
conscientiously and fearlessly, we are not moved by such con- 
siderations, if we can arrive at conclusions which commend 
themselves to our consciences and our judgment as we have in 
this case. 

The judgment of the Court is that the Act entitied “An Act 
to provide for the discharge of certain duties heretofore per- 
formed by the governors of the different islands” has not be- 
come a law, having been disapproved of by the King in the 
manner provided for by the Constitution. 

We deem the cause shown by the respondent is sufficient and 
the rule is discharged. 


DissENTING Opinion oF Mr. Justice DoLE. 


The legislative bill entitled “an Act to provide for the dis- 
charge of certain duties heretofore performed by governors of 
the different islands,” was presented to the King; before the 
lapse of ten days he returned it to the Legislature, unsigned, 
accompanied with a communication setting forth his objections 
to the bill. This communication was not countersigned by a 
member of the Cabinet, and it is in evidence that such return of 
the bill, with the statement of the King’s objections thereto, was 
without the advice or consent of the Cabinet. 

The issue raised by the pleadings in the case before the Court 
is, whether this bill became a law upon the lapse of ten days 
from the time it was presented to the King, according to the 
provisions of Article 48 of the Constitution. 

Article 48 reads as follows: “Every bill which shall have 
passed the Legislature, shall, before it becomes a law, be pre- 
sented to the King. If he approve he shall sign it and it shall 
thereby become a law, but if not, he shall return it with his 
objections to the Legislature, which shall enter the objections 
at large on their journal, and proceed to reconsider it. If 
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after such reconsideration it shall be approved by a two- 
thirds vote of all the elective members of the Legislature it 
shall become a Jaw. In all such cases the votes shall be deter- 
mined by yeas and nays, and the names of the persons voting 
for and against the bill shall be entered on the journal of the 
Legislature. If any bill shall not be returned by the King 
within ten days (Sundays excepted) after it shall have been 
presented to him, the same shall be a law in like manner as if 
he had signed it, unless the Legislature by their adjournment 
prevent its return, in which case it shall not be a law.” 

The respondent claims that the bill in question, having been 
returned unsigned by His Majesty, with his objections, to the 
Legislature, and there having been no reconsideration thereof 
by the “Legislature, it has failed to become law by virtue of 
Article 48. 

The complainant, on the other hand, contends that Article 48 
is qualified and controlled by the latter clause of Article 41, 
which reads: “ No act of the King shall have any effect unless 
it be countersigned by a member of the Cabinet, who by that 
signature makes himself responsible ;” and by Article 78, which 
reads as follows: ‘‘ Wherever by this Constitution any act is to 
be done or performed by the King or the Sovereign, it shall, 
unless otherwise expressed, mean that such act shall be done or 
performed by the Sovereign, by and with the advice and consent 
of the Cabinet ;”’ and therefore, that the King’s act in returning 
the bill in question to the Legislature with his objections thereto, 
without the advice and consent of the Cabinet, and without the 
signature of a member of the Cabinet, upon the statement of the 
King’s objections to the bill, was invalid and not an objection to 
the bill requiring a reconsideration, as contemplated by the 
Constitution. 

This position is met by the respondent with the argument that 
the act of returning the bill to the Legislature by the King with 
his objections, popularly termed a veto, is a legislative act and 
not an executive one, and that the above quotation from Article 
41 refers only to executive acts; in support of this view he 
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refers to Article 31, which says, “The person of the King is 
inviolable and sacred. His Ministers are responsible. To the 
King and the Cabinet belongs the executive power. All laws 
that have passed the legislature shall require His Majesty’s sig- 
nature in order to their validity, except as provided in Article 
48 ;” and to Article 41, the first part of which has the following: 
“The Cabinet shall consist of the Minister of Foreign Affairs, 
the Minister of the Interior, the Minister of Finance and the 
Attorney-General, and they shall be His Majesty’s special ad- 
visers in the executive affairs of the Kingdom.” The respon- 
dent offers the further proposition, that the expression of Article 
48 in reference to the application of the Royal signature to 
legislative bills, and the refusal thereof, withdraws such acts 
from the rule laid down in Article 78, that is, that the approval 
and veto of bills by the King are not required to be by the 
advice and consent of the Cabinet, beeause it is ‘ otherwise 
expressed ” or provided in Article 48. 

The conflict of opinion as to the meaning of the Constitution 
brought to the attention of the Court by this case, arises partly 
from the support given by Articles 31 and 41 of the Constitution, 
above quoted, in favor of the theory that the Ministers are the 
advisers of the King only “in the executive affairs of the King- 
dom,” and therefore that they are not his advisers in legislative 
matters; and it is argued by the respondent that when a veto 
message is sent to the Legislature, it being a legislative act, it is 
not covered by the provision of Article 41, that “no act of the 
King shall have any effect unless it be countersigned by a 
member of the Cabinet who by that signature makes himself 
responsible.” There is nothing in the context which tends 
directly to show that this provision is limited to executive acts 
and this conclusion must be arrived at, if received at all, 
through the mental process of argument. If it is necessary to 
consider it in the light of the whole of Article 41 and of Article 
31, it is equally necessary to consider it in the light of Article 
78, which comes after the others and thereby has the greater 
force, which is sweeping in its terms, and which admits of no 
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exception to its application unless such exception is expressed 
in the statement of the act to be performed by the King. 

Chief Justice Story, in the 190th Section of his Commentaries 
on the Constitution of the United States, says “a Constitution 
of Government founded by the people for themselves and their 
posterity, and for objects of the most momentous nature, for 
perpetual union, for the establishment of Justice, for the general 
welfare, and for a perpetuation of the blessing of liberty, 
necessarily requires that every interpretation of its powers should 
have a constant reference to these objects. No interpretation of 
the words in which those powers are granted can be a sound one, 
which narrows down their ordinary import so as to defeat those 
objects. That would be to destroy the spirit and cramp the 
letter.” This statement of one of the principles upon which the 
Constitution of the United States should be interpreted, is as 
applicable to our Constitution, which we learn from its pre- 
amble was founded by the people of the Hawaiian Islands and 
proclaimed by the King as their representative, for the securing 
of civil rights and enlightened constitutional government, and 
for the restoration of order, tranquility and necessary public 
confidence. The Constitution signifies a new departure, it 
abrogates the old Constitution, which it declares subversive of 
civil rights and incompatible with enlightened constitutional gov- 
ernment. Our Constitution, then, must be interpreted with a 
constant reference to civil rights and enlightened constitutional 
government. Reading it carefully through and considering it as 
a whole, we find that it exhibits a definite and consistent purpose 
to attach responsibility to power in every case. I understand by 
the Constitution that all powers not expressly given are reserved 
by the people, the source now of all political power, and that they 
intended that government should be conducted solely for the 
benefit of the people and not for the benefit of rulers. We find 
upon an examination of its provisions, that the King may 
appoint an heir with the consent of the Nobles, that he may 
proclaim war by consent of the Legislature, that he may with 
the advice of the Privy Council convene the Legislature to 
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extraordinary sessions, that he may make treaties affecting the 
tariff with the approval of the Legislature, that he may coin 
money and regulate the currency by law, that is, through a 
legislative enactment, that he may remove members of the 
Cabinet upon a vote of want of confidence by the Legislature or 
upon their conviction of felony. In all these cases he acts 
without prerogative, and by virtue of the advice, consent or 
conclusions of responsible officers or departments of government. 
Then in regard to the rest of the constitutional acts of the 
Sovereign, some fifteen in number, we have the sweeping pro- 
visions of Article 78, which, it seems to me, may be reasonably 
said to apply to all constitutional acts of the Sovereign whether 
executive or legislative, unless an exception is made in the 
definition of the act itself or of the method of performing it. 
The cases that I have referred to, in which the King’s perfor- 
mance depends upon the action of responsible officers or depart- 
ments of government, would seem to be the exceptions contem- 
plated by Article 78, in its proviso “ unless otherwise expressed.” 

This brings us to the question whether Article 48 contains ex- 
pressions which take the act of vetoing a legislative bill out of 
the rule laid down by Article 78. And I will here refer again to 
Judge Story’s rules of interpretation: ‘Constitutions are not 
designed for metaphysical or logical subtleties, for niceties of 
expression, for critical propriety, for elaborate shades of meaning, 
or for the exercise of philosophical acuteness, or juridical re- 
search. They are instruments of a practical nature, founded on 
the common business of human life, adapted to common wants, 
designed for common use, and fitted for common understand- 
ings. The people make them, the people adopt them, the peo- 
ple must be supposed to read them with the help of common 
sense and cannot be presumed to admit in them any recondite 
meaning.” (Story’s Com., Section 210.) Also to Cooley’s Con- 
stitutional Limitations (5ed), 72. “ Narrow and technical reason- 
ing is misplaced when it is brought to bear upon an instrument 
framed by the people themselves for themselves and designed as 
a chart upon which every man learned and unlearned may be 
able to trace the leading principles of government.” 
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The proviso of Article 78 is “unless otherwise expressed.” 
In the cage of exceptions above referred to, it is provided that 
the act shall be done by the King by virtue of some other 
authority, as for instance, it is provided in Article 28 that “in 
any great emergency he (the King) may, with the advice of the 
Privy Council, convene the Legislature in extraordinary session.” 
In Article 48 the provision in regard to the act of veto is as ‘fol- 
lows: “If he approve he shall sign it and it shall thereby 
become a law, but if not he shall return it. with his objections, 
to the Legislature.” I fail to see any language here which 
excepts the veto act from the rule of Article 78, or which appears 
to do so. Such exception must be unequivocally expressed in 
words. Itis not sufficient that a skillful logician might base a 
respectable argument upon the above quoted words in favor of 
the theory of the respondent. If the words taken in their com- 
mon, plain, every-day meaning do not express an exception on 
their face, then none can be inferred or forced from them by sub- 
tle reasoning. There is no more difficulty in the proposition that 
the King approves or disapproves by and with the advice of the 
Cabinet than in the other proposition that he signs or refuses to 
sign by and with the consent of the Cabinet. We may go 
further than this and be strictly within the principles of inter- 
pretation ; if the words are fairly susceptible of both interpreta- 
tions, which I do not admit, that one must be adhered to which 
is in sympathy with the spirit and purpose of the Constitution ; 
the object of the Constitution is the securing of civil rights and 
enlightened constitutional government. 1t seems to me that the 
grant of the power of veto to the King, independent of all advice 
or responsible authority, would be an obstacle to the securing of 
civil rights, a cause of division and conflict between the Crown 
and the Cabinet and a menace to public tranquility, and there- 
fore inconsistent with the spirit and objects of the Constitution, 
and unlikely to have been intended by its framers. Is the 
power of veto as a Royal prerogative and which can only be 
over-ridden by a two-thirds vote of all the elective members of 
the Legislature, consistent with enlightened constitutional gov- 
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ernment? This is a matter of opinion, but the status of the two 
greatest constitutional governments on earth, those of England 
and the United States of America, give an unqualified negative 
to this question. The development of the principle of govern- 
ment by the House of Commons has rendered obsolete the veto 
power of the English Sovereign. (Cooley’s Constitutional Limi- 
tations, 154, Note 1.) In America the President, holding office 
for a brief term and liable to impeachment, may at his own 
discretion veto a bill from Congress, but it may be passed over 
his veto by two-thirds of a quorum of each House of Congress. 

The contention of the respondent, if correct, makes the veto 
act a royal prerogative; but the Constitution in Article 30 has 
defined the royal prerogatives as follows: ‘It is the King’s pre- 
rogative to receive and acknowledge public Ministers ; to inform 
the Legislature by royal message from time to time of the state 
of the Kingdom, and to recommend to its consideration such 
measures as he shall judge necessary and expedient.” This 
being an affirmative grant of prerogatives to the King implies an 
exclusion of all others, and is especially decisive against the 
admission, by means of the interpretations of doubtful expres- 
sions, of another prerogative of serious consequence and not in 
sympathy with the general tenor of the Constitution. The word 
prerogative, as used in reference to the powers of a Sovereign, 
has a definite meaning gained through the great conflicts be- 
tween the Crown and Parliaments of England; it may be said 
to have no other meaning than given by Webster’s Dictionary 
in the following definitions: “an exclusive or peculiar privilege ; 
prior and indefeasible right; fundamental and essential posses- 
sion; used generally of an official and hereditary right which 
may be asserted without question and for the exercise of which 
there is no responsibility or accountability.as to the fact and 
the manner of its exercise.” If the respondent is right in his 
theory of the case, the Sovereign is entitled to a prerogative in 
addition to those enumerated in Article 30, and of great impor- 
tance and far reaching consequences. I am unable to arrive at 
this interpretation. The question whether the act of veto is 
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executive or legislative in its nature might be of importance in 
this case if the 78th Article did not exist, and the 4let and the 
31st Articles remained unaffected by other explanatory words ; 
but there can be no question that the 78th Article makes the 
Cabinet the advisers of the Crown with a controlling authority 
in all matters of state, legislative as well as executive, except as 
to those matters which the Constitution otherwise provides for. 
If the 48th Article is not controlled by the 78th Article, it can 
only be because its own language distinctly makes it an excep- 
tion, which, as I have more fully stated above, it does not do. 

It may not be necessary that the veto message should be 
countersigned by a member of the Cı binet, but it is necessary 
that it should be by and with the advice and consent of the 
Cabinet, however such consent may be evidenced. 

It seems to me, therefore, that the law in question is valid, and 
that under its provisions the respondent is bound to deliver to 
the complainant the records referred to in the complaint. 

C. W. Ashford, (Attorney-General) for the petitioner. 

F. M. Hatch and A. Rosa, for the respondent. 


THE KING vs. LEE FOOK. 
SpeciaL TERM, FEBRUARY, 1888. 
APPLICATION FOR ATTACHMENT AGAINST Lum Kum CHeune, 
Cringe Cueunc Pixa anD H. M. WHITNEY, ror CONTEMPT. 
Jupp, C.J., McCruLLY, Prestoy, BICKERTON and Dots, JJ. 


When a person is committed for trial in this Court, the case is at once 
pending. And it is a coutempt of this Court to publish anything 
tending to prejudice the right of the defendant to a fair and im- 
partial trial. 


OPINION oF THE CouRT, BY PrEston, J. Dove, J., dissenting. 


On the sixth day of January last, Lee Fook was committed 
for trial at the then next ensuing term of the Supreme Court on 
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a charge of perjury alleged to have been committed by him in 
swearing to the truth of certain statements contained in a peti- 
tion presented by him to the Chief Justice for a writ of habeas 
corpus for the release of certain Chinese women and girls alleged 
to be unlawfully detained. 

On the fourteenth day of January, Lum Kum Cheung pub- 
lished in the Hawaiian Chinese News, of which the said Lum 
Kum Cheung was editor and manager, a proclamation pur- 
porting to be issued by a society styled “The United Chinese 
Society,” reflecting upon the said Lee Fook. 

This proclamation was also published in the English lan- 
guage in the Daily Hawaiian Gazette in its issue of the 18th of 
January, and in the weekly edition of the Hawaiian Gazette of 
the 24th. 

It was charged and admitted that H. M. Whitney, the manager 
and publisher of the Gazette, was instigated by one Ching 
Cheung Ping to publish the said proclamation. 

On the application of Lee Fook an order was made by this 
Court on the fifteenth day of February for the said Lum Kum 
Cheung, Ching Cheung Ping and Henry M. Whitney, to show 
cause why an attachment should not issue against them for 
contempt of Court in making the publications aforesaid. 

The article complained of reads as follows: 


“CHINESE FEMALE TRAFFIC—-IMPORTANT PROCLAMATION BY THE 


UNITED CHINESE SOCIETY. 


“ Below is a translation of posters about town in the Chinese 
language. The document explains itself: 

“This is to notify that many decent and respectable Chinese 
women and girls are kidnapped in Canton, Hongkong, and 
other places for the purpose of being shipped to California for 
immoral purposes, and complaints have been made to the 
Viceroy at Canton, China, by the parents or guardians, and the 
Viceroy has examined into these complaints and sent a cable- 
gram to the Commissioner, Cheung, at Washington, directing 
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him to report to the Consul-General at San Francisco, and to 
order that a strict investigation must be made as each steamer 
arrives in San Francisco from Hongkong. 

“In the early days of the ninth moon a cablegram from the 
Chung Wah Hospital, Hongkong, was received by the Consul- 
General, Leung, complaining that plenty of women and girls 
had been kidnapped on the way to San Francisco. The Belgie, 
on her arrival at San Francisco, was examined, and it was 
found that more than fifty women and girls, most of whom had 
been kidnapped, were on board. The report made asked the 
authorities to arrest Wong Hung, and these women and girls 
accused Wong Hung of kidnapping them. He was sentenced to 
ten years’ imprisonment and $2000 fine on being found guilty, 
and the women and girls were ordered to be returned to the 
Chung Wah Hospital, Hongkong, requesting them to transfer the 
women and girls to the Viceroy for investigation of their case. 

“These women and girls were shipped from San Francisco to 
Hongkong on board the San Pablo, which touched at Honolulu 
on the voyage. Lee Fook, who lives at Honolulu, hearing about 
these women, and desiring a monopoly to earn money by them, 
applied to the Supreme Court, making affidavit that Luk Moi 
was his wife, Cheu Ho his daughter-in-law, and Ah Moi and 
Hoi Cheu his daughters. He engaged a lawyer to get these 
women and girls from the vessel, and this was with the view to 
his making money by their immoral practices. 

“This is treating our law with disrespect, and a practice of 
great cruelty. The members of our society and the Chinese 
Commercial Agents have performed their duty and endeavored 
to procure an order to cause these women and girls to proceed 
on their voyage in order to do as the Viceroy had wished, and 
thus to permit them to have the happiness of a family gather- 
ing. The Chief Justice found no law to prevent these wowen 
and girls from landing of their own accord, and they landed. 
Luk Moi was subsequently, with Lee Fook, charged before the 
Police Court at Honolulu with perjury. Luk Moi was acquitted 
and discharged, and Lee Fook was committed for trial at the 
January term of the Supreme Court. 
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With regard to Lee Fook’s false representation, and his desire 
to make money in the bad way he tries, it is considered he is no 
better than the kidnapper, and must be punished for this serious 
offense. Noone can pity such aman. It is said that plenty 
of people privately help this man with money to carry on his 
bad conduct. It is the duty of our society to petition the Com- 
miesioner at Washington, who will take action and repart to 
the Viceroy, who will do his duty and cause the guilty parties 
to be punishe -; but we are afraid that these people who help 
Lee Fook are perhaps ignorant of the true facts and the law, 
and we will not petition a; y e intended. It is therefore hereby 
made known that if any person or persons help Lee Fook in any 
way hereafter, the petition will go, with the names of these 
parties attached, and no excuses made. You are expected to 
listen to all this, and take care accordingly. 


“ UNITED CHINESE SOCIETY. 
“Dated January, 1887.” 


Upon the argument it was contended that the mere fact of 
Lee Fook having been committed for trial did not make his 
case pending in this Court, and that the publication was made 
in good faith and without any intention to prejudice the fair 
trial of the defendant. 

We are of opinion that when a person is committed for trial 
in this Court the cage is at once pending in this Court, other- 
wise it would be impossible for the Crown or the defendant to 
enforce the attendance of witnesses at the trial by subpcena 
until an indictment was found, which would in many cases 
prevent the defendant having his trial for some months. 

We are also of opinion that the publication in question is a 
contempt of this Court, according to its decision in other cases, 
as tending to prejudice the right of the defendant to a just and 
impartial decision of his case, and to embarass and obstruct 
the course of justice. 

The respondents having disclaimed any improper motive, and 
it appearing that the defendant has been discharged by a 
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demurrer to the indictment being allowed, the Court are not 
disposed to inflict any punishment upon the respondents, and 
therefore discharge the order. 

V. V. Ashford, for Lee Fook. 

A. S. Hartwell, for respondents. 


Dissentina Opinion oF Dorr, J. 


I doubt whether the mere committal of Lee Fook for trial in 
the Supreme Court gave the Supreme Court jurisdiction over the 
case. The statute of 1876, on procedure in criminal cases, 
confers exclusive discretion upon the Attorney-General in regard 
to persons committed for trial, whether to indict or to discharge 
them. He takes the place of the grand jury in other judicial 
systems. Until the Attorney-General has presented an indict- 
ment against the accused, the Supreme Court has no authority 
to take cognizdnce of the case; it is not a “pending trial” 
befure it, and therefore the publication in question, if objection- 
able, was not a contempt of this Court. “The word jurisdiction 
(jus dicere) is a term of large and comprehensive import, and 
embraces every kind of judicial action upon the subject matter, 
from the finding the indictment to pronouncing the sentence. 
* * * To have jurisdiction is to have power to inquire into 
the fact, to apply the law and to declare the punishment in a 
regular course of judicial proceeding.” Hopkins vs. The Com- 
monwealth, 3 Metcalf, 462. 

The Supreme Court had no authority to try the case of The 
King vs. Lee Fook until an indictment was presented ; the pub- 
lication objected to was made before the presentation of the 
indictment. Bouvier, in Vol. 1, page 769, of his Law Dictionary, 
states the same principle; “Jurisdiction of the cause is the 
power over the subject matter given by the laws of the 
sovereignty in which the tribunal exists.” 

The allusion by the majority of the Court to the incon- 
venience which would be entailed in relation to procuring the 
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attendance of witnesses, if the rule set forth above should pre- 
vail, is rather an argument of expediency than of legal principle, 
and I cannot see how an inconvenience, however great, can 
effect the question of what is the law. 

For these reasons I am compelled to differ from the majority 
opinion on the question of jurisdiction, and give as my con- 
clusion that the publication in question is not a contempt of 
this Court. 


THE BOARD OF IMMIGRATION and JOAO RODRIGUEZ 
FERNANDES vs. THE HAKALAU PLANTATION, a 
Corparation. 


SUBMISSION UNDER Section 1140, Cıvıl Cope. 
In Vacation, Marcu, 1888. ‘ 
Jupp, C.J., McCuntiy, Prestoy, BICKERTON and Dore, JJ. 


Where a labor contract provides that the employer shall pay an 
additional two dollars in the ease of a married man having one 
child under twelve years of age, the employer is not bound to pay 
such additional two dollars to an employe who was married, but 
had no child at the date of the contract, but had a child born to 
him afterwards. 


OPINION OF THE Court, BY DOLE, J. 


This is a submission to the Supreme Court in Banco under 
the provisions of Sections 1140-1148 of the Civil Code. The 
agreed statement of facts is as follows: 

J. That the defendant is a duly incorporated corporation, in- 
corporated under the laws of the State of California, and doing 
business in the Hawaiian Kingdom. 

2. That on the twenty-seventh day of June, A. D. 1884, the 
plaintiff Joao Rodriguez Fernandes entered into a contract of 
service with the Hawaiian Board of Immigration, one of the 
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plaintiffs hereto, and was duly assigned by said Board, in 
accordance with said contract, to labor for the defendant, a copy 
of which said contract is hereto attached and marked Exhibit 
“A,” and has duly perforined said contract. 

3. That a certain clause of said contract reads as follows, viz: 
“That the party of the first part in his above specified capacity 
binds himself that the Board of Immigration shall pay monthly 
to the party of the second part, as long as this contract lasts, 
and at the end of each twenty-six days service performed, six- 
teen dollars to bachelors of 18 years and upwards and married 
men without children, married men with one child under 12 
years two dollars per month more; and with more than one 
child under that age, four dollars per month more.” 

4. That the plaintiff Joao Rodriguez Fernandes is a married 
man and since the date of said contract, on the twenty-second day 
of March, 1885, has had born to him a child, who now and ever 
since has been living with and supported by him. 

5. That plaintiffs claim that under said contract the said 
laborer is entitled to two dollars a month extra from the said 
twenty-second day of March, 1885, until the termination of said 
contract, on the ground that he is a “married man with one 
child under 12 years;” but that the defendant refuses to 
pay the same, alleging as reason for such refusal that said 
clause in said contract relates only to children born at the time 
of making such contract, and not to children born thereafter. 


By THE Court. 


It was ascertained from an inspection of the contract in ques- 
tion, Exhibit “A,” that the plaintiff Fernandes was married 
before the contract was made. 

The contract referred to was executed in Funchal, and is ex- 
pressed in general terms which include a]l classes of prospective 
laborers, and may be said to be an agreement to engage the 
laborer or furnish him with employment upon his arrival at the 
Hawaiian Islands, at such wages as his peculiar circumstances 
entitle him to, according to the terins of such agreement. 
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After the arrival of the plaintiff Fernandes at the Hawaiian 
Islands, he was, in pursuance of the said agreement, directed 
by the Board of Immigration to work for the Hakalau Planta- 
tion Company, the defendant in this case; and the said com- 
pany joined with the Board of Immigration in the execution of 
certain stipulations whereby it bound itself to carry out the 
terms of the said agreement as the employer of the plaintiff 
Fernandes. This undertaking is dated October 3d, 1884. The 
child was born March 22d, 1885. 

If the child had been born after the execution of the original 
agreement, but before October 3d, 1884, the date of the execu- 
tion of the said stipulations between the defendant and the 
Board of Immigration, it might be well argued that the employer 
would have been bound by the status of the laborer at that date 
as to children, that is, that the c-venant of the Board of Immi- 
gration to pay “married men with one child under 12 years, 
two dollars per month more,” etc., applies to the time of the 
beginning of the service, and that the employer, who is substi- 
tuted for the Board of Immigration as the party who receives 
the benefit of the labor performed and pays for it, would be 
liable for the extra pay on account of the children then living. 
But the facts in this case show that this child had not been 
born to the plaintiff Fernandes either at the date of the original 
agreement or of the agreement between the Board of Immigra- 
tion and the defendant. 

It seems to us that, without exprese and unequivocal words 
to that effect in the original agreement, it cannot be held that 
the contingency of the birth of children after the beginning of 
service was contemplated. Such a conclusion would be con- 
jectural, and inconsistent with the principles of construction of 
contracts. It would have been easy, if such had been the in- 
tention of the parties, to have expressed it by the addition of 
another sentence to the contract. 

It is a principle of construction that a contract shall be inter- 
preted with reference to the time when it was made, and to the 
circumstances existing at that time. 
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It would be unjust to parties to enlarge their liability on 
account of subsequent contingencies, unless such possible in- 
crease of liability was agreed upon at the date of the contract 
and plainly expressed in its terms. To hold a party to such 
additional liability where it was not expressly provided for, 
would be to hold him to the performance of a new contract to 
which he was a stranger, or one that was liable to vary from 
time to time—as children should be born or die—without special 
provisions therefor. 

We are, therefore, of the opinion that the defendant is not 
liable upon the facts submitted, and is entitled to judgment. 

L. A. Thurston (President of the Board of Immigration), for 
plaintiffs. 

F. M. Hatch, for defendant. 


In Re Z. KALAI, Esq., Police Justice of North Kohala, 
Hawaii. 


EXAMINATION FOR ALLEGED MISCONDUCT IN OFFICE. 
In Vacation. Marcu, 1888. 
Jupp, C.J., McCuLLY, Preston, Bickerton and Dots, JJ. 


It is misconduct in a Judge to have interviews with a person accused 
in his Court of an offense, and suggest polnts of defense to him 
and to ask and obtain loans of money from the accused to be 
repaid without interest. 


This, with other similar transactions, and the unsatisfactory account- 
ing by the Judge to the Auditor-General of the fines and costs 
received by him, deemed sufficient cause for his removal from 
office. 


OPINION OF THE COURT, BY JUDD, C.J. 
The respondent Z. Kalai, Esq., who is Police Justice of North 
Kohala, Hawaii, having first received his appointment to that 


office on the 1st October, 1884, was complained of by the 
17 
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Attorney-General according to the provisions of Section 914 of 
the Civil Code as amended by the Act of 1866, and he was 
regularly cited to appear and answer the charges. 

The complaint alleges substantially, as goo cause for his 
removal from office, that pending the trial of one M. R. Freitas 
in Respondent’s Court, on a charge of selling spirituous liquors 
without a license, it was agreed between said Freitas and respon- 
dent that in consideration of a bribe in money to be paid by 
Freitas to respondent, the latter would acquit him of the charge ; 
that on the 7th November last, respondent did acquit Freitas 
and receive from him on the next day the sum of $200. The 
complaint contains also a general charge that respondent is 
notoriously dishonest, corrupt and unreliable in the discharge 
of his judicial functions and totally unfit to hold a judicial 
office. 

Upon a careful investigation of the evidence we find the sub- 
stantial facts to be, that very shortly previous to the 31st 
October last, the day when Freitas was arrested upon the war- 
rant charging him with selling spirituous liquors without a 
license, the Judge had borrowed $50 of him, to be repaid in a 
fortnight without interest, Freitas having only been in business 
in Kohala as a storekeeper some two months and being a com- 
parative stranger to the Justice, who, though being quite exten- 
sively engaged in business, had had no previous dealings with 
this man, not being a regular customer of his, only having 
bought $1 worth of goods from him. 

On the evening of the day of his arrest, Freitas, not being 
acquainted with the Hawaiian language, took one Francisco 
Cano, who speaks Hawaiian well, with him and went to the 
Judge’s house, visiting the Deputy Sheriff on the way. Cano 
acted as interpreter between Freitas and the Judge and says 
that Freitas asked the Judge through him for advice as to what 
he had best do, that he had sold no liquor as the Judge well 
knew, and finally said if the Judge would help him he would 
give him $50, to which the Judge nodded an assent and said he 
must put his defense on by witnesses. They found the Judge 
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lying on a mat in his bedroom, reading, and Freitas and Cano sat 
near the door, and Cano finally sat down on the mat. When the 
conversation was finished, the Judge and Freitas went out on to 
the veranda alone and Cano heard the chink of money, his in- 
ference being that coin passed between them. The trial began 
on the 3d November, and the Court heard the three witnesses for 
the prosecution and four of the witnesses for the defense and took 
an adjournment to the 7th. That evening Freitas’ son and 
bookkeeper went with Cano to the Judge’s house at about 9 
o’clock and told the Judge, as they had told the Deputy Sheriff 
on the way over, that the witnesses for the prosecution owed 
Freitas debts at the store and wanted to get out of them by 
prosecuting him on a false charge. The Judge said, If you have 
good evidence, it will be all right, and you bring your account 
books and if they show what you gay, have them in Court. 

On the way to Court on the 7th, the Judge told Freitas’s 
Attorney to stop in and get the books of account to be used as 
evidence. The Judge heard the rest of the evidence and ac- 
quitted Freitas, saying, among other things, that the books 
showed that the witnesses for the prosecution were debtors of 
Freitas. The Judge’s explanation is this: It was a common 
defense to storekeeper’s bills that they were really for liquor, 
which could not legally be collected. The next day the Judge 
asked for a loan of $50 from Freitas and it was made to him 
on the 9th, Freitas taking it to him at his house and the Judge 
giving him a note due in one month, which is not yet paid. 

The Judge admits that he borrowed $50 from Freitas a week 
or so before the arrest, and borrowed another $50 from him two 
davs after his acquittal and got an extension of the former loan 
at the same time. Freitas himself substantiates this and they 
both say the first $50 was repaid, the Judge says in January 
last. 

The Judge denies the corrupt offer to bribe him and his accept- 
ance of any money from Freitas to influence his judgment in 
the case. 
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We are much impressed with the truthfulness of Cano, but 
are unwilling upon his testimony alone to come to the conclu- 
sion that the money was actually paid to the Judge as a bribe. 
But the respondent’s utter want of appreciation of the dignity and 
purity which should surround a Magistrate, which is evidenced 
by his being a willing party to two interviews between him and 
a man charged with an offense, in which his case was discussed 
and in which he suggested points of defense, and his seeking 
loans without interest from a defendant in such circumstances, 
would indicate that he is not unassailable by corrupt influences. 

Who could trust a Judge that would do such things? The 
community would have a right to believe that he was susceptible 
to bribes, and as it is essential to the proper administration of 
justice that the community should have confidence in the integ- 
rity of those who administer the law, we do not feel authorized 
to allow the respondent to longer remain in this responsible 
positior 

There is other similarly objectionable conduct proven against 
him. <A policeman, T. B. Arcia, says that a Chinaman, Ahoe, 
was to be tricd one morning for an offense and stood at the door 
of the Court House waiting for the Judge with some money in 
his hand, and when he came, shook hands with the Judge, who 
clasped both his hands over the Chinaman’s and they had a 
whispered conversation, and then the Judge went into Court ; the 
case was called and the defendant acquitted. The Judge admits 
that he received some money from the Chinaman as above, but 
says it was rent which was owing. 

The respondent’s accounts to the Auditor-General are very 
unsatisfactory. He is required by law to send monthly to the 
Treasury all fines and costs received by him and to furnish 
monthly an account of his receipts and disbursements to the 
Auditor. It so happens that since Ist January, 1887, but one 
amount which his account to the Auditor shows was remitted to 
the Treasury corresponds with the amount actually remitted, 
and the sum total of actual remittances for this period exceeds 
by $150.70 the sum called for by his reports. 
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The fact is, he made remittances hap-hazard and, at the end 
of every month, got from the Deputy Sheriff the fines which had 
been paid in and from it paid out shares of fines, and for ser- 
vices of process to unpaid police, etc., and made up an account 
which contained only the net amounts and did not state the 
payments made by him. 

The Judge says he was unable to send these accounts 
monthly to the Auditor as there was no one in the district before 
whom he could swear to the correctness of the account and he 
had to await the coming of the Circuit Judge before he could do 
this. But this is no reason why the accounts should not cor- 
rezpond with the amount remitted, even if not sworn at the 
time they were made up. 

So far from this balance in his favor being creditable to the 
respondent, as urged by his counscl, it makes it impossible to 
ascertain, except by other data not accessible, whether the ac- 
count is a correct statement of all sums received by him. 

Upon the admitted facts we think the usefulness of Mr. Kalai, 
as Police Justice of Kohala, is at an end, and consider that good 
cause has been shown for his removal from office, and it is so 
ordered. 

C. W. Ashford (Attorney-General), for the prosecution. 

J. L. Kaulukou, for respondent. 


In Re J. W. Moanavtt. 


It is not proper for a prosecuting officer to receive a retainer and act 
as an attorney for a person in a matter which has a close connec- 
tion with a criminal case against said person. 

In the above case of Z. Kalai, it appcared in evidence that 
after the acquittal of Freitas, he went to the Deputy-Sheriff, 
J. W. Moanauli, for his bail money of $200. It was handed to 
him and he counted out $50 on the table and pushed it over to 
the Deputy-Sheriff, who asked if it was a bribe, and said if it 
was so intended, the door was open for him to gct out of. On 
Freitas saying that he wished the witnesses who had sworn 
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against him sued for their accounts in his store, amounting to 
about $95, the Deputy-Sheriff, who is an attorney licensed for 
the Lower Courts, took it as a retainer. None of these accounts 
have as yet been collected by the Deputy-Sheriff. This affair 
hag a bad appearance. It is not proper for a prosecuting officer 
to act as an attorney in a civil matter which has a close con- 
nection with a criminal case. 

We deem it our duty to cancel Mr. Moanauli’s license to 
practice, and it is so ordered. 


H. A. WIDEMANN vs. AH IN. 
MOTION TO STRIKE CASE FROM CALENDAR. 
APRIL Term, 1888. 


Jupp, C.J., McCunty, Preston, Bickerton and Dore, JJ. 


The bill of exceptions to the findings of fact or of law in a jury-waived 
case must be presented to the Justice within ten days from the 
filing of the decision. 


Time may be allowed in which to settle the exceptions after they 
have been presented, but not before. 


OPINION OF THE CourT, BY Jupp, C.J. 


This action was begun at the July Term, 1887, of this Court, 
and was continued by agreement to the October Term. At the 
October Term the jury was waived and the case was finally 
heard in vacation, and judgment in writing for plaintiff was 
filed on the 24th January, 1888. 


Subdivision D of Rule 8 requires that exceptions to findings 
of fact or of law in jury-waived cases must be perfected by * * * 
presenting to the Justice a bill of exceptions * * * within 
ten days from the filing of the decision. 

This was not done. 

W. R. Castle, Esq., counsel for defendant, moves that he be 
now allowed to file his bill of exceptions. 
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This is objected to by plaintiff’s counsel, and finding the case 
on the calendar of this term, he moves that it be struck there- 
from. The affidavit in support of Mr. Castle’s’ motion shows 
that he has suffered from ill health during a considerable por- 
tion of the time since the judgment, that the Justice presiding 
allowed him ten days further time, after his return to his office 
at the close of his illness, within which to present his ex- 
ceptions; that he completed them early in March, and that the 
time since this has been largely consumed by counsel for 
plaintiff in examining the bill, and that deponent has been con- 
fined to his house more or less of the time by illness. 

We think the deponent is mistaken in the view that the 
approval of opposing counsel must be obtained before presenting 
the bill to the Justice. 

The Justice will not ordinarily settle and sign a bill until 
opposing counsel have had a reasonable opportunity of being 
heard upon its correctness, but delay for this purpose beyond 
the ten days must be allowed by the Justice after, and not 
before, the bill has been presented. 

Illness of counsel, such as to keep him altogether from pro- 
fessional work, is not shown in this case, and we think no good 
cause is shown why the rule has not been complied with. 

The case is ordered struck from the calendar. 

J. M. Monsarrat, for plaintiff. 

W. R. Castle, for defendant. 
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In the Matter of the Proof of the Will of GEORGE 
ENGELHARDT. 


APRIL TERM, 1888. 


Question RESERVED, BY DoLE, J. 
Jupp, C.J., McCuLLY, Preston, BICKERTON and Dots, JJ. 


The provision in Section 1242 of the Civil Code, that an executor on 
applying for probate of a will shall apply for a citation to the 
next of kin, is a mere direction and not a mandate, and to the 
applicant and not to the Court, and it is not necessary that the 
next of kin should be cited. 


OPINION oF THE Court, By McCuLLy, J. 


The testator was a resident of Honolulu, and died in Honolulu. 
His will being offered for probate by the executors named therein, 
and proof having been taken of due execution, it appearing that 
the heirs of the testator in Germany had not had time to appear in 
answer to notices sent them by the executors, the Court (Mr. Jus- 
tice Dole), at request of counsel for petitioners, reserves for the 
Full Court the question whether the matter of probate should be 
continued until the heirs at law have notice. 


By THE Court. 


The question appears to have arisen from the provision of 
Section 1242 of the Civil Code, that the person applying for 
probate of a will shall also apply for citation of the next of kin 
of the deceased. 

We quote the Section: “In all cases in which any person, 
whether a subject of this Kingdom or otherwise, shall decease 
in any part of this Kingdom leaving a will in this Kingdom of 
his or her property within its juriediction or abroad, or having 
died abroad, and there left a will bequeathing or disposing of his 
or her property in this kingdom, it shall be imcumbent upon 
the person named as executor of such will, or on the person to 
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be benefited thereby, or on the person in whose charge the same 
was deposited, or some person in behalf of those interested, to 
apply to some judge of a Court of record at chambers for pro- 
bate of such will, and for citation of the witnesses thereto, and 
of the next of kin of the deceased.” 

Citation, per Bouvier’s Law Dictionary, is “a writ issued out 
of a Court of competent jurisdiction commanding a person 
named therein to appear and do something therein mentioned, 
or to show cause why he should not, on a day named. By 
citation is also understood the act by which a person is sum- 
moned or cited.” No such summons and service could, of course, 
be made beyond the jurisdiction of the Court. The statute 
cannot be considered as requiring an impossibility. Nor does 
the statute require that a citation shall be made. It only states 
that it shall be incumbent on a party to apply for a citation. 
This is a mere direction and not a mandate, and to the peti- 
tioner and not to the Court. The presence of the next of kin 
is not essential to proof of the will. Such a matter is not on the 
footing of a judgment between a plaintiff and defendant wherein 
it must appear that the latter has been duly served with pro- 
cess. The probate of a will is the finding by the Court that the 
document was executed by the testator under certain statute 
conditions and formalities. This is to be established by the two 
subscribing witnesses which the law makes essential, and by 
others as the case may require, e.g., to prove the death. It is 
very desirable in many instances that the settlement of the 
business of a deceased testator should suffer no delay. The 
present is a case of this kind. The deceased was a merchant 
doing business without a partner. The estate would suffer 
great loss by the mere suspension of the business and the lock- 
ing up of his store and goods until heirs in Germany could make 
an appearance upon the questjon of probate of the will. Rents 
and interest accrue and goods deteriorate. Rights of creditors 
are involved. There is no reason why the executors named in 
the will should not come to their full powers after the common 
term of notice, and proceed with the administration. It is 
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not yet a question of the distribution of the estate. There is 
time, in the six months or more before the executors may report 
these administrative proceedings, to notify foreign heirs, and the 
Court might require before distribution of the estate that some 
notification should have been made, though no statute requires 
this. Probate of will may be revoked for cause shown there- 
after. 

Upon this view of the reserved question we remit proceedings 
to the Probate Court for conclusion. 

W. O. Smith, for proponents. 


In the Matter of the Application of ROBERT LISHMAN for a 
Division Fence between Kuliouou and Niu. 


APPEAL FROM THE FENCE COMMISSIONERS OF THE DISTRICT OF 
HonoLULU. 


APRIL Term, 1888. 


Jupp, C.J., McCuLLY, Preston, Bickerton and Dore, JJ. 


Fence Commissioners by law required to give due public notice 
before acting on petition; notice to parties supposed to be in in- 
terest not sufficient. 


Decrees of the Commissioners to be effectual must include designation 
of the time within which the work shall be done. 
Appeal sustained. 


OPINION OF THE CourT, BY McCuLLy, J. 


This is an appeal from the decision of the Fence Commis- 
sioners of the District of Honolulu, Island of Oahu. Upon the 
application of Mr. Lishman, the Commissioners made the fol- 
lowing award: 

“The undersigned Commissioners of Fences for the District 
of Kona, Island of Oahu, Hawaiian Islands, having examined 
the fence situated between the land leased by Mrs. Perry from 
C. Lucas, and the land occupied by Robert Lishman at Niu, in 
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said Island of Oahu, do hereby decide that a wire fence of legal 
height is required between said lands—said fence to extend 
from end of stone wall (now existing and built by M. Pico) to 
wood land. 
“Each party to pay one-half (4) the expenses necessary for 
the erecting said fence.” 
(Signed by the Commissioners). 


The said Mrs. Perry appeals upon the ground that no “ public 
notice” was given by the Commissioners. It is admitted that 
the only notice given by the Commissioners was a notification 
to Mrs. Perry, and that Mrs. Perry was represented by two 
persons when the Commissioners and the petitioner viewed the 
premises. 

Public notice must mean a notice to the public, and is not 
made by one or several notices to one or several individuals. 
The statute requires public notice to be given without prescrib- 
ing the method. 

Some methods of “public notice” prescribed in other statutes 
are Section 237, page 55, of Compiled Laws, of the Pound 
Master, who is required to publish an account of estrays, in 
some newspaper both in the Hawaiian and English Janguages, 
or to post written notices weekly in both languages in three 
public places in his district, and also to make a viva voce 
proclamation weekly in said languages. 

Section 1383, page 450, Comp. Laws, requires a guardian 
selling real estate, to give “public notice” of the time and 
place of sale, by causing notifications to be posted up in the 
most public places on the island where the estate to be sold is; 
and if it be on the Island of Oahu, notice is to be given in a 
newspaper at least fourteen days previous to the day of sale. 

The Act relating to the Commissioners of Private Ways and 
Water Rights, page 135, Acts of 1886, does not in terms require 
“publie notice,” but provides for personal summons on all 
parties interested in the controvergy, and when such party 
cannot be found, for notice by posters on the premises or by 
advertisement in the newspapers. 
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Notice given by the Commissioners of Fences, in some of the 
forms above prescrihed as “public notice,” would satisfy this 
statute. It is not for the Court to amend a statute by a par- 
ticular requirement. 

We must hold that the Commissioners failed to execute a 
necessary preliminary to their action, and that the decree is void 
in consequence. 

The appellant also claimed that the decree was ineffectual in 
not complying with the statute by “designating the time within 
which the work shall be done.” This is essential, in order to 
enable the other party, being aggrieved by the non-performance 
of the work, to do it and recover the expense thereof as the 
game shall be assessed by the Commissioners. This error of the 
Commissioners might be corrected by remanding the case to 
them ; but we have held that the whole proceeding is void. 

The fault in the proceeding lying with the Commissioners, 
we consider that they are not entitled to their fees for these 
proceedings. 

C. Brown, for appellant. 

W. O. Smith, for appellee. 
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PERRETT vs. KA-AA. 
MOTION To BE ALLOWED TO FILE EXCEPTIONS. 
APRIL TERM, 1888. 


Jupp, C.J., McCuLty, Preston, Bickerton and Dorr, JJ. 


The time for presenting a bill of exceptions to the Justice for allow- 
ance is within ten days from the decision, or, if in term time, before 
final adjournment, This cannot be extended by consent of op- 
posing counsel or waived by him. 


A laxity of practice in this respect having heretofore obtained, the 
Court allows the bill of exceptions to be presented to the Justice, 
though the ten days had elapsed. 


OPINION OF THE Court, BY Jupp, C.J. 


This case was tried at the October Term. 1887, of this Court, 
the jury returning a verdict for the plaintiff. 

Exceptions were alleged, and all things necessary to perfect 
the same were done except the filing of a bill of exceptions. 
But the case was placed on the calendar of banco cases of 
January Term, 1888, and again on the calendar of the present 
term, whereas it was not entitled to be so placed. Hereafter 
the Clerk is not to put on the banco calendar any case involving 
exceptions in which the bill is not on file. 

W. R. Castle, Esq., attorney for defendant, now moves that 
he be allowed to file his bill of exceptions, and urges as his ex- 
cuse for his failure, pressure of legislative duties and ill health. 

We think the true construction of the statutes and the rules 
of Court is that the bill of exceptions must be tendered to the 
Court within ten days; or, if in termtime, before final adjourn- 
ment, and that the time within which this is to be done cannot 
be extended by consent of the opposing attorney or waived by 
him. 

Any other course operates prejudicially to the presiding 
Justice, who is entitled to have the bill presented to him while 
the matters involved are fresh in his mind. 
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We are aware that of late there has been considerable laxness 
in this respect, and counsel have often readily procured the 
consent of opposing counsel to delay in perfecting exceptions, 
and this has not been objected to by the Court, although not 
specifically approved of. 

In the case before us, counsel for plaintiff consent in writing 
that the bill may at this stage be presented to the Justice who 
presided at the trial for allowance, and for the reason that the 
waiver of counsel to non-compliance with the requirements as 
to time has hitherto been considered as curing the defect, we 
will allow this to be done in this case. 

W. A. Kinney, for plaintiffs. 

W. R. Castle, for defendant. 


S. K. KAHAI and KALULU vs. MARY SYLVA ROSE. 
Exceptions To Rutine or Jupp, C.J. 
APRIL TERM, 1888. 
Jupp, C.J., McCuLLY, Preston, Bickerton and Dore, JJ. 


The plaintiff sued defendant for damages for obstructing a right of 
way. 

At the trial the defendant asked the Court to instruct the Jury to re- 
turn a verdict for the defendant, on the ground that the Com- 
missioners of Private Ways and Water Rights had exclusive 
jurisdiction. 

The Court declined to give such instruction, and the jury having 
found a verdict for the plaintiffs, the defendant excepted. 

Held, that the Commissioners had no jurisdiction in cases of this 
nature. Stone vs. W. F. Allen, 3 Hawn. 621, approved. 

Exceptions overruled. 

OPINION OF THE COURT, BY BICKERTON, J. 


. 


This matter comes here on exceptions to the rulings of the 
Chief Justice at the January Term, 1888. 
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The plaintiff claimed of the defendant $500 damages, ‘for 
obstructing and closing aright of way. At the close of plaintiff’s 
case, defendant’s counsel moved that the Court do instruct the 
jury to bring in a verdict for the defendant, claiming that the 
Commissioners of Private Ways and Water Rights had exclu- 
sive jurisdiction to determine controversies as to private ways, 
and that defendant’s denial of the right of way claimed, ousted 
the Court of its jurisdiction to determine said right or to assess 
damages for its obstruction, until the right had been first 
established before said Commissioners. 

The Court declined to instruct the jury as above requested, 
and instructed the jury that if they found a right of way to exist 
as claimed by plaintiffs, and that it was obstructed by defen- 
dant, they might find damages for the plaintiffs, to which instruc- 
tion and refusal to instruct defendant duly excepted. After 
defendant had offered certain evidence, tending to show that 
there was no right of way as claimed, and the Court had charged 
the jury, the jury found a verdict for plaintiffs with eighteen 
dollars damages. 

It appears by deed, dated 17th August, 1885, and recorded on 
the same date, that one Kaaahu (w.) sold and conveyed to 
defendant a certain piece of land situated at Kamakela, 
Honolulu, described by metes and bounds, and also a right of 
way eight feet wide along and adjoining the south side of 
said premises. That the same person, Kaaahu, (w.) sold and 
conveyed by deed, dated 13th May, 1887, recorded 27th May, 
1887, to defendant a piece of Jand, adjoining the said land of 
plaintiffs described by metes and bounds, there bejng a condition 
in the deed that defendant shall sell a right of way to the people 
living mauka of this land if they desire it, and that said right 
of way shall not exceed eight feet wide and shall run straight 
along the side of plaintiffs’ lot, through to the mauka side of 
this lot. 

This certainly would seem to refer to the extension of the 
right of way already granted to plaintiffs by their deed. Both 
plaintiffs and defendant are the grantees of the same grantor, 


272 APRIL TERM, 1888. 


and the plaintiffs’ deed being of record, the defendant had 
notice of the sale of this right of way to plaintiffs along the 
whole length of the south line of their lot; it was and is an 
established and vested right purchased by them and set forth 
in their deed. Kaaahu (w.) could not sell and convey to defen- 
dant what she had already parted with. There was no right 
for the Commissioners to establish, for it was already established, 
and they, the Commissioners, could not have assessed damages 
for the obstruction of this right of way which was the only 
object of this action, viz: to recover damages. 

We do not consider that the statute contemplated cases of 
this nature being brought before the Commissioners of Private 
Ways. 

The question as to the Commissioners of Private Ways having 
exclusive jurisdiction over causes of this nature, is controlled 
by the case of Stone vs. W. F. Allen, 3 Hawn., 621, and author- 
itics there cited. In that case the Court say “that another 
tribunal provided for by statute bas merely concurrent juris- 
diction, unless there be express words or words from which it 
may be implied that it was intended to be exclusive.” Also, 
“So if a statute gives a remedy in the affirmative (without a 
negiutive expressed or implied) for a matter which was action- 
able by the common law, the party may sue at common law.” 
1 Comyn’s Digest, Stat. C. 

In Chapter 69, Laws 1886, Section 3, we find the following: 
“Any persons interested, or the government, may apply for the 
settlement of any rights involved hereunder, etc.” 

The above quoted phrase is significant of the special function 
of this Board. 

We have remarked that it is not a tribunal for the recovery of 
damages. Its function is to determine and award rights for 
the future. It may award a right of way from necessity when 
there had been no breach of right. 

It may détermine the rights of a whole neighborhood. Here 
interest will qualify a person to petition for the action of the 
Board. These considcrations support the view that the Courts 
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of Law are not ousted of their jurisdiction in any respect by the 
constitution of a Board which for the most part has a province 
not within the jurisdiction of the Court. 

We therefore hold that the Commissioners of Private Ways 
have not jurisdiction over causes of this nature. 

The exceptions are overruled. 

W. C. Achi, for plaintiffs. 

W. A. Kinney, for defendant. 


HARRIET BLACK et al. vs. S. N. CASTLE et als. 
SUBMISSION WITHOUT ACTION. 
APRIL TERM, 1888. 
Jupp, C.J., McCrLLY, Prestox, BICKERTON and Dore, JJ. 


An agreement was entered into between one C., as adopting parent, 
and H. D., widow, mother of plaintiff D. H. D. inter-married 
with one M., and C. and H. D. afterwards ackuowledged the exe- 
cution of the agreement before the Chief Justice. H. D. was 
divorced and afterwards inter-married with the plaintiff J. H. B. 
At the time of the execution of the agreement C. was a married 
man, and his wife was not made a party. The agreement was 
not recorded as required by Section 1263 of the Civil Code. C. had 
taken out a life policy for $1000 payable to his “surviving 
children.” 

Held, that the agreement was invalid, not having been recorded 
during the lifetime of C., and that the plaintiff was not entitled 
to the insurance money as one of the surviving children of C. 


OPINION OF THE COURT, BY PRESTON, J. 


This is a submission under Sections 1140, 1141, 1142 and 
1148 of the Civil Code. 

The submission states that on the sixteenth day of June, 1883, 
an agreement was made and signed by C. W. Clark as adopting 
parent, and Harriet Dwight, widow, the mother of the plaintiff 

18 
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J. G. Dwight. That on the 13th of July, 1883, the said Harriet 
Dwight inter-married with one Alexander McGregor, and that 
during such coverture she acknowledged the execution of the 
said agreement before the Chief Justice, and was afterwards 
divorced, and married the plaintiff J. IT. Black. That at the 
time of the execution of the said agreement, and up to the time 
of his death, the said C. W. Clark was a married man, and his 
wife was not made a party to the said agreement. That on the 
fourth day of June, 1867, the said C. W. Clark took out a life 
policy in “The New England Mutual Insurance Company ” for 
one thousand dollars payable to his “surviving children.” 
That the said C. W. Clark dicd on the twenty-fourth day of 
October, 1887, leaving a will, devising and bequeathing all his 
estate to his wife, and naming her as executrix, and that said 
will had been admitted to probate. That the sum of $1000 pay- 
able under the said policy had been paid into the hands of 
Castle & Cooke, the Insurance Company’s agents, which firm 
was composed of the defendants, Castle, Atherton and G. P. 
Castle, and the parties submitted the following questions of law 
to the Court: ‘Is the adoption agreement valid in law? And 
under the same, is the said James Gilbert Dwight entitled to a 
like share with any surviving child or children of the said C. W. 
Clark, born in lawful wedlock ?” 


By THE Court. 


It appears by the adoption agreement annexed to the sub- 
mission, that it was acknowledged by C. W. Clark and Harriet 
Dwight before the Chief Justice on the third day of August, 
1883, but was not recorded until the ninth day of December, 
1887, after the death of C. W. Clark. 

It is contended on behalf of the defendants, that the agree- 
ment is not valid on the ground that it was not recorded during 
the lifetime of the said C. W. Clark. 

Section 1263 of the Civil Code provides that, among other 
documents therein mentioned, “ agreements of adoption shall, in 
order to their validity, be recorded in the oflice of the Registrar 
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of Conveyances. in default of which no such instrument shall be 
binding to the detriment of third parties, or conclusive upon 
their rights and interests.” 

We think that the contention made by the counsel on behalf 
of the defendants is a sound one, and therefore declare that the 
agreement of adoption referred to in the submission, not having 
been recorded during the lifetime of the said C. W. Clark, is 
invalid in law, and consequently the plaintiff J. G. Dwight is 
not entitled, as one of the “surviving children” of C. W. Clark, 
to any share in the said insurance money. 

Having thus decided that the adoption is invalid, it is unne- 
cessary to pass upon the other points raised by counsel for the 
parties. 

Judgment must be entered for the defendants, with costs. 

A. C. Smith, for plaintiffs, 

A. Rosa, for defendants. 
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BISHOP & CO. vs. THE PACIFIC NAVIGATION CO. 
APRIL TERM, 1888. 


ON APPEAL FROM DECISION OF THE CHANCELLOR OPENING 
DEFAULT. 


Jupp, C.J., McCuLLY, Presrox and Bickerton, JJ. Dots, J., 
being interested as a creditor of the defendant, took no part 
in this judgment. 

An order opening a default is a matter of discretion and not review- 

able, except in a clear case of abuse. 


In the absence of any statute, a trustee, under a deed of assignment 
for the benefit of creditors, cannot set up any defense which the 
debtor could not set up. 


OPINION OF THE COURT, BY Preston, J. 


This is a suit for the foreclosure of a mortgage over 150 tons, 
more or less, of copra, laden on the bark Lillian, said bark 
being at the time of the execution of the mortgage on a voyage 
from Jaluit, Marshall Islands, to Honolulu. 

The suit was commenced and process served on the seventh 
day of December last, and a decree was made pro confesso on the 
17th of the same month. 

On the 10th of December the defendant made an assignment 
to W. F. Allen for the benefit of its creditors, and on the 23d of 
January last a motion was filed on behalf of Mr. Allen to vacate 
the decree and to be allowed to answer. 

The proposed answer was filed with the motion. 

On the 31st of January the Chancellor, after hearing counsel 
on both sides, ordered that the decree be vacated, and the 
answer allowed to be filed. 

From this order the plaintiff appealed. 

The trustec, Mr. Allen, sets up by his answer, two matters: 
Ist. That at the date of the mortgage the copra stated to be 
mortgaged had been sold, and was not then the property of the 
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defendant. 2d. That the mortgage was void, the defendant 
company being at its date insolvent to the knowledge of 
plaintiffs. 

On the argument before us it was urged on the part of the 
defendant that as the orde’ made was purely discretionary, and 
the exercise of discretionary power is not a subject of appeal, 
the appeal should be dismissed. 

We are of opinion that an order opening a default, which this 
in effect is, is a matter of discretion not reviewable except in a 
clear case of abuse, which we do not consider has been shown in 
this case, and therefore we decline to interfere with the order 
made. 

At the hearing of the appeal, argument was made by counsel 
on both sides as to the effect of the deed of assignment upon the 
rights of the plaintiffs, counsel for the defendant contending 
that the trustee could set up the fraudulent nature of the deed 
as against the defendant’s creditors. 

We are, however, of opinion that in the absence of a statute 
upon the subject, the trustee cannot set up any defense 
which the defendant itself could not set up, and consequently 
that the second answer would not be available for the defense. 

We make this observation so that the partits may have the 
view of the Court upon the matter and conduct the case accord- 
ingly. 

The firet ground of the answer was not touched upon by 
counsel and we therefore refrain from expressing any opinion. 

For the reason stated the appeal must be dismissed. 

F. M. Hatch, for plaintiff, appellant. 

A. S. Hartwell, for defendant. 
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In the Matter of VICTORIA FORTADO, an Infant Married 
under Legal Age. 


APRIL TERM, 1888. 
APPEAL FROM DECISION oF BICKERTON, J. 


Jupp, C.J., McCunty, Preston, Bickerton, and Dorr, JJ. 


The petitioner, the father of a female alleged to have been married 
under age, applied to have the marriage declared a nullity. He 
was allowed to amend his petition: (See ante, p. 219) : and filed a 
paper stating ‘he amends his original petition herein as follows,” 
and states what the amendments are, but did not alter the original 
petition or file an amended one, A summons was served upon the 
minor requiring her to answer the annexed petition. The amend- 
ments were annexed but not the original petition, neither was 
the appointment of a guardian ad litem or an order for sub- 
stituted service obtained. Bickerton, J. having made an order in 
favor of the petitioner, the husband appealed. 


Held, that a marriage in fact having been established, it was neces- 
sary before such marriage could be declared a nullity, that every 
proceeding should be regular. 


Held also, that the female defendant was not properly before the 
Court, and that the whole of the procecdings taken since the 
previous decision were irregular to such an extent as to vitiate 
everything purporting to have been done under them. 


Appeal allowed. 


OPINION OF THE COURT, By PRESTON, J. 


This is an appeal by Pedro Fernandez against a decision of 
His IIonor, Mr. Justice Bickerton, sitting in Chambers, declar- 
ing a marriage between the appellant and one Victoria Fortado 
null and void on the ground that the alleged wife was under the 
age of fourteen years at the time of the alleged marriage. 

The action was commenced by a petition filed by Antone 
Moniz Fortado, the father of Victoria, against the appellant, 
who was served with the petition and summons. 
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The defendant demurred to the petition on the ground that 
he alone was made a party defendant thereto, and claiming 
that Victoria, the alleged wife, was a necessary party. 

The demurrer was argued before the Chief Justice and over- 
ruled and the defendant appealed. 

The appeal was heard at the last January Term and was 
allowed, the majority of the Court holding that “suits of this 
nature should be brought in the name of the minor by the parent 
or guardian and that this suit should have been brought in the 
name of Victoria Fortado by her father Antone Moniz Fortado, 
or in his own name, making the minor a party defendant.” 

The plaintiff had leave to amend and on the 8th day of 
February he filed a paper stating that he “amends his original 
petition herein as follows :” and states what the amendments are, 
but did not alter the original petition or file an amended one. 

A summons was issued and served upon “ Victoria Fortado” 
on the 8th February, requiring her to appear before Mr. Justice 
Bickerton on the 10th February “to answer the annexed petition 
of Antone M. Fortado.” 

There was annexed to the summons the amendments to the 
petition only. The original petition was not annexed. 

The plaintiff did not obtain an order for the appointment of a 
guardian ad litem for the minor defendant, nor an order for 
substituted service. 

Both defendants answered by counsel and the hearing took 
place on the 26th of February and the 5th of March, and a 
decision was rendered in favor of the plaintiff. 

From this decision the defendant Pedro Fernandez appealed. 

The appellant contends that as no guardian was appointed for 
the minor defendant, she was therefore not properly before the 
Court and the decision made is not binding upon the appellant. 

We have carefully considered the various papers on file in 
this case, and the argument on behalf of the appellant. 

There is no doubt that a marriage in fact between these 
parties has been established. To declare that marriage a nullity, 
every proceeding in the case must be regular. 
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We must consider what would be the position of any future 
husband or wife of these parties, and of their children, should 
they have any, if these proceedings should be hereafter attacked, 
and we must hesitate before giving a decision which would 
apparently affirm such nullity but still leave the question open. 

We are of opinion that the petition has not been properly 
amended, and that as the female defendant has not been served 
with a copy of the petition, and no guardian ad litem having 
been appointed for her nor any order for substituted service 
upon her obtained, the female defendant has not been properly 
before the Court so as to be bound by any decree, and therefore 
that the appeal must be allowed. 

We think the whole of the proceedings taken since the 
decision of this Court, allowing the demurrer, have been irregular 
to such an extent as to vitiate everything purporting to have 
been done under them. At the same time we regret that objec- 
tion was not taken at the hearing so that the time then taken 
up could have been saved. 

The case should have been entitled as an action “ Antone 
Moniz Fortado against Pedro Fernandez and Victoria Fortado, 
falsely called Fernandez.” 

The plaintiff must pay the costs incurred since the former 
decision of this Court and also the costs of this appeal. 


ConxcuRRInG Opixion, By Dore, J. 


The majority of the Court having already decided, in an issue 
of law raised by demurrer in these proceedings, that suits of this 
nature should be brought in the name of the minor by the 
parent or guardian, orin the name of the parent or guardian 
making the minor a party defendant, and it appearing that the 
minor in this case has not been represented in the proceedings 
as a party thereto, I concur in the above decision. 

V. V. Ashford, for plaintiff. 

Smith and Kinney, for defendants. 
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W. C. PARKE et al. Trustees under the Will of W. C. 
LUNALILO vs. THE WAIHEE SUGAR COMPANY. 


On Exceptions FROM THE DIRECTIONS OF THE CHIEF JUSTICE 
AT THE TRIAL. 


APRIL TERM, 1888. 


Jupp, C.J., McCutty, Preston and Bicxertoy, JJ. Dore, J., 
having been one of the Trustees, did not sit. 


In an action of ejectment for a piece of land known as the “Ili of 
Kuunahawelu,” situate at Waihee, Island of Maui, the plaintiffs 
claimed title under an award of the Land Commissioners to W. C. 
L. of the “Iliaina o Ahikuli.” 

The defendant claimed under a conveyance dated December 6th, 1880, 
from the trustees of the will of W. C. L. of ‘‘all the right, title 
and interest of the said trustees under said will, in and to all that 
tract of land situated in Waihee, Island of Maui, known as the 
Ili of Ahikuli, containing an area of 1324 acres more or less, and 
described in Land Commission Award No. 8559 B. Ap. 21.” 


The Court (Judd, C.J.) instructed the jury, inter alia: 
3. “The deed from the plaintiffs to the defendant passed all the 
land known as Abikuli.”’ 
4, “The grant of an Ili by name will pass all Zeles forming part 
of such Ili.” 


6 “If the land claimed is a lele of Ahikuli, it passed to the 
defendant by force and effect of the deed of December 6th, 
1860, if unexplained.” 

Held, that the third and fourth instructions were correct and that the 
Ili passed by the deed. 

Held also, that the conveyance of all a party’s Interest in property, to 
a purchaser for value, passes every interest vested in him. 

Held also, that the addition of the words, “if unexplained,” to the 
sixth instruction, was erroneous, but being for the benefit of the 
plaintiffs, they could not avail themselves of such error, 

Exceptions overruled. 
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OPINION OF THE COURT, BY PRESTON, J. 


This is an action of ejectment to recover possession of a 
piece of land described as “ The Ili of Kuunahawelu, situate at 
Waihee, Island of Maui,” the boundaries whereof are set out in 
the complaint. 

The case was tried by the Chief Justice and a foreign jury at 
the last January Term, when a verdict was found for the defen- 
dant. 

The plaintiffs excepted to certain instructions of the presid- 
ing Justice, and also to his refusal to instruct the jury as 
requested by the plaintiffs. 

The plaintiffs claimed title under an award of the Land 
Commission No. 8559 B. to W. C. Lunalilo, Apana 21, “Tliaina 
o Ahikuli.” 

The defendant claimed under a conveyance from the trustees, 
dated the sixth day of December, 1880, whereby the trustees 
conveyed to the defendant “all the right, title and interest of 
the said trustees under said will, in and to all that tract 
of land situated in Waihee, Island of Maui, known as the Ili of 
Ahikuli, containing an area of 1324 acres, more or less, and 
described in Land Commission Award No. 8559 B. Ap. 21.” 

The defendant claimed that the land in dispute was a lele of 
the Ili of Ahikuli and passed by the deed. 

The plaintiffs claimed that the land in dispute was an Ili Ku, 
and belonged to them as the owners of the Ahupuaa of Waiehu, 
or if a lele of Ahikuli, that it did not pass by the deed, not being 
mentioned and not being at the date of the deed known to be 
such lele. 

The Court instructed the jury (at the request of the defen- 
dants) : 

1. “The burden of proof is upon the plaintiffs to show a 
good title to the land in question. 

2. “The plaintiffs must recover on the strength of their own 
title and cannot recover on account of mere weakness in the 
defendant’s title. 
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8. “The deed from the plaintiffs to the defendant passed all 
the land known as Ahikuli. 

4. “The grant of an Ili by name will pass all leles forming 
part of such Ili. 

5. “If the jury find that the trustees knew Kuunahawelu 
was a lele of Ahikuli, the only way it could be prevented from 
passing under the deed was by an express reservation.” 

The Court also instructed the jury. 

6. “Ifthe land claimed is a lele of Ahikuli, it passed to the 
defendant by force and effect of its deed of December 6th, 1880, 
if unexplained. 

7. “TI donot think that the words in that deed referring to 
the Land Commission Award are merely descriptive of the 
source of title, but I think that those words describe the estate 
conveyed by the deed.” 

Counsel for the plaintiffs contended that the instructions 
numbered 8 and 4 were inconsistent with that numbered 6, and 
that consequently a new trial was a matter of right, whatever 
instructions were correct, since it cannot be known which were 
followed by the jury. 

That whether or not this outlying lele, not being described or 
referred to in the deed of conveyance, was included therein, is 
not to be determined by any expressions used in the deed. 

That the grantors having conveyed “all their interest in that 
tract of land known as the Ili of Ahikuli,” it is material, when 
such words are used, to ascertain what was, at the date of the 
deed and not anciently, known as such Ili. If this Ili was so 
known it passed, otherwise not. 


By THE Court. 


It appears to us that the jury have found that the Jand in 
question is a lele of the Ili of Ahikuli, and was known to be 
such by the defendant’s grantors at the date of the execution of 
the deed of December, 1880. 

We are of opinion that the third and fourth instructions given 
were correct, and that the lele passed by the deed. 
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The conveyance of all of a party’s interest in property to a 
purchaser, for value, passes every interest vested in him. 

Elphinstone on the Construction of Deeds, p. 204, and notes 
thereto. 

Consequently this lele and the reversion passed. 

This being our view, the addition of the words, “if unex- 
plained,” to the sixth instruction, was erroneous, and for the 
benefit of the plaintiffs, and they cannot avail themselves of 
such error. 

With respect to the exceptions to the refusal of the Court to 
instruct the jury as requested by the plaintiffs, we only say 
that we think such refusal was substantially correct, and that 
upon the evidence we are satisfied with the verdict. 

The exceptions are overruled. 

A. S. Hartwell, for plaintiffs. 

F. M. Hatch, for defendant. 
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PERRETT vs. KA-AA. 
On Exceptions FROM Mr. Justice BICKERTON. 
APRIL Term, 1888. 


Jupp, C.J., McCuLLY, Presroy, Bickerton and Dots, JJ. 


After the proofs had closed, and counsel on both sides had addressed 
the jury, the defendant’s counsel moved the Court to dismiss the 
complaint for variance between the pleading and the proof, 
urging that the evidence showed mere trespass by the covenantor 
and not an eviction. 


Held, on the evidence, that the lessor (defendant) went on to the 
demised premises, asserted title, denied the validity of his lease 
to plaintiff, repeatedly arrested and impounded plaintiff's cattle ; 
that this was an eviction for which plaintiff could recover 
damages on an action for breach of covenant for quiet enjoyment. 


A motion by defendant, to dismiss a case at law for variance after 
issue joined, will not be entertained. The correct practice is to 
move the Court to instruct the jury to return a verdict for de- 
fendant. 


OPINION OF THE CouRrT, BY Jupp, C.J. 


This is an action of covenant tried at the last October Term of 
this Court. The exceptions went over and were finally presented 
to the Court on briefs in May, 1888. 

It appears that after the proofs had closed, and counsel on 
both sides had addressed the jury, Mr. W. R. Castle, for the 
defendant, moved the Court to dismiss the complaint for 
variance between the pleading and the proof, urging that the 
evidence showed mere trespass by the covenantor, and not an 
eviction, which an action for breach of the covenant for quiet 
enjoyment would remedy. 

The demised premises were the property of defendant’s 
wife, and defendant alone signed the lease. The rent, $150 
for three years, was paid in advance. During the term for 
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which the rent was paid, defendant arrested and impounded 
plaintiff’s cattle, and to release them plaintiff had to deposit 
$190 pound fees, which were finally, on appeal before the Circuit 
Court in June, 1886, ordered to be paid by the defendant. 

The evidence of the plaintiff sent up in the bill of exceptions, 
relevant to this question, is as follows: “I first had trouble in 
April, 1884. Defendant’s wife sent for me and I went to their 
house, and they said they wanted me to surrender the lease. I 
then received a letter from Akaliilii ordering me to give up 
the icase at once and remove my animals. A few days after 
they began to take up my animals. No offer to return my rent 
paid. The defendant said the lease was to be broken because I 
was putting other animals on the land for a share of the increase. 
When he took up my animals and put them in the pound I 
gave a bond, and they were released. A few days after and they 
were again taken up. Noa said they were taken up on the 
leased land. On the second seizure I paid for the alleged tres- 
pass $15 for sixty animals, and then took them to another land. 
* * * I advanced for pound fees at first $190, and for bond 
$5. I got back this money at the trial before Judge Judd at 
Wailuku.” 

The text book cited by defendant’s counsel to sustain his 
position is Wood on Landlora and Tenant, Section 357: “If the 
tenant enters into possession, the covenant for quiet enjoyment 
is not broken by a mere trespass of the lessor.” The text cites 
one case, Mayor of New York vs. Mabie, 13 N. Y., 157: “It is 
not, however, every mere trespass by the lessor upon the demised 
premises which will amount to a breach of this covenant. 
Although the covenantor cannot avail himself of the subterfuge 
that his entry was unlawful, and be therefore a trespasser to avoid 
the consequences of his own wrong; still, to support the action 
of covenant the entry must be made under the assumption of 
title. It need not be averred in the pleading that the grantor 
acted under a claim of title; but if the character of the act be 
such as reasonably te show that the defendant acted upon such 
an assumption, the action will be sustained.” 
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In the case at bar, the evidence is overwhelming that the 
covenantor (defendant) went on to the demised land, asserted 
title, denied the validity of his lease to the plaintiff, and re- 
peatediy arrested and impounded his cattle, thus doing all in 
his power to accomplish an eviction; and, by the authority 
queted by the defendant’s counsel, this is amply sufficient to 
sustain the action for breach of the implied covenant for quiet 
enjoyment. 

For these reasons the exceptions must be overruled. 

We would add that a motion to dismiss a case at law after 
issue joined, for variance between pleading and proof, or for any 
cause, cannot be entertained; if the contention of counsel for 
defendant had been correct, the proper motion at that stage 
would have been for instructions to the jury to find a verdict 
for the defendant. 

W. A. Kinney, for plaintiff. 

W. R. Castle, for defendant. 
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THE UNG WO SANG CO. vs. T. ALO and AH WA. 
APPEAL FROM DECREE OF Preston, J. 
APRIL TERM, 1888. 
Jupp, C.J., McCutpy, Preston, BICKERTON and Dots, JJ. 


The plaintiffs took a lease of certain rice lands from the defendants 
and others. The lease contained a covenant that the lessors 
would not buy or lease from the owners of kuleanas any kuleanas 
lying or being within the premises demised. After the execution 
of the lease one C. executed a lease to the defendants of a piece of 
land with a watercourse, from which the plaiutiffs obtained water 
for irrigation, and said to be within the first demised premises. 

The defendants leased the said land and watercourse to the plaintiffs 
for $200 a year. 

The plaintiffs brought a suit to set aside such lease on the ground that 
the taking of the lease by the defendants from C. was in violation 
of their covenant, and should enure to the benefit of the plaintiffs. 

Held (sustaining the decree appealed from) that on the evidence there 
had not been a breach of covenant, and the appeal was dismissed. 


OPINION OF THE CourRT, BY Jupp, C.J. 


We refer to the opinion of Mr. Justice Preston for a statement 
of the pleadings in this case. The prayer for relief is based 
upon the allegation that the lessors (defendants) covenanted 
that they would not buy or lease from the owners of kuleanas 
any kuleanas lying or being within the premises demised. 

Upon a careful examination of the testimony, we are of 
opinion that the lease, the making of which is alleged to be a 
breach of the covenant, negotiated by T. Alo with George 
Charman, and made to Ah Wa (T. Alo’s son), was really nade 
and executed on the 11th November, 1881, which was prior to 
the lease in question from defendants to plaintiffs (26th October, 
1882). The testimony of Mr. Charman is, that the date of the 
copy of the lease produced by him was changed from 1881 to 
1882, and the term altered from 16 years to 15 years, because 
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the copy of the lease given to Alo in 1881 had become mutilated 
or effaced by wetting, and he made them a new lease corre- 
sponding with his duplicate, as one year had then expired. 
The copy annexed to Mr. Charman’s deposition substantiates 
his testimony. 

But it is claimed at the argument that if, at the date of 
making the lease in question, defendants were then in possession 
of the water right by virtue of Charman’s lease, the defendants 
have made it parcel of the premises leased to plaintiffs. 

The lease of the land which contains this water right was 
assigned to the plaintiffs by defendants by a writing without 
date, but acknowledged on the 25th November, 1882; and the 
plaintiffs allege that they took this assignment in ignorance of 
their rights, which ignorance we presume was of the alleged 
fact that the right was procured from Charman subsequent to 
the covenant in question. 

There is no allegation in the bill that this Charman kuleana 
with the water right was made by defendants parcel of the 
demised premises, or that the water was appurtenant thereto. 
We understand that it was claimed in the prior bill that the 
gaid water right was appurtenant to the demised premises, and 
that the ditch was an ancient one, and upon hearing, this was 
found by the Court to be otherwise, and the bill diemissed. The 
claim that the Charman lease was a breach of the covenant, 
because made subsequent to the lease in question, is inconsistent 
with the claim that it was in existence at the time of the lease, 
and therefore formed a part of the demised premises. 

We are, therefore, led to the conclusion that the decree appealed 
from, dismissing the bill, was right and should be affirmed. 

A. S. Hartwell, for plaintiffs. 

Paul Neumann, for defendants. 


DECISION OF PRESTON, J., APPEALED FROM. 


This suit is brought by certain Chinese carrying on business 
as rice planters on the Island of Kauai, under the name of the 
Ung Wo Sang Company, against T. Alo and Ah Wa. 

19 
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The bill alleges in substance that Tong Chan, Pac Kanah and 
the defendant Alo, as father and natural guardian of the de- 
fendant Ah Wa (Tong Wa), a minor, demised certain lands at 
Waipa, on the Island of Kauai, to Kwai Hee and Gee Chan (on 
behalf of the plaintiff company) for a term of fifteen years from 
the first day of November, 1882, at an annual rental of $135), 
and that the lessors, by such lease, covenanted that they would 
not buy or lease from the owners of kuleanas any kuleanas 
lying or being within the premises demised by said lease. That 
afterwards, to wit: on the 6th November, 1882, the defendant 
Alo obtained from one Charman a lease for the term of fifteen 
years from the 11th November, 1882, at a yearly rental of $20, of 
certain land lying wholly or in part within the premises demised 
under the first mentioned lease, and avers that the taking of 
the said lease from Charman was a violation of the said 
covenant. That within the premises demised by said lease 
from Charman is a valuable watercourse whereby the premises 
demised to plaintiffs necessarily obtain water for irrigation, and 
which said watercourse, together with the water-right belonging 
thereto, plaintiffs were, at the time of taking their aforesaid 
lease, informed by their said lessors was demised unto them as 
appurtenant to the demised premises. That subsequently 
plaintiffs ascertained that said water-right would be taken from 
them, and that they could enjoy the use thereof only by taking 
from defendant Alo an assignment thereof for an annual rental 
of $200, and accordingly, and in ignorance of their rights in 
the premises, plaintiffs, on the 25th November, 1882, took from 
said Alo a lease of said water-right for fifteen years from the 
first of said month at an annual rental of $200, which rent, 
amounting to $600, had been paid until the Ist of Novem- 
ber, 1886. That on the 24th February, 1887, Alo brought suit 
in the District Court of Hanalei against plaintiffs for the sum of 
$200 for one year’s rent under said last-mentioned lease and 
obtained judgment therefor, which judgment was affirmed on 
appeal, and that execution thereon had been issued. That 
plaintiffs have requested defendant to accept a surrender and 
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cancellation of said lease of said water-right, and to repay to the 
plaintiffs the sum of $600 less the rentals accrued in said lease 
from Charman, and to assign to plaintiffs said lease, subject to 
their covenant to pay the rental and to do all things therein 
required of the lessee, and to cause said execution to be stayed, 
and a retraxit of said judgment to be entered, with all of which 
the defendants have declined to comply. 

The bill prays that defendant be ordered to accept such sur- 
render and cancellation of said lease of said water right, and to 
repay to plaintiffs said $600 less the moneys paid to Charman 
for rent, and to assign to plaintiffs said lease from Charman 
subject as aforesaid, and in the meanwhile that defendant be 
decreed to be trustee for the plaintiffs of said lease, and for an 
order on the Sheriff to stay execution, plaintiff paying into 
Court the sum of $250 as security; also for alternative relief 
and for an injunction restraining proceedings at law, ete. 

An interlocutory injunction was granted in terms of the 
prayer. 

The defendants by their answer, after traversing several of 
the allegations, in the bill, say that at the time said lease of 
October 26th, 1882, was granted to plaintiffs, the rent demanded 
was $1600 per annum, but that it was subsequently agreed that 
the rent should be reduced to $1350, and that the rent for the 
water right belonging to defendant Alo should be paid for 
separately. That, in consequence of said agreement, the lands 
mentioned in the lease of 22d October, 1882, were rented for 
said sum of $1350 per annum, and the lease entered into 
between Alo, who was the sole owner of the water right, and the 
plaintiffs, whereby they agreed to pay to said Alo $200 per 
annum for the use of the water-right appurtenant to the land of 
Charman. That before the lease was entered into (that of 26th 
October, 1882), to wit: in November, 1881, the defendant Alo 
was in the rightful and peaceable possession of the land of 
Charman and its appurtenances under a lease executed by 
Charman which was, by accident, mutilated and effaced, and 
for that reason only a new instrument was made out for the 
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remainder of the term created by said lease, and that the coven- 
ant relied upon could not and did not relate to the lands so 
leased by the defendant from Charman. 

At the hearing, evidence was given by the defendants in svp- 
port of their alleged agreement for the division of the rent into 
two sums; but this was contradicted by witnesses on behalf of 
the plaintiffs, and the discrepancies between the two cannot be 
reconciled, but the evidence of Charman proves the allegatioas 
of the defendant as to the existence of the prior lease of Novem- 
ber, 1881, and the reasons for making the second lease, which is 
claimed to be in violation of the covenant. 

This testimony of Charman appears to be contrary to the 
evidence given by him in a prior suit between the parties, but is 
explained by his statement that he was not examined as to this 
matter particularly ; but it is confirmed by the production of a 
copy of the lease of 1881. 

Upon a consideration of the whole case, I am of »pinion that 
the plaintiffs have not made out their allegations in the bill, 
and that the bill be dismissed, the injunction dissolved and the 
amount of the judgment and costs incurred in respect of the 
execution to be paid to the defendants out of the money de- 
posited in Court. 

As I am of opinion there were reasons for bringing this suit, 
each party must pay his own costs. 


GAY vs. MENDONCA. 293 


JAMES W. GAY vs. JOSEPH P. MENDONCA. 
Exceptions From RuLincs oF Preston, J. 
APRIL TERM, 1888. 


Jupp, C.J., McCuLLY, Preston, BICKERTON and Dorr, JJ. 


Where by the special findings in the verdict it was apparent that the 
jury had misunderstood the instructions of the Court in respect to 
the measure of damages, a new trial was ordered upon the 
amount of damages only. 


OPINION OF THE CourT, BY McCutty, J. 


After a verdict for the plaintiff, a new trial was ordered, upon 
which the plaintiff filed these exceptions: 

“The case is set out in the decision of Mr. Justice Presten, 
which may be read as a part of this bill of exceptions. 

“ The evidence, so far as it affects the points in issue, is taken 
from the Judge’s notes, and is filed herewith; also notes of the 
Judge’s charge.” 

The decision referred to is given here. 


Decision OF Mr. JUSTICE PRESTON. 


This is an action for breach of covenant contained in a2 lease 
of certain lands situate at Mokuleia, Waialua, Island of Oahu, 
demised by the defendant to the plaintiff. 

The complaint is as follows: 

“ The undersigned claims of Joseph P. Mendonca, defendant, 
residing at Waialua, in the Island of Oahu, the sum of twenty 
thousand dollars for damages resulting to him in that the de- 
fendant, on the twenty-seventh day of May, A. D. 1884, by 
indenture of that date between himself and the plaintiff, one 
part of which said indenture, signed, sealed and acknowledged 
by the parties, the plaintiff now brings here into Court, did 
demise and lease unto the plaintiff, his executors, administrators 
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and assigns, all the land held, owned and controlled by the 
defendant at Mokuleia, Waialua, aforesaid, excepting, as in said 
indenture is excepted, certain two hundred acres to be thereafter 
surveyed and set apart. To have and to hold said demised 
land, excepting as aforesaid, unto the plaintiff, his executors, 
administrators and assigns, for and during the full end and 
term of fifty years from the first day of May, A. D. 1884, yield- 
ing and paying therefor the sum of twelve hundred and fifty 
dollars for each and every year during the continuance of said 
lease, and in and by said indenture the defendant covenanted 
with the plaintiff, his executors, administrators and assigns, 
that there were in the demised premises fully one hundred and 
fifty acres of land fit and at a proper level to be cultivated in 
rice, by aid of artesian wells, over and above said two hundred 
acres. 

“And although the plaintiff hath performed all conditions 
precedent on his part, and all things have happened and 
occurred, and all periods of time have elapsed to entitle the 
plaintiff to a performance of the defendart’s covenant, and to 
enable the plaintiff to maintain this action; yet the defendant 
has not shown, furnished or placed at the plaintiff’s disposal, 
and there are not in the demised premises, fully one hundred 
and fifty acres, but only 61 93-100 acres of Jand fit and ata 
proper level to be cultivated in rice over and above said two 
hundred acres, and so the defendant, although often required, 
hath not kept, but hath broken his said covenant in this, that 
the plaintiff could not hold and use all of such one hundred 
and fifty, but only 61 93-100 acres of land fit and at a proper 
level to be cultivated in rice, according to the form and effect of 
said indenture, to the plaintiff’s damage as aforesaid, which 
the plaintiff alleges was and is in contravention of his private 
rights under the laws.” 

At the trial before me at the special term in February last, 
the jury found there was a deficiency of 88 7-100 acres of land 
of the 150 acres warranted by the defendant by his covenant. 
It was proved that under an agreement entered into between 
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the parties on the 10th April, 1885, whereby the parties agreed 
upon the level to be taken for the survey of metes and bounds 
of the 200 acres of land reserved by the lease and of the 150 
acres of rice land guaranteed to the plaintiff, a survey was made 
of such lands. 

Evidence on behalf of the plaintiff was given tp show that the 
value of the land as rice land was ten dollars per acre, but no 
evidence was given on his behalf that the land could be leased 
for such sum without water. Mr. Rowell, who made a survey 
of the lands, stated that he based his valuation of ten dollars an 
acre by taking the value at twenty-five dollars. The plaintiff 
stated that some of the land claimed by the defendant to be 
rice land, and included in the deficiency, was worth two dollars 
an acre per annum for pasturage purposes. 

The plaintiff claimed that the measure of damage was the 
annual rental value of the deficiency from the date of the lease 
to the 18th December, 1887—the date of the writ—with interest 
at the rate of nine per cent. per annum, computed annually, and 
claimed that such value was ten dollars per acre. 

I instructed the jury to find the amount of shortage (if any) 
so as to avoid litigation upon that point, and told them that 
“ whenever a party to a contract has failed to perform what he 
has contracted to do, the other party is entitled to compensa- 
tion in damages; that as far as money can do it he is to be 
placed in the same situation with respect to damages as if the 
contract had been performed.” 

I also told the jury that the measure of damages claimed by 
the plaintiff was not the correct way of ascertaining such 
damage—that ten dollars would not be the proper measure; 
that if they found a shortage, the true measure of damage would 
be to consider the amount of rent payable under the lease, and 
say how much less it would be fair for the plaintiff to pay for 
the shortage; how much less the annual rent should be on 
account of shortage, and to calculate that amount, not from the 
date of the lease, but for one year less, being the time the survey 
was made according to the level agreed upon. 
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The land included in the lease was stated by the plaintiff to 
be over 1700 acres, and there were a dwelling-house and out- 
buildings upon the property. 

The jury returned the following verdict: “We, the jury in 
the above case, find for the plaintiff a shortage of acreage existed 
at time of making lease amounting to 88 7-100 acres; amount 
overpaid for rent each year at 8 333-100 dollars per acre equals 
733 92-100 dollars. Time on which damages are computed, 
viz.: May 24, 1884, to December 14, 1887, viz., 3 years, 6 months 
and 15 days, at 733 92-100 dollars, equals 2599 30-100 dollars, 
which amount we award plaintiff.” 

The defendant excepted to the verdict, and gave notice of 
motion for a new trial. 

On the 14th February the defendant filed his motion to set 
aside the verdict, and for a new trial, on the grounds that such 
verdict is contrary to law and the instructions of the Court and 
against the weight of evidence, and that the damages are exces- 
sive. which motion was argued before me on the 15th February. 

It appears to me that the jury must have misunderstood my 
instructions, or misapprehended the effect of the lease and the 
evidence as to the amount of land and other property demised. 

They appear by their verdict to have taken into consideration 
the 150 acres of rice land only, and that the rent ($1250) was 
payable in respect of that land only, 8 834-100 dollars per acre 
for 150, making the total rent $1250. They have also calculated 
the damages for the whole term instead of deducting one year 
according to my instructions. 

The effect of the verdict is that the defendant would only 
reccive rent for 61-93 acres of rice land, and that the plaintiff 
would, according to the calculation of the jury, hold the balance 
of the land above 1700 acres and the house free of rent for the 
residue of the term. 

I cannot think the jury could have understood this to be the 
effect of their verdict. 

T am of the opinion that this verdict must be set aside so far 
as respects the damages. 
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There was testimony to support the finding of the jury as to 
the amount of shortage, and I think this finding should stand. 
A new trial should be granted upon the amount of damages 
only, and I order so. 
By THE Court. 


It appears by the foregoing that the demised premises con- 
tained over 1700 acres, at an annual rental of $1250. That of 
this amount 150 acres was covenanted to be suitable for rice 
culture. That the jury found that there was a shortage of the 
land fit for rice of 88 7-100 acres, and that the defendant 
had overpaid for rent each year 8 334-100 dollars per acre of 
such shortage. That is to say, the jury applied the whole rent, 
$1250 per year, to the 150 acres covenanted to be rice land, 
allowing no rent for the 1550 acres, with a dwelling-house, etc. 
There was testimony that some of this Jand was worth $2 per 
year rent as pasturage. 

It appears, moreover, that they made this computation to ex- 
tend over a year, which they were directed by the Court to deduct. 

These computations are undoubtedly in contravention of the 
instruction of the Court in these words: “That if they found a 
shortage, the true measure of damage would be to consider the 
amount of rent payable under the lease, and say how much less 
it would be fair for the plaintiff to pay for the shortage; how 
much the annual rent should be on account of shortage, and to 
calculate that amount, not from the date of the lease, but for 
one year less, being the time the survey was made according to 
the level agreed upon.” 

These instructions were not excepted to. 

Section 822 of the Civil Code reads: “ All questions of law 
arising in any civil cause shall be decided by the Court or 
Judge before whom the matter is pending; and the instructions 
of such Court or Judge in relation to the law shall be binding 
upon the jury, if any be impanelled in the cause.” 

We do not see how there is now room for argument upon the 
propriety of this instruction. It must be taken to be the law of 
this case. The jury was bound to regard it. They have evident- 
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ly disregarded (or misunderstood) it. Here was their rule for 
the determination of the damages. They have taken another. 

The counsel for the plaintiff makes an ingenious and elaborate 
argument to show that they might have arrived at the same 
result by evidence of profits lost, which were reasonably certain 
to have been realized if the shortage had not existed. But the 
evidence in this case shows that the plaintiff had not placed 
any part of the land in a position to be rented for rice land. If 
he has lost the rental of the 88 7-100 acres not suitable for rice 
land, he has, in fact, lost the rental of the 61 93-100 acres which 
he is in possession of, for he has not rented them, not having 
put down wells. The contract of the Chinese tenants of the 
two hundred acres is to take the additional land from the date 
of sufficient water flowing over them. 

It is true, as charged by the learned Justice, that there was a 
breach of the covenant from the date of the execution of the 
lease. But at that point of time the plaintiff had suffered no 
other than nominal damage, for he had lost nothing. Equally 
true is it that he has lost nothing through the defendant until 
he has failed to obtain a rental through lack of land which is fit 
for rice and is watered. Is the plaintiff then bound to bore 
wells upon land not fit and suitable for rice culture? No. 
Would he be bound, if no part of the 150 acres covenanted were 
found, to bore wells and suffer the loss in order to recover 
damages? We answer again: No. 

In our view, the amount of plaintiff’s damage must be based 
upon evidence of the reduced value of the whole rental of the 
whole land by reason of the shortage 88 7-100 acres of land of 
this certain description. Such proof would be, perhaps, difficult 
to make. It appears not to have been made at the trial. 

We have made these observations upon the correctness of the 
instructions given, because we have been requested by counsel 
for plaintiff in the argument before us to indicate the rule of 
damage which would be held in another trial, without waiving 
the position taken that as there were no exceptions taken to the 
instruction, it must be held as the law in this trial. 
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The defendant also took a bill of exceptions at the trial, the 
points of which we will consider. 

There was in the lease a covenant by the plaintiff, that at the 
request of the defendant the plaintiff would set aside twenty 
acres of the demised land suitable for a homestead for the sole 
use of the defendant and his family, with water privileges for 
household purposes and ordinary irrigation. 

Counsel contended that these twenty acres should be deducted 
from the 150 acres, but the Court instructed the jury contrari- 
wise, to which exception was taken.. 

We are of opinion that land of the description of the twenty 
acres, and of such water privilege, would not come within the 
description of land and water suitable for rice culture, and 
sustain the direction of the Court on this point. 

The counsel for defendant asked for two instructions respect- 
ing a written agreement of date 10th April, 1885, by which the 
level, that is the altitude on which the survey should be made, 
that it should be held not binding for want of consideration, 
and must be construed as a parol agreement. 

These instructions were refused on the ground that it was an 
agreement in pursuance of and to effectuate the covenant in the 
lease. 

We are of opinion that the Court was correct in this view. 

Defendant’s counsel’s third instruction asked was that no dam- 
age can be given beyond the date of April 11, 1887, when the de- 
fendant removed certain fences and tendered plaintiff some other 
land in compensation for the shortage. We are of opinion that 
this instruction was properly refused. The plaintiff’s claim for 
damages was based upon the breach as to the demised premises, 
He was not bound to accept other premises in substitution or in 
supplement of them. 

New trial, limited to the question of the amount of damages, 
is ordered. 

A. S. Hartwell, for plaintiff. 

F. M. Hatch, for defendant. 
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PAA and MAKAHIKI, rs. GEORGE E. RICHARDSON, 
Circuit Judge of the Second Judicial Circuit. 


PETITION FOR WRIT oF MANDAMUS TO CERTIFY UP AN APPEAL. 
APRIL TERM, 1888. 


Jupp, C.J., McCunty, Prestoy, Bickerton and Dore, JJ. 


The petitioners were tried and convicted of a criminal offense in the 
Distriet Court and appealed to the Circuit Judge where they 
were again convicted. 

The Circuit Judge refused to allow a further appeal on the facts, to 
the Circuit Court. The Statute (quoted in the opinion vide infra) 
allowed an appeal on the facts either to the Circuit Judge or to 
the Circuit Court, and forbid any other or further appeal on the 
facts. 


Held, that the Statute is not contrary to Article 7 of the Constitution 
which preserves inviolate the right of trial by jury. 

The right remains by the Statute, if the accused desires to have it. 
But he may waive it by electing to be tried by the Circuit Judge. 


Writ denied. 


OPINION OF THE CourT, BY JuDD, C.J. 


This is a petition for a writ of mandamus to direct the Circuit 
Judge of the Second Judicial Circuit to allow and certify an 
appeal to the Circuit Court of said Circuit. 

The agreed facts are as follows: The petitioners were arrested 
and convicted of the offense of larceny of animals before the 
District Court of Makawao, Maui. from which judgment and 
conviction they appealed to Judge Richardson, the Circuit 
Judge of the Second Judicial Circuit, at Chambers, who, on the 
9th day of March, 1888, tried and found them guilty, and 
sentenced them for such offense. That within the time required 
by the law regulating appeals, the accrued costs were paid, and 
costs for further appeal upon the facts, to the Circuit Court of 
the Second Judicial Circuit, were tendered to the said Judge 
Richardson. 
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That the said Judge refused to allow said appeal upon the 
facts to the Circuit Court of the Second Judicial Circuit, upon 
the ground that Chapter LXII. of the Session Laws of 1886 
forbids it. 

The Act reads as follows: “Section 1. From and after the 
passing of this Act any person desirous of appealing from the 
decision of any Police or District Justice in any case, whether 
civil or criminal, may, upon giving the notices and paying the 
costs, and giving the bonds now required by law, appeal from 
any such decision to any Circuit Judge at Chambers; or, if on 
the Island of Oahu, to one of the Justices of the Supreme Court 
in Chambers ; or to the Circuit Court of the same Judicial Dis- 
trict, or if on the Island of Oahu, to the Supreme Court, at the 
election of the party appealing, to be stated at the time the 
appeal is taken, and no further or other appeal on any question 
of fact shall be allowed. In appeals where no bond is now re- 
quired by Jaw, none shall be required hereunder.” 

The plaintiffs claim that this law allowing no further appeal 
to a jury on questions of fact from a Circuit Judge at Chambers 
is unconstitutional. 

Article 7 of the Constitution prescribes that “In all cases in 
which the right of trial by jury has been heretofore used, it 
shall be held inviolable for ever, except in actions of debt or 
assumpsit in which the amount claimed is less than fifty 
dollars.” 

W. A. Kinney, for petitioners. 

The Government claims that the law in question is no viola- 
tion of the constitutional right of trial by jury, because plaintiffs 
by the act of appealing to the Circuit Judge elected such Court 
rather than the Circuit Court, or waived their constitutional 
right of trial by jury. 

Election or waiver is a question of fact, i.e., did the man, as a 
matter of fact, choose between the two Courts? Or in other words, 
did he waive as a matter of fact his trial by jury? Certainly 
there is no proof of this, other than the mere fact of the appeal 
to the Circuit Judge. 
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The Jaw in question undoubtedly intended to make this act 
of appealing to the Circuit Judge, in itself and considered alone, 
raise by law a conclusive presumption of fact. 

This we say materially impairs the right of trial by jury. An 
actual individual waiver of the right is one thing, and this pre- 
sumption of waiver is another. No one can waive right of trial 
by jury but the man himself, and I submit that the law cannot 
set out ad libitum what acts shall constitute a waiver on the 
part of the individual. 

There is a limit and this law we submit has gone beyond it. 

A, P. Peterson, Deputy Attorney-General, in reply, cited: 31 
Am. Rep., 34; 21 Wend. Rep., 510; 51 Iowa Rep., 578; 5 Ohio, 
280; 46 Conn. Rep., 349. 


By THE Court. 


We are of opinion that the Act in question does not deprive the 
accused of the right of a trial by jury. He can appeal from the 
District Court directly to a jury. He can also appeal to a 
Circuit Judge. The effect of the Statute is that, if he selects 
this last tribunal, he cannot have another trial on the facts by a 
jury. We fail to see how a voluntary relinquishment of the 
right to a trial by a jury can be construed to be deprivation of 
this right. 

The right of trial by a jury by the.statute remains, if the 
accused desires to have it. And he may waive it as he does 
when he pleads guilty to an indictment. No one would contend 
when the accused believes it to be for his interest to plead guilty, 
and thus waive a trial by a jury, that the law which allows 
him to do so deprives him of the right to such trial. 

There are abundant cases where a statute empowering a Court 
to try, and the accused to waive a jury trial and elect to be 
tricd by the Court, has been held to be no violation of a con- 
stitutional provision similar to ours. 

Dailey vs. The State, 4 Ohio, 57; Dillingham vs. The State, 5 
Ohio, 280; Curtis vs. Gill, 34 Conn., 54; State vs. Fuller, 34 
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Conn., 295; Tabor vs. Cook, 15 Mich., 322; Ward vs. People, 30 
Mich., 116; Commonwealth vs. Bailey, 12 Cush., 80; Bank of 
Columbia vs. Okely, 4 Wheat., 235. 

One case will serve to illustrate the principle decided. In 
State vs. Worden, 46 Conn., 349, “the Act of 1874 provides that 
in all prosecutions the party accused, if he should so elect, 
might be tried by the Court instead of by the jury; and that in 
such cases the Court should have full power to try the case and 
to render judgment. Held not to conflict with the provisions of 
the State Constitution, that every person ‘shall have a speedy 
public trial by an impartial jury,’ and that ‘the right of trial 
by jury shall remain inviolate.’ ” 

In Tabor vs. Cook, 15 Mich., 323, the Court held that under 
the Constitution the Legislature could not authorize a proceeding 
to enable a person to file a bill in Chancery to quiet a title to 
land claimed through an Auditor-General’s deed executed upon 
a sale for non-payment of taxes, without providing a mode by 
which the defendant could have a jury trial if he so elected, 
where the right existed when the Constitution was formed. 

In the case of Bank of Columbia vs. Okely, 4 Wheaton, 235 
(1819), the Supreme Court of the United States then said of a 
law of the State of Maryland, which authorized the plaintiff 
corporation a summary process by execution in the nature of an 
attachment against its debtors who have, by an express consent 
in writing, made the bonds, bills, or notes by them drawn or 
endorsed, negotiable at the bank, but which allowed a defendant, 
if he disputed the debt, to have an issue joined to be tried by 
the Court and jury. 

“Tf the defendant does not avail himself of the right given 
him of having an issue made up and a trial by jury, which is 
tendered to him by the Act, it is presumable that he cannot 
dispute the justice of the claim. 

“ That this view of the subject is thus giving full effect to the 
Seventh Amendment of the Constitution, is not only deducible 
from the general intent, but from the express wording of the 
article referred to. 
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“Vad the terms been that ‘the trial by jury shall be pre- 
served,’ it might have been concluded that they were imperative, 
and could not be dispensed with. But the words are, that the 
right of trial by jury shall be preserved, which places it on the 
foot of a lex pro se introducta, and the benefit of it may, therefore, 
be relinquished.” 

Argument of counsel for petitioners is made that the statute in 
question does not distinctly allow the petitioners to waive their 
right to trial by jury, but makes his election of the Court of the 
Circuit Judge a waiver by implication of their right to trial by 


jury. : 
We are of opinion that there is no essential difference between 


a law that says that an accused person may waive his right to 
trial by a jury, and be tricd by a Court, and a law which says 
that the accused may elect to be tried by a jury or a Court, and 
if he elects to be tried by a Court, he cannot be again tried by a 
jury. In either case he has to exercise his volition. He has 
to decide for himself whether he will have the jury or not. He 
has to do this in all cases when the offense is within the 
summary jurisdiction of a Magistrate, for, unless he appeals, the 
sentence of the Magistrate is final. 

The Statute in question is clear, and capable of being under- 
stood by the unlearned, and does not interpose such difficulties 
and restrictions as would amount to an impairment or to 4 
violation of the right to a trial by jury. 

This Court held in Paloma vs. Sheldon, 4 Hawaiian, 131, that 
the Act of 1874 to Quiet Title in lands claimed by inheritance 
was unconstitutional, as depriving the defendant of the right to 
try the title to land in his possession by a jury, which right was 
in use long before the Constitution was promulgated. 

In this case the Statute undertook to take such matters from 
the jury against the will of the defendant. 

We hold that the Statute in question does not:deprive the ac- 
cused of the right to a trial by jury, and is not unconstitutional. 

The writ is denied. 

W. A. Kinney, for petitioners. 

A. P. Peterson, for respondent. 
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THE KING vs. AWANA. 
Exceptions FROM THE CIRCUIT COURT OF THE SECOND CIRCUIT. 
APRIL Term, 1888. 


Jupp, C.J., McCrLLY, Preston, Brcxerton and Dore, JJ. 


A Circuit Judge at Chambers in a criminal case has no authority to 
grant a new trial in his own Court on the ground of newly dis- 
covered testimony. 


OPINION OF THE CouRT, BY Jupp, C.J. 


It appears that the defendant was convicted of the offense of 
gelling spirituous liquor without a license, on his appeal before 
Circuit Judge Richardson of the Second Judicial Circuit. He 
thereupon asked to have an appeal allowed to the Circuit Court 
with a jury. On this being refused he moved for a new trial 
before the Circuit Judge on the ground that the conviction was 
contrary to law and the evidence, and the weight of the evidence 
and because of newly discovered evidence. This was declined 
by the Circuit Judge and the point of law appealed to the 
Circuit Court, which overruled the same, and exceptions were 
thereupon taken to this Court. 

The only question raised is whether a Circuit Judge at 
Chambers has the authority in a criminal case, heard by him 
on appeal, to grant a new trial or to reopen the case after judg- 
ment for the purpose of hearing newly discovered evidence. 

The argument is made that if by force of the statute of 1886, 
the Circuit Judge is the Court of last resort by appeal on the 
facts in a criminal case, he ought to kave the power to grant a 
new trial. 

We know of no authority by which a Circuit Judge can, after 
judgment, re-open a criminal case which he has tried on the 
facts, or grant a new trial. No criminal case can come before 
him except by appeal from a District or Police Justice, which 
presumes a trial before such Court. Such Court, as well as the 
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Appellate Court of the Circuit Judge at Chambers, has the 
power to grant continuances for the obtaining of necessary evi- 
dence, and with the fresh opportunity for strengthening his case, 
which the appellant has on the trial before the Circuit Judge, 
the Legislature has said that this must suffice. 

By taking his appeal to the Circuit Judge the accused has 
waived his right to have his case go to the higher Court on the 
facts, where if he is convicted, he may have a new trial, if so 
ordered by the Supreme Court. It is claimed that great injustice 
might be done bya ruling which gives no relief from the judg- 
ment of a Circuit Judge. For, it is urged, a person might be 
convicted npon no evidence at all, or upon illegal evidence. An 
appeal on the law is still open to the defendant in such cases, for 
it would be an error of law to sentence a defendant upon no 
evidence or upon illegal evidence, and if an appeal on this point 
of law was lost, a writ of certiorari could be sued out. 

The exceptions are overruled. 

A. P. Peterson (Deputy Attorney-General), for prosecution. 

W. A. Kinney, for defendant. 


THE UNG WO SANG CO. vs. T. ALO et al. 
Motion ror A RE-ARGUMENT. 
In Vacation, JUNE, 1888. 
Jupp, C.J., McCunty, Preston, BICKERTON and Dorr, JJ. 


Motion for re-argument upon the bill, on the ground that the allega- 
tion of the appurtenance of the water had been overlooked in the 
Court's consideration of the case, was denied, it appearing that 
such allegation had not been made. 


OPINION OF THE Court, BY McCuLty, J. 
Counsel for the plaintiff moves the Court to hear a re-argu- 
ment on the bill. 
In Kenway vs. Notley, 5 Hawn., 123, on a motion for re-argu- 
ment, the Court cites and adopts the rule of the N. Y. Court of 
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Appeals in Mount vs. Mitchell, 32 N. Y., 702, in these words: 
“Motions for re-argument should be founded on papers show- 
ing clearly that some question decisive of the case, and duly 
submitted by counsel, has been overlooked by the Court, or that 
the decision is in conflict with an express statute, or with a con- 
trolling decision, to which the attention of the Court was not 
drawn, through the neglect or inadvertence of counsel.” 

The counsel for plaintiff sets out the grounds on which his 
motion is based, as follows : 

1. The plaintiffs, in taking their rice plantation lease from 
the defendants and others, saw the premises watered from a 
water-course of which these defendants held a separate lease. 
Whether the defendants informed the plaintiffs that the water- 
course was appurtenant to and passed with the demised pre- 
mises, as averred in the bill, or. not, as averred in the answer, 
the fact that it was made appurtenant by the act of one of the 
lessors is cnough to make it pass under the lease as one of the 
appurtenances. 

2. The proofs do not suffice to sustain the averment in the 
answer, that the rental at first demanded for this lease was 
reduced from $1600 to $1350 upon the plaintiffs’ agreement to 
take from these defendants the lease of the water-course for 
$200; on the contrary, it is shown that the lease of the water- 
course was taken by one of the plaintiffs at Kauai after he had 
learned that otherwise Alo would cut off the water, and that the 
original lease for $1350 was made without any prior or contem- 
poraneous agreement that the later $200 lease should be taken. 

3. The lessors’ covenant in the first lease, that they would 
lease no kuleanas within the leased premises, was not broken by 
the existence, although unknown to the plaintiffs, of the prior 
lease from Charinan to the defendant Alo, of a kuleana with 
this water-course within the demised premises. 

4. To lease land and all its appurtenances to another by a 
lease which contains no exception or reservation, authorizes the 
lessee to infer that all the actual existing appurtenances were 
meant to pass with the lease, for such is the law. Consequently 
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the subsequent lease of an appurtenance, which the first lease 
had already demised, gave nothing to the lessee, and must be 
decreed to be void, as without consideration and obtained by 
actual or constructive fraud. The further relief appropriate for 
the case is the repayment of the rentals, $800 in all, which have 
been made on the lease of the water-course, and a decree that 
the defendant be trustee of the Charman lease to the use of the 
plaintiffs. 

5. The bill, it is true, especially asks for relief on the aver- 
ment that the subsequent taking of the Charman lease by Alo 
was a breach of the covenant above mentioned. This ground is 
not sustained by the proofs. But the other facts averred in the 
bill, and above mentioned, entitled the plaintiffs to the same relief. 

6. The bill particularly averring that the water-course was 
necessary for irrigating the demised premises; that the lessors 
informed the plaintiffs that it was demised to them as appur- 
tenant; and that the plaintiffs in ignorance of their rights, and 
upon ascertaining that otherwise the water would be diverted, 
took the lease of the water-course which was their own property, 
there is no occasion to dismiss the bill and leave the plaintiffs 
to their remedy by a third bill. 


By THE Court. 


The substantial ground claimed is set forth in paragraph 1, 
where it is stated that the fact that it, the leased kuleana and 
water-right, was made appurtenant by the act of one of the 
legsors, is enough to make it pass under the lease as one of the 
appurtenances; and in paragraph 4, which proceeds upon this 
postulate and states the relief therein required 

It appears to us that the Court has not “overlooked” the 
question whether the water-right owned by Charman had been 
made appurtenant by the act of his lessee to the other leased 
premises. This was the principal controversy in the first bill, 
and it was held that the evidence of its being an ancient and 
appurtenant right was insufficient. No appeal was taken from 
this decision. 
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Upon the second bill, which is now sought to be reconsidered, 
the Court in its decision says: “There is no allegation in the 
bill that this Charman kuleana with the water-right was made 
by defendants parcel of the demised premises, or that the water 
wag appurtenant thereto.” 

But ifthe allegation of appurtenance was not made in the bill, 
it cannot have been “overlooked” by the Court. 

It is certainly stated in the bill that the plaintiffs were in- 
formed by their lessors that the water-course and water-right 
were demised to them as appurtenant to the demised premises; 
but this is very different to the allegation that the leased kuleana 
and water-right were made appurtenant by the act of the lessors. 

We see, therefore, nothing which brings this case within the 
description of matter for re-argument. 

The motion is denied. 

A. 8. Hartwell, for plaintiffs. 

Paul Neumann, for defendants. 


Dissentina Opinion or Dots, J. 


The first bill avers that “ the said auwai and water-right was 
at the time of making said first mentioned lease and ever since 
has been and now is appurtenant to the said land, and that the 
said auwai is an ancient ditch, and the plaintiffs were at 
the time of making said first mentioned lease and ever since 
have been and now are well entitled to the use of the same, and 
of the water that flows therein, by virtue of their said first 
mentioned lease.” 

The opinion upon this bill says, “the evidence as to this 
auwai being ancient, and of the right of user by the occupiers of 
the land comprised in the first lease, is contradictory, and is 
not, to my mind, sufficient to support the claim made by the 
bill in that respect,” thus sbowing that the first bill was dis- 
missed upon the question whether the auwai was an ancient one, 
and presumably whether the water flowing through it has be- 
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come appurtenant to the land in question through long usage. 
The opinion, in dismissing the bill, uses these words: “The 
bill must be dismissed without prejudice to the right of the 
plaintiffs to file a fresh bill.” 

The second bill avers, “which said water-course, together with 
the water right belonging thereto, your orators, at the time of 
taking the lease, were informed by their said lessors, was 
demised unto them as appurtenant to the demised premises.” 

The banco decision upon this bill says, “there is no allega- 
tion in the bill that this Charman kuleana with the water-right 
was made by the defendants parcel of the demised premises, or 
that the water was appurtenant thereto.” 

It would appear from this that the decision did overlook the 
averment of the second bill above quoted. 

As a matter of fact, the land through which the water-course 
passed hefore reaching the land in question was in the possession 
of one of the lessors at the date of the lease to the plaintiffs, 
which circumstance would give some support to the allegation 
that the lessors informed the plaintiffs at the date of the lease 
that the water-course and water-right were demised to them as 
appurtenant to the demised premises, as showing that they were 
in a position to make such assurance. 

Kent says, 4th Com., 468, “A conduit conveying water to the 
lands sold from another part of the lands of the grantor, will 
pass as being nécessary or quasi-appendant thereto.” 

It seems to me that whereas the decision on the first bill dis- 
posed only of the question of an ancient water-right appurtenant 
to the lands in question, and dismissed the bill without pre- 
judice to the right of the plaintiffs to bring a new bill, and the 
second bill does allege an assurance of the lessors that the water- 
course and water-right are demised as appurtenant to the land, 
they or one of them being at the time the holder of the land 
through which the water-course passed, and the Court in banco 
overlooking in its decision this averment, as it appears to me, 
the motion for re-argument should be granted. 
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J. OKUU vs. J. N. KATAIKAWAHA. 
On Exceptions FROM Mr. Justice DoLE. 
JuLty Term, 1888. 
Jupp, C.J., McCutty, Preston, Bickerton and Dots, JJ. 


Where exceptions to the rulings of the Court in the progress of a. trial 
are taken and perfected according to the Statute and Rules, it is 
not necessary to supplement them by an exception to the verdict, 
and a motion for a new trial on these grounds, 


In an action of replevin evidence was offered tending to show that a 
bill of sale of the chattels in suit, from defendant to plaintiff, 
absolute on its face, was in fact a mortgage. 


Held, such evidence was rightly excluded. 


OPINION OF THE Court, BY Jupp, C.J. 


This is an action of replevin tried at the last term of this 
Court. An exception was taken to the rulings of Mr. Justice 
Dole, presiding, in excluding evidence offered by the defendant 
tending to show that the bill of sale, absolute on its face, which 
conveyed the chattels in suit from defendant to plaintiff, was 
given merely to secure a loan of fifty dollars, and was in fact a 
mortgage delivered by defendant and wife on that understand- 
ing, and received by plaintiff as such. 

On the exclusion of this evidence, the defendant closed and 
the Court directed a verdict for the plaintiff, which was ren- 
dered. 

The formal exception to the verdict, as contrary to law and 
the evidence, was made after the jury was discharged, and by 
Rule VIII.B. was too late. Counsel for plaintiff moved to 
strike the bill of exceptions from the calendar on this ground. 
We hold that where exceptions are taken in the progress of the 
trial before a jury and perfected according to the statute and 
rules, it is not necessary to supplement them by an exception 
to the verdict, and by a motion for a new trial on this ground. 
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The question presentéd by the exception which was taken 
and perfected, is whether a court of law is authorized to receive 
a purely equitable defense? Section 1108 of the Civil Code 
authorizes the defendant in a civil action to give in evidence any 
matter of law or fact whatever. Under this authority this Court 
held in Kamohai vs. Kahele, 3 Hawn. Rep., 530, that equitable 
estoppels (so called because first recognized in courts of equity), 
or estoppels by conduct, might be received in courts of law. 

But, to go further and allow at law the terms of a deed to be 
varied by parol would be to violate a fundamental principle. 
The principle is stated in Jones on Chattel Mortgages, Sec. 21, 
as follows: “A formal bill of sale, absolute in its terins and 
under seal, conveying personal property, cannot in an action be- 
tween the parties be shown by parol evidence to have been in- 
tended asa mortgage.” Harper va. Ross, 10 Allen, 332; Bryan vs. 
Crosby, 36 Me., 562; Benton vs. Jones, 8 Conn., 186; Webb vs. 
Rice, 6 Hill, 219. 

In Illinois it is held admissible in law as well as equity, by 
force of a statute, that every deed of real estate intended as 
security, though absolute in terms, shall be considered a mort- 
gage. Klock vs. Walter, 70 I1., 410. 

In our system, where the distinction between the jurisdiction 
in law and in equity is preserved, we see no reason for departing 
from our established precedents, and extending the jurisdiction 
of the law courts. 

Courts of equity, with their peculiar jurisdiction and powers, 
are better adapted to deal with the circumstances which may be 
sufficient to convert a deed into a mortgage, than courts of law, 
where a jury must decide upon facts. 

This holding is in accord with Davis vs. Brewer, 3 Hawn., 270, 
where this Court held that a royal patent not void on its face 
can only be set aside in equity. 

We are of opinion that the trial Justice was right in excluding 
the evidence, and the exceptions are overruled. 

A. Rosa, for plaintiff. 

W. A. Kinney, for defendant. 
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THE KING vs. J. H. REEVE. 


Exceptions To REFUSAL or Circurr Court, THIRD JUDICIAL 
Circuit, to Entertain Motion ror New TRIAL. 


Juty Term, 1888. 
Jupp, C.J., McCuLLY, Preston, Bickerton and Dore, JJ. 


Circuit Courts eannot grant new trials in criminal cases, 

The King vs. Kaona, 3 Hawn., 118; The King vs. Cornwell, Ibid, 
154; The King vs. Apuna, Ibid, 166; approved and followed. 

Exceptions overruled. 


OPINION OF THE CourT, BY BICKERTON, J. 
This case came on for trial on the seventh day of May, 1888, at 


the May Term of the Circuit Court of the Third Judicial Circuit 
held at Hilo, Mr. Justice McCully presiding. The jury returned 
a unanimous verdict of guilty, to which verdict the de- 
fendant duly excepted, and then and there gave notice of 
a motion for a new trial. On the 10th cf May, 1888, defen- 
dant duly presented to the Circuit Court a motion for a new trial, 
accompanied by two affidavits of J. H. Reeve, the defendant. 
On the same day the Court declined jurisdiction and refused to 
entertain the motion, and defendant duly excepted; and the 
matter now comes to this Court on a duly allowed bill of 
exceptions. 
By THE Court. 


The only exception before us is to the Circuit Court’s 
declining jurisdiction and refusing to entertain the motion. 
The question as to Circuit Courts granting new trials in criminal 
cascs has been fully settled in the cases of The King vs. Kaona, 
3 Hawn., 118; The King vs. Cornwell, 3 Hawn., 154; The King 
vs. Apuna, 3 Hawn., 166; where it is held that ‘“ Circuit Courts 
cannot grant new trials in criminal cases.” These cases are 
conclusive in this case before us, and after hearing the argument 
of counsel we see no reason for overruling them. 
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The ruling of the Circuit Court declining jurisdiction is ac- 
cordingly affirmed, and the exceptions are overruled. 

A. P. Peterson (Deputy Attorney-General), for the Crown. 

D. H. Hitcheock and C. Creighton, for defendant. 


A. S. CLEGHORN, Collector-Ge neral of Customs vs. GEO. W 
MACFARLANE et al. The Same vs. H. R. MACFAR- 
LANE. The Same vs. W. S. LUCE. 


APPEAL FROM Decision or Doe, J., on DEMURRER, 
JULY TERM, 1888. 


Jupp, C.J., McCuLLY, Preston, BICKERTON and Dore, JJ. 


The Collector-General of Customs cannot bring a suit in his own 
name for the recovery of unpaid duties. The suit must be 
brought by the Hawaiian Government, to whom the duties are 
owed. 

The action may properly be brought in assumpsit. 

It is not necessary to make a negative averment of exceptions not 
contained in the enacting clause of the statute. 


Orders upon which goods were delivered from the Custom House are 
not vouchers which the statute requires to be annexed by literal 
copy to the complaint. 


OPINION OF THE CourT, BY McCutty, J. 


In the three above cases the following complaint is made: 

The undersigned A. S. Cleghorn, His Majesty’s Collector- 
General of Customs, plaintiff herein on behalf of the Hawaiian 
Government, complains of the defendant in a plea of assumpsit. 
For that whereas heretofore, to wit: upon the several dates 
named in the bill of particulars hereunto attached and made a 
part of this declaration, the said defendant withdrew and 
received from the Custom House in Honolulu, without the pay- 
ment of duty thereon, the several amounts of liquor mentioned 
and referred to in said bill of particulars, which said liquor had 
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before its said withdrawal and receipt by said defendant been im- 
ported and introduced into this Kingdom from abroad, and that 
by law there was collectible and payable, from the defen- 
dant, as duty upon and in respect of said several amounts 
of liquor, the several sums of money set forth in said bill of par- 
ticulars, which said several sums of money should have been 
paid or secured by said defendant to the Collector-General of 
Customs upon the respective dates when said amounts of liquor 
in respect of which they respectively became due were so with- 
drawn and received as aforesaid from the Custom House. And 
plaintiff avers that the said defendant, in consideration of the 
premises, promised to pay the said several sums of money, 
together with legal interest thereon, to the Collector-General of 
Customs whenever the said defendant should be thereunto after- 
wards requested. With averment of request and refusal, etc. 

Demurrers were made, which were on some points held good 
by the learned Justice who held the April Term. 

Upon the appeal to the Court in Banco, the cases were treated 
jointly by the several counsel for the defendants, and although 
certain points of demurrer were made in one of the cases below 
which were not made in the others, it was considered on the 
appeal that all the demurrers were applicable to each case. 

The first ground for demurrer, as going to the standing of the 
cases in Court, is to the right of action in this plaintiff to recover 
unpaid duties. 

The statute authority for the Collector-General or other Col- 
lectors of Customs is found in Section 666 of the Civil Code, 
which authorizes him “to cause a suit or prosecution to be in- 
stituted in his own name on behalf ofthe Hawaiian Government, 
for any violation of the provisions of any law relating to the 
revenue.” 

The context shows what are to be considered as violations of 
the revenue laws. They come under the caption of the Article: 
“Of smuggling and other frauds against the revenue laws.” 
They are punished by “forfeitures, fines and penalties,” of 
which only a half is payable to the Treasury, the other half 
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going to the prosccutor, informer, ete. The suits must be 
brought within six months after the violation is discovered or 
thing done. 

Action of assumpsit by the Collector for unpaid duties is 
clearly not within the terms of the statute referred to. The 
Attorney-General does not claim so much. He contends, how- 
ever, that the Collector is not expressly inhibited by statute 
from bringing such action, and that from a necessity of a remedy 
somewhere existing to secure a right, the Collector-General, who 
has the right to receive all moneys paid for duties (Section 539, 
Civil Code), should not be barred of his remedy to collect un- 
paid duties. 

But it cannot be assumed that if the Collector-General cannot 
bring this suit, there is no remedy. It is a better inference from 
the express grant of a power to bring action in certain cases, to 
assume that other necessary cases are otherwise provided for. 
The duties became a debt due the Hawaiian Government imme- 
diately upon importation of the goods, and the Hawaiian 
Government may bring its suit. 

But A. S. Cleghorn, the Collector-General, in behalf of the 
Hawaiian Government, does not make the Hawaiian Govern- 
ment the plaintiff. 

This ground of demurrer is decisive, and the Court sustains 
the ruling of the trial Justice thereon. 

Another ground of demurrer was, that the action should have 
been brought as debt and not assumpsit. 

We have observed supru that duties upon goods imported are 
a debt due the Hawaiian Government. This lies in the words 
of the statute: “ There shall be levied, collected and paid upon 
goods imported,” etc., and “the duties upon all goods, wares 
and merchandise imported into this Kingdom shall be paid in 
cash ”—(Section 518). The debt accrues by statute, and is not 
dependent on an undertaking by the importer. United States 
vs. Lyman, 1 Mason, 481, is authority for this view. 

In the case at bar, however, there is no allegation that the 
defendants were the importers, owners, or consignees. The aver- 


CLEGHORN vs. MACFARLANE. 317 


ment is only that the defendant withdrew from the Custom 
House goods which have been imported, and this is made a 
separate ground of demurrer. 

Now the goods, having been imported, had been left in custody 
of the Custom House, which held them as security for the pay- 
ment of the duties due upon them. Parting with this security, 
it is to he considered that the person withdrawing them assumes 
to pay what is due on them. They would not be transferred 
upon his order without such an implied undertaking. In this 
view, which was taken by the Court below, it may be held that 
this form of action is good under the averment of the de- 
claration. 

The ground of demurrer, that there is no averment negativing 
the statute exceptions to the payment of duties, is not good 
unless it appear that the exceptions are contained in the enact- 
ing clause. Exceptions in a snbsequent clause (the case here) 
are a matter of defense. 1 Chitty, Pleadings, 246. 

The first ground of demurrer, as stated in the case against 
defendant Luce is, that in not attaching to the declaration 
copies of the orders on which the goods were withdrawn from 
the Custom House, there is a failure to comply with the statute 
requirements concerning vouchers, as found in Sections 1100 
and 1102 of the Civil Code. The latter section prescribes that 
“to the petition shall always be annexed a literal copy of the 
voucher upon which it is predicated (if any there be).” Section 
1100 gives the form of petition for process in suits for the re- 
covery of money upon evidence of indebtedness, or vouchers 
certain or computable by the Court: that is to say, upon pro- 
missory notes, bills of exchange, drafts, orders, bonds, and other 
instrument parol or specialty. 

The vouchers which the statute requires to be annexed by 
copy are those upon which the action is brought or predicated. 
They must be evidence of indebtedness. They must be com- 
putable by the Court. 

It must be considered in view of the context, that the word 
“orders” in the above citation can mean only an order or draft 
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for the payment of money. An order or request for the delivery 
of goods may not import a certain sum, or that any sum is 
payable. 

This action (in each case) is not brought or predicated on the 
orders for the delivery of goods from the Custom Honse, but for 
the duties duc on the goods. For the purposes of this action 
there need have been no “orders.” The goods might have been 
withdrawn upon oral request, receipted for, or charged without 
receipts given. The statement of the several dates, and quan- 
tities and kinds of liquor withdrawn, is given as a bill of par- 
ticulars. The orders of defendant may be evidence support- 
ing these particulars, without being the vouchers on which the 
action is predicated. In many actions written instruments may 
be produced in evidence which are not the vouchers upon which 
the action is brought or from which the claim can be computed, 
e.g., deeds and royal patents, business letters, books of account. 

In regard to this ground of demurrer, the Court does not con- 
firm the ruling of the trial Justice. 

We have thought it proper in this opinion to pass upon all 
the grounds of demurrer, as we were requested in the argument, 
and as seems proper, with reference to possible future litigation 
of the present claims. 

C. W. Ashford (Attorney-General), for the plaintiff. 

Messrs. Hatch, Hartwell, Whiting, Rosa and Neumann, for 
defendants. 
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THE KING vs. AH HAR, AH KONG, FOOK SING, AH 
CHIN, AH PANG, AH SAM and AH HING. 


EXCEPTIONS FROM SECOND CIRCUIT. 
JuLY TERM, 1888. 
Jupp, C.J., McCutty, Preston, BICKERTON and Dorr, JJ. 


Article Tof the Constitution, which says that an accused person has the 
right to meet the witnesses produced against him face to face, 
applies to the trial of any offense, whether within the summary 
jurisdiction of a magistrate or one indictable and triable only by a 
jury. 

This Article of the Constitution is not complied with unless the ac- 
cused is in some way made acquainted with the evidence of the 
witnesses. 

If the accused have no counsel, the testimony, if in a language foreign 
to him, must be interpreted to him. 

But if the accused has counsel who nnderstands the testimony either 
directly or through an interpreter, the Constitutional requirement 
is complied with. 

It is not the duty of the Court where the accused’s counsel under- 
stands the testimony, after the evidence for the prosecution is all 
in, to order it interpreted to the accused from the Judge's notes. 

But, if requested by the accused, the Court will not refuse to have 
the evidence interpreted to him, as it is being adduced, even 
though he has counsel who understands the language in which 
the testimony is given. 


OPINION OF THE COURT, BY Jupp, C.J. 


The defendants were tried and convicted in the Police Court 
of Wailuku, Maui, of the offense of assault on police officers. 
They appealed to the Circuit Judge, who also convicted them. 
They then appealed to the Circuit Court of the Second Judicial 
Circuit, on points of law which were overruled, and the same 
questions are brought to this Court upon a duly found bill of 
exceptions. 
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The case sent up is as follows: The defendants all being 
Chinese, and all claiming not to understand the Hawaiian 
language, and nothing to the contrary being shown or claimed 
by the prosecution, and all witnesses for the prosecution being 
native Hawaiians and giving their evidence in Hawaiian, and 
the case for the prosecution having closed, counsel for defen- 
dants, to wit, John Richardson, Esq., moved that the evidence, 
as given by the witnesses for the prosecution or substance 
thereof as taken down by the Judge, to be interpreted in Chinese 
to the defendants prior to their taking the stand and giving 
evidence on their own behalf. The Judge denied said motion 
on the ground that counsel should have asked that the evidence 
be interpreted as it was being given by each and every witness, 
and having failed so to do, and defendants being represented by 
competent counsel, who cross-examined all the witnesses for the 
prosecution and rested, the Court considered that defendants 
had no right at that stage of the proceedings to require the 
Court to have the evidence interpreted to them. The Counsel 
for defendants then declined to put defendants on the stand and 
closed the case. 

The points of law are: 

First. That the trial and conviction of the defendants was 
unconstitutional and void. 

Second. That the granting of said motion was a matter of 
right, and not within the discretion of the presiding Judge, and 
that the denial of motion was error. 

Third. That if the granting of said motion was discretionary 
with the presiding Judge, there was gross abuse of discretion on 
his part in denying the motion. 

Mr. W. A. Kinney, for defendants, cited Article 7 of the Con- 
stitution: * * * ‘+ And he shall have the right to meet the 
witnesses who are produced against him face to face; to pro- 
duce witnesses and proofs in his own favor, and by himself or 
his counsel, at his election, to examine the witnesses produced 
by himself, and cross-examine those produced against him, and 
to be fully heard in his own defense.” * * * 
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The constitutional privilege of being confronted by one’s 
accusers means more than their physical presence. It must 
include a right to know what they are saying. 

Counsel for the Crown admits as much, but claims that the 
knowledge of counsel as to what the witnesses are saying is the 
knowledge of the client. 

We respectfully submit that the constitutional privilege in 
qiestion, and many like provisions, are clearly intended to be 
personal, individual rights. He has met witnesses face to face, 
because his attorney knew what the witnesses were saving. 
Why should it not be sufficient for his attorney to be physically 
present when the witnesses are produced? Just what good 
comes from the presence of the accused, when he does not know 
what is going on, we fail to see. 

The right in question is a personal right just as much as his 
right to plead, and it is a part of the government’s case to see 
that the accused is confronted by his accusers within the mean- 
ing of the Constitution. 

A. P. Peterson, Deputy Attorney-General, per contra. 

The part of Article 7 of the Constitution quoted refers only to 
indictable cases. 

The defendants waived their right to have the evidence inter- 
preted as it was given. They may meet the witnesses “face to 
face” through a third party, their counsel. 


By tHe Court. 


We are of opinion that the quoted portion of Article 7 of the 
Constitution applies to all criminal cases, whether within the 
summary jurisdiction of a magistrate or indictable and triable 
only before ajury. The exception in the former part of the article 
is to the effect that no person shall be held to answer for any crime 
or offense unless upon indictment, unless the offense is within the 
summary jurisdiction of a Police or District Justice, when an 
indictment is not necessary. 

The clause beginning, “and he shall have the right to meet 
the witnesses who are produced against him,” etc., confers this 

21 
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right upon those who are charged either with an indictable 
offense or one within the summary jurisdiction of a Police or 
District Justice. 

This was the view of the Legislature in enacting the Penal 
Code in 1850. Chapter II. of the Code enacts as law the pro- 
visions of Article 7 of the Constitution in separate sections, and 
applies the right to meet witnesses face to face to the trial of 
any person on the charge of “ any offense” indictable or not. 

We agree with the contention of the counsel for the defen- 
dants, that the constitutional right of an accused person “to 
«meet the witnesses who are produced against him face to face” 
is not complied with unless he is in some way made to under- 
stand their evidence, in order to enable him to avail himself of 
his further expressed constitutional right of cross-examining 
these witnesses, and also to meet their evidence with his own 
proofs. Although the origin of the constitutional requirement 
that an accused person shall be confronted with the witaesses 
against him, was to prevent the taking of depositions against an 
accuse person in his absence, he having no opportunity of hear- 
ing them or cross-examining them, the mere personal presence 
of the witnesses before the accused would not obviate this, if 
their testimony was given in a language not understood by 
him. 

But this article of the Constitution also says that he may, “ by 
himself or his counsel, at his election, examine the witnesses,” 
etc. Whoever, by the election of the accused, undertakes the 
exercise of this right, whether it be the accused himself or his 
counsel, has a right to know what the evidence of the witnesses 
produced against the accused is. For this reason, as well as be- 
cause the Court must understand the evidence, interpreters are 
provided in all our courts of justice. But if the accused has 
counsel who understands the evidence, whether directly from the 
witnesses or through an interpreter, the constitutional require- 
ment is complied with, though the accused himself may not 
understand it. It is to be presumed that counsel will communi- 
cate with client. 
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We do not deem it the duty of the Court, after the evidence 
for the prosecution has all been adduced, to have the evidence 
translated to the accused from his (the Judge’s) notes, it not 
having been asked for as it came from the witnesses. 

The right which an accused has of knowing what the wit- 
nesses say against him, is absolute when he has no counsel. 
When he has counsel who understands the testimony, but does 
not himself understand the evidence, the Court will not refuse, 
if requested, to have the evidence interpreted to him; but this 
request must be made seasonably, and the accused waives it if 
he allows the case of the prosecution to be put in without it. 
It is unreasonable to ask the Court to have its notes, which are 
often fragmentary and imperfectly taken, to be interpreted as 
the whole evidence against the accused. 

For these reasons we overrule the exceptions and sustain the 
decision of the Court below. 

A. P. Peterson (Deputy Attorney-General), for prosecution. 

W. A. Kinney, for defendants. 
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KEAMALU vs. LUHAU et al. 
Exceptions to Rutines or Dots, J. 


JuLty TERM, 1888. 


Jupp, C.J., McCunry, Preston, Bickerton and Dore, JJ. 


Plaintiff in ejectment need not show possession within twenty years, 
if he shows title and no adverse possession is proved. Rose va. 
Smith, 5 Hawn., 377, followed. 


Plaintiff in action of ejectment claimed title by inheritance from one 
P. The evidence showed that he was the heir of K., who was an 
heir of P. Held, following Zlikapeka vs. Ookala Sugar Com- 
pany, 4 Hawn., 625, that there was no reason for a verdict being 
ordered for defendant. 


Exceptions overruled. 


OPINION OF THE COURT, BY BICKERTON, J. 


This is a suit in ejectment, and came on for trial at the April 
Term, 1888, before Mr. Justice Dole and a jury, resulting in a 
verdict for plaintiff for half the land claimed, to which verdict 
the defendant duly excepted as contrary to the law and the 
evidence, and the weight of evidence. 

The request for instructions by defendant marked Second, 
Fourth and Fifth, being refused by the Court, the defendant 
duly excepted and the same were allowed. 

The defendant also excepted to the instructions to the jury, 
that “If Luhau, during the period of his alleged adverse pos- 
session, applied to the Court of Probate for letters of adminis- 
tration with a view of ascertaining who were the heirs of Polani, 
the application would in itself break the chain of adverse pos- 
session. That would be giving up his adverse possession to the 
Court to decide, and this would be so even though in the appli- 
cation for administration the applicant Luhau stated that he and 
his cousin Lukahili were the only heirs of Polani (w.).” To 
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which instructions the defendant duly excepted, and the excep- 
tion was allowed, and the matter now comes here on a duly 
allowed bill of exceptions. 


By THE Court. 


The first instruction asked for and refused by the Court, and 
marked “Second Instruction,” is as follows: “No person shall 
commence an action to recover possession of any lands, or make 
any entry thereon, unless within twenty years after the right to 
bring such action first accrued. And this law would bar the 
plaintiff if continuously during twenty years he failed to bring 
suit, the land during that time being held adversely to him by 
others. And under our statutes the possession of the adverse 
claimants may have been adverse to each other.” 

This instruction as asked for would not require the defendant 
to show any ouster, or any continuous possession on the part of 
anyone, and would bar a plaintiff from recovering, even if the 
land had been entirely vacant during twenty years. 

This question is settled in the case of Rose vs. Smith, 5 Hawn., 
377, where the Court holds that “ plaintiff in ejectment need not 
show possession within twenty years if he shows title and no 
adverse possession is proved.” 

The fourth instruction which was refused is as follows: ‘ The 
plaintiff has alleged that he is entitled to the land in fee simple 
by inheritance from Polani, and he must prove it. It is not 
enough for him to prove that he is the heir of Kaneakua, or of 
some other person who was the heir of Polani; it must be proved 
that he was Polani’s heir.” This exception is disposed of by 
Elikapeka vs. The Ookala Sugar Company, 4 Hawn., 625, where 
the Court say: "The defendant’s counsel moved for the direc- 
tion of a verdict for the defendant, because the plaintiffs claimed 
as heirs of the patentee, and proved that they were heirs of his 
heirs. We think this was not such a defect in pleading, if it were 
a defect, as to entitle the defendant to relief here. We think the 
plaintiffs may be termed by privity the remote heirs of the 
patentee.” 
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The fifth instruction which was refused is as follows: “There 
was no law of inheritance before 1858, by which a mother could 
inherit the estate of her daughter, or the collateral heirs of the 
mother either.” 

This exception is answered by the Act of 1850, to regulate the 
descent of property, which provides for such inheritance, the 
portion of Section 1448 of the Compiled Laws, referring to this 
question, being in exactly the same words as the Act of 1850, 
and taken from it. Counsel seems to have overlooked this fact. 

Luhau’s petition for administration shows that Polani died 
after 1850, viz., in 1854. 

The instruction given by the Court in regard to the applica- 
tion of Luhau for letters of administration, we think, was not 
applicable to the evidence produced by the defendant, and could 
not have prejudiced him, for we do not find that there was 
evidence in the case on which it could be seriously contended 
that there had been an adverse possession for twenty years. 

It is evident to us that the jury found the verdict they did, 
viz., one half of land for plaintiff, on the theory that both of 
Polani’s (the patentee’s) parents survived her, and that plaintiff 
inherited from Kaneakua (w.), Polani’s mother, and defendant 
from Kamoa (k.), Polani’s father. 

There was no evidence whatever of any ouster. Kaia vs. 
Kamatle, 4 Hawn., 352, is a case in point. 

The evidence in that case showed that the plaintiff and de- 
fendant were co-heirs and tenants in common, and that the 
plaintiff had never been ousted by the defendant; the Court 
charged the jury that if they so found, the statute of limitation 
would not run against the plaintiff; the jury rendered a verdict 
fur the defendant for the whole estate; the trial Court set aside 
the verdict and ordered judgment for plaintiff for one-half of 
the estate non obstante veredicto. 

Held, no error, as the evidence was conclusive that there had 
been no ouster, and that the plaintiff and defendant were co- 
heirs. 
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In the cage at bar the jury must have found from the evidence 
that the plaintiff and defendant were co-heirs, and that there 
was no distinct ouster shown, consequently the possession of 
one was the possession of the other. 

The exception to the verdict as contrary to the law and weight 
of evidence must be overruled, for we find the verdict is fully 
sustained by the law and the evidence. 

Exceptions overruled. 

F. M. Hatch, for plaintiff. 

W. A. Kinney, for defendant. 


D. W. KANOELEHUA vs. A. J. CARTWRIGHT, Trustee of 
the Estate of EMMA KALELEONALANI. 


APPEAL FROM DECREE OF Jupp, CJ. 
JuLY TERM, 1888. 
Jupp, C.J., McCutny, Preston, Bickerton and Dore, JJ. 


Previous to the enactment of “ An Act relating to the property and 
rights of married women,” (Laws of 1888, Chapter XI.), money 
accruing and paid to a wife vested immediately in her husband 
without his reducing it to possession. 


A conveyance to one person for a consideration paid by another 
person ordinarily creates a trust in the grantee in favor of the 
one furnishing the consideration. 


OPINION OF THE CourRT, BY Dots, J. 
The following decision was rendered in this cause by the 
Chief Justice at Chambers: 
Decision or Jupp, C.J., APPEALED From. 
This is a bill in equity to declare and enforce a resulting 


trust. 

The facts of this case are concisely stated as follows: One 
Pahau, wife of plaintiff, received in 1881 and 1882 some six 
thousand dollars as her distributive share of the estate of the 
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late C. Kanaina, as one of his heirs, the same being proceeds 
of real estate. This money was placed by her in Mr. A. J. 
Cartwright’s hands, and it was paid out by him on her orders 
from time to time. The plaintiff and his wife, Pahau, had not 
been living together for many years, but in the long and ex- 
pensive litigation which Pahau engaged in to determine her 
rights in the estate of Kanaina, she was obliged to use her hus- 
band’s name, and he readily gave her his co-operation in pro- 
curing witnesses, and assisted in every way in the litigation, 
but I think it is well established that, though there was the 
appearance of reconciliation between them, they each continued 
the illicit relations with the paramours they had taken up with 
during the long separation. There is some evidence that 
plaintiff and his wife jointly signed the orders on the fund in 
Mr. Cartwright’s hands. This is denied by Mr. Cartwright, but 
he does not produce the orders, and thinks he delivered them 
up to Pahau when he closed his accounts with her. I am of 
opinion that the plaintiff had not reduced this fund to his pos- 
session, and that it retained the character of real estate of his 
wife. The bill, moreover, alleges that it was plaintiff’s wife’s 
property. 

After the death of Mr. Kanaina, in 1877, Pahau, who had 
been one of his retainers, transferred her allegiance to Queen 
Dowager Emma. Mr. Cartwright was the Queen’s agent and 
business manager and this accounts for Pahau’s putting her 
funds in his hands. 

In 1881 and 1882 two parcels of land in Kauluwela, Hono- 
lulu, were purchased, one for $550, and another for $1550, and 
paid for out of this fund in Mr. Cartwright’s hands, and after- 
wards houses were erected upon them at Pahau’s expense, and 
both she and plaintiff and several other retainers of Queen 
Emma’s moved thither. Pahau lived there until her death, in 
1886, and plaintiff continued there until ejected by process of 
law a few months ago. In both of the conveyances of the lands 
in question, Queen Emma is the grantee, and the name of 
plaintiff or Pahau nowhere appears in them. 
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Mr. Cecil Brown testifies that he drew the conveyance for the 
second piece purchased, (the consideration for which was $1550), 
that Pahau told him to make the deed in the Queen’s name. 
Upon Mr. Brown’s asking her why she wished it so done, she 
said the money came from Kanaina’s estate; that her husband, 
Kanoelehua, had deserted her and she wished the property so 
fixed that he should have nothing to do with it; that she had 
an understanding with the Queen that she (Pahau) was to live 
on the land and to take the rents, and that she would trust the 
Queen’s word, although no life estate was reserved to herself in 
the deeds. Other witnesses say that Pahau wished the land 
put in the Queen’s name lest Kanoelehua should mortgage the 
land, and she (Pahau) eventually lose it. Miss Lucy Peabody, 
an attendant of the Queen, who negotiated the first purchase for 
$550, says Pahau directed the conveyance to be in the Queen’s 
name so that her (Pahau’s) husband should have nothing to do 
with it. I think that all allegations of feebleness of intellect 
and ignorance on the part of Pahau, and charges of fraudulent 
advantage taken of this by respondent, are not sustained. 

I find it to be established that plaintiff knew of the disposi- 
tion of this property at the date of the deeds or soon after. 

The question of law remains. Do these facts show that a 
trust has resulted in favor of plaintiff ? 

The law as laid down in Perry on Trusts, Vol. 1, Sec. 126, 
was adopted by this Court in Olepau et al. vs. Rahapa et al., 
October Term, 1887: “ Where upon a purchase of property, the 
conveyance of the legal title is taken in the name of one person, 
while the consideration is given or paid by another, the parties 
being strangers to each other, a resulting trust immediately 
arises from the transaction and the person named in the con- 
veyance will be a trustee for the party from whom the considera- 
tion proceeds.” This rule has its “foundation in the natural pre- 
sumption, in the absence of all rebutting circumstances, that 
he who supplies the purchase-money intends the purchase to be for 
his own benefit, and not for another, and that the conveyance in 
the name of another is a matter of convenience and arrange- 
ment between them for collateral purposes.” Ante, page 177. 
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In 2 Story, Sec., 1202, the author says, “Where a man buys 
land in the name of another and pays the consideration money, 
the land will generally be held by the grantee in trust for the 
person who so pays the consideration money. This as an estab- 
lished doctrine is now not open to controversy.” 

Bispham says, Sec., 80, “the reason of this doctrine is, that 
the man who pays the purchase-money is supposed to become, 
or to intend to become, the owner of the property, and the bene- 
ficial title follows that supposed intention.” Adams’ Equity, 
Section 33, says, “ Resulting trusts, where the intention to sever 
the legal and equitable ownership is apparent from the atten- 
dant circumstances, occur where the estate has been purchased 
in the name of one person and the purchase-money or considera- 
tion has proceeded from another. In this case the presumption 
of law is, that the party paying for the estate intended it for his 
own benefit and that the nominal purchaser is a mere trustee.” 

But it is contended that “as a resulting trust may be shown 
by parol proof, as a presumption of law arising out of the trans- 
action, so the presumption may be rebutted by parol proof, 
showing that no trust was intended by the parties and that it 
was the intention to confer the beneficial interest upon the sup- 
posed nominal purchaser,” 1 Perry, Séction 1389. The same 
Section reads further, “ As the resulting trust is a mere matter 
of equitable presumption it may be rebutted by facts that 
negative the presumption; and whatever facts appear tending 
to prove that it was intended that the nominal purchaser should 
take the beneficial interest as well as the legal title, negatives 
the presumption.” 

It must also be borne in mind that “the presumption is in 
favor of the trust resulting to the party paying the considera- 
tion, and the burden of proof is upon the mere nominal pur- 
chaser to show that he was intended to have some beneficial 
interest.” Id. 

Although there is evidence that Queen Emma contributed to 
the support of Pahau, from the time of Kanaina’s death until 
she received her share of his estate, one witness testifying to the 


KANOELEHUA vs. CARTWRIGHT. 331 


sum of $40 per month, there is no explicit evidence that this 
support was the reason why the deed was put in Queen Emma’s 
name and was to stand as its consideration. 

On the contrary, Mr. Brown and Miss Peabody, the only 
witnesses who testify as to Pahau’s declarations made at the 
time the deeds were made, say that the reason that Queen 
Emma’s name was placed in the deeds was in order that Pahau’s 
husband might have nothing to do with the land. 

The contribution by a chief of these islands towards the sup- 
port of a retainer is nothing unusual, and the Queen might well 
have supported Pahau without the expectation of receiving the 
conveyance of this land. 

It is not claimed by the respondent that this purchase and 
conveyance were intended to be an “advancement” to Queen 
Emma. The presumption of an advancement arises when “the 
purchaser takes the conveyance in the name of a wife, child or 
other person for whom he is under some natural, moral or 
legal obligation to provide.” Perry, Section 148. 

There was no such obligation on the part of Pahau. She was 
not bound to provide for Queen Emma. On the contrary, the 
obligation, ifany, was on the part of the Queen to provide for 
her retainer. 

I am aware of the feeling of obligation entertained by some of 
the old Hawaiians to leave their property to their Aliis, but 
this is a purely voluntary consequence of loyal respect and 
fealty, and is not an obligation that the courts could recognize 
as binding, or one that should be favored as against heirs at law. 

To my mind these circumstances do not rebut the presump- 
tion that Pahau intended the Queen to be her trustee. 

The fact that the nominal purchaser (Queen Emma) is dead 
does not affect the admissibility of parol testimony to show the 
resulting trust. Perry, Section 138. 

Nor does the fact that Pahau is dead affect the right of her 
heir at law to bring this bill. Although the collateral purpose 
for which the conveyances were made was to prevent the exer- 
cise by the present plaintiff, as Pahau’s husband, of his marital 
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rights over this property, and this purpose would apparently be 
defeated by finding that the trust resulted in favor of Pahau, 
this husband being now her heir-at-law; Pahau’s intention was 
that she, and not Queen Emma, having advanced the purchase- 
money, was to be benefited by the transaction, and the inci- 
dent that on her death her husband is her sole heir, is one that 
the respondent, representing Queen Emma’s estate, cannot take 
advantage of. 

Upon the whole case I find that a trust has resulted in favor 
of Pahau, and the plaintiff as an heir may have the relief 
prayed for. 

Decree accordingly. 


By THE Court. 


The learned Justice makes the following findings at the end 
of the first paragraph of his decision, i.e. “I am of opinion that 
the plaintiff had not reduced this fund to his possession, and 
that it retained the character of real estate of his wife. The 
bill, moreover, alleges that it was plaintiff's wife’s property.” 

We do not support this conclusion, but find that the sale of 
the lands of the Kanaina estate, and the partition of the money 
proceeds under the order of the Court and in accordance with 
the statute of partition, was a conversion of the real into per- 
sonal property (Bartlett vs. Janeway, 4 Sandford Ch., 396), and 
that as soon as the wife’s claim against the Kanaina estate was 
paid in money, it vested in the husband without the necessity 
of his reducing it to possession. (Reimenschneider, Adminia- 
trator, vs. Kqlaehao, 5 Hawn., 550.) 

This view is an additional ground for the decree at chambers, 
for we support the decision appealed from in all other particu- 
lars. 

The appeal is dismissed. 

W. C. Achi, for plaintiff. 

W. A Kinney, for defendant. 


AHIN vs. WIDEMANN. 333 


AHIN vs. WIDEMANN., 
Writ or Error. 
JuLY Term, 1888. 


Jupp, C.J., McCutty, Preston, Bickerton and Do te, JJ. 


A writ of error will not lie to reverse a judgment of the Court in a 
jury-waived case. 


It is not the duty of the Clerks of the Court to prepare and issue a 
writ of error. It is the duty of the attorney of the party to see 
that the writ is prepared and issued. 


OPINION OF THE COURT, BY PRESTON, J. 


This action was commenced in June, 1887, and was brought 
to recover certain moneys paid by the defendant in error, for the 
the use of the plaintiff in error, with interest thereon. 

A jury was waived at the October (1887) Term, and by con- 
sent of parties and the Court the case was heard before Mr. 
Justice Bickerton in December, and judgment was rendered and 
entered for the defendant in error. 

On the 18th April, 1888, application was made to Mr. Justice 
McCully in Chambers, on behalf of the plaintiff in error, for a 
writ of error for certain causes assigned. On the 21st June the 
said Justice ordered the writ to iseue, and the Clerk certified up 
the record and proceedings. 

The case was placed on the calendar of the July Term, and 
was argued. 

The first point to be considered is, whether a writ of error can 
issue in this or any similar case. 

Section 1157 of the Civil Code provides that “Any party 
deeming himself aggrieved by the decision of a police justice or of 
a circuit judge at chambers, or of a circuit court in banco, or of 
any Justice of the Supreme Court, or by the verdict of a jury 
in any civil suit, may at any time before the execution thereon 
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is fully satisfied, within six months after the rendition of 
judgment. file with the Clerk of the Supreme Court his reasons 
for deeming himself aggrieved, assigning the causes of error in 
such decision or verdict.” 

Section 1158 provides the mode of obtaining the writ, which: 
is by an application to a Justice of the Supreme Court, who may 
order the writ to issue commanding the Court or Clerk of the 
Supreme Court, as the case may be, to certify up the record and 
proceedings. 

Upon the return of the writ with the record sent up, the 
Supreme Court may order the adverse party to join in error. 

It will be observed that the statute provides for the issuing of a 
writ of error to certain courts and justices only, among which the 
Circuit Courts (except in banco) and the Supreme Court are not 
mentioned ; indeed, we cannot conceive a writ of error issuing 
from the Supreme Court to itself. A writ of error from its very 
nature can only be issued to a subordinate court or authority. 

A trial of a case, the parties having waived a jury, is a trial 
by the Court, and the decision is the decision of the Court and 
not the decision of a Justice. Sections 1137 and 1138, Civil 
Code. 

It is contended that the decision or finding of the Justice on 
the facts is similar to the verdict of a jury, and in this connec- 
tion we bave to consider for what matters a writ of error to 
review the verdict of a jury can issue. Clearly not to review its 
finding on the evidence, for the evidence forms no part of the 
record ; it can only be for matters of law in the findings apparent 
on the record. For instance, where it is clear the verdict is not 
responsive to the issue raised, or where the verdict gives more 
damages than claimed, and the defendant has taken no other 
steps to set aside the verdict, or where in an action of ejectment 
the jury should award damages only, and not find that the 
plaintiff is entitled to the land, and similar cases. See Kekaua 
et al. vs. Kalei et al., 3 Hawn., 713. 

For the reasons above set forth, we are of opinion that a writ 
of error does not lie in the case at bar. 
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On looking at the record, we cannot find that any writ of 
error was issued in this case. From the proceedings it appears 
that the Justice ordered a writ to issue, but the attorney for the 
plaintiff in error took no further step. He did not see that the 
writ was issued. It is not the duty of the Clerks of the Court 
to prepare and issue such writs. The attorney of the party 
should prepare it, and sce that it is issued. 

The Clerk certified up the record without a proper order, and 
improperly entered the cause on the calendar. The case was 
never properly before the Court; and had the Court’s attention 
been drawn to this circumstance it would not have heard the 
argument; but we have thought it advisable that parties should 
know the opinion of the Court as to the right to the writ, so that 
they may be able in the future to avoid unnecessary expense; 
we have, therefore, considered the case as if the writ had been 
issued, 

All the proceedings in connection with this application must 
be set aside, and the order for the writ be vacated; the plaintiff 
in error (the defendant in the original suit) must pay all costs 
of the abortive proceedings. 

H. N. Castle, for plaintiff in error. 

W. A. Whiting and J. M. Monsarrat, for defendant in error. 
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THE KING vs. J. H. REEVE. 
Motion For A New TRIAL. 
JuLty Term, 1888. 


Jupp, C.J., McCuLLY, Preston, Bickerton and Dore, JJ. 


The defendant was convicted at the Circuit Court for the Third 
Judicial Circuit on a charge of cattle stealing, and applied to this 
Court for a new trial on the ground of surprise, and that the ver- 
dict was against evidence, and also upon the ground of newly 
discovered evidence. 


The two first grounds had been disposed of in a former case reported 
at page 313, ante. 


Held, (Dole, J. dissenting) that the application should have been 
filed within ten days of the trial, and as no such application had 
been filed, the motion was too late. 


The Court will under special circumstances hear such a motion, upon 
sufficient cause shown, although the affidavits in support are filed 
after the expiration of ten days. 


OPINION OF THE COURT, BY Preston, J. 


The defendant was convicted at the term of the Circuit Court 
of the Third Judicial Circuit, held at Hilo, in May last, on a 
charge of cattle stealing. 

Application was made to the Circuit Court for a new trial, on 
the grounds that the verdict was against the law and the evi- 
dence, and of surprise. 

This motion was refused on the ground that the Circuit Court 
could not grant a new trial in a criminal case. 

Exceptions to this ruling were duly taken and argued before 
us at this present term, when the same were overruled. (Ante, 
page 313.) 

Mr. Hartwell now, on behaif of the defendant, moves for a 
new trial on the grounds before mentioned, and aiso on the 
ground of newly discovered evidence. 

Mr. Peterson, Deputy Attorney-General, took a preliminary 
objection to the motion, that it was too late. 
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By THE Court. 


This Court has granted new trials in criminal cases upon 
sufficient grounds being shown, but according to the precedents 
and practice such applications for new trials of cases tried by 
Circuit Courts have only been entertained upon bills of excep- 
tions alleged at the time, and certified by the Justice presiding 
at that Court. 

In cases of applications for new trials for causes not occur- 
ring during the progress of the trial, the application should be 
filed with the Clerk of the Supreme Court within ten days of 
the trial, and the Court, under its general right of supervision 
over other Courts, would entertain the application, and in 
special cases, upon sufficient cause shown, might hear the appli- 
cation although the affidavits in support were filed after the 
ex; iration of the ten days. 

In this case no such exceptions were taken, and no motion 
filed within ten days, and we therefore hold that the application 
is too late, and the motion on behalf of the Crown must there- 
fore prevail, and 

The motion on behalf of the defendant dismissed. 

A. P. Peterson (Deputy Attorney-General), for prosecution. 

A. Š. Hartwell, for defendant. 


Dissenting Opinion or Mr. Justice DoLE. 


There is no statute or rule of Court that limits the Supreme 
Court in Banco to the ten day rule in motions for new trials 
from the Circuit Courts in criminal cases, nor do any of the 
decizions lay down such a rule. In Malani vs. Puhi, 5 Hawn., 
505-6, the Court say: “The rule of Court VIII. which provides 
that ‘motions for a new trial, on account of misconduct of the 
jury, for newly discovered evidence * * * must be made 
in writing and filed with the Clerk within ten days after the 
verdict,’ is a rule made by the Court with a view to the inter- 
pretation of the practice of the Ceurts, and is subject to the 

22 
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control and discretion of the Court, and therefore the Court in 
its discretion and on proper cause shown, and to prevent an 
injustice being done, will interfere and let the parties in, but 
each case must stand on its own merits.” This was a civil case, 
and under both the statute and the rule of Court, the cage at 
bar being under neither, the argument for the exercise of a 
liberal discretion by the Court is much stronger in the case 
quoted. 

It is clear to me that the Court is at liberty to consider the 
motion and affidavits for a new trial in this case. 


THE KING vs. LEONG TIAM. 
APPEAL FROM INTERMEDIARY COURT., 
JULY TERM, 1888. 
Jupp, C.J., McCuLLY, Preston, BICKERTON and Dore, JJ. 


Under the statute, prohibiting a Chinese passenger not furnished with 
a permit or passport from the Minister of Foreign Affairs from 
landing, or attempting to land, in this Kingdom : 

Held, that the return passport must have been issued to the indi- 
vidual who may return upon it. 

The presenting of a passport to the Customs officer was an attempt to 
land, and the passport not appertaining to the defendant, such 
attempt falls under the penalty of the law. 


In Re Chow Bick Git, 4 Hawn., 385, affirmed. 


OPINION OF THE CouRT, BY McCurry, J. 


This case comes up by appeal from a Justice of the Supreme 
Court holding what is known as the Intermediary Court ot 
Oahu, upon the following certificate of findings and rulings, viz : 

“On the evidence adduced herein, I find that the defendant 
in Hongkong, China, bought the passport herein filed, and 
came to this Kingdom on the steamer City of Peking; and 
while said steamer was in the port of Honolulu, the thirteenth 
day of May last, with the defendant on board, the defendant 
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on demand presented the said passport to a Custom House 
officer, and afterwards was sent by the Board of Health to the 
Quarantine Grounds, near Honolulu harbor; also, that the de- 
fendant is a Chinaman. 

“ Wherefore, I adjudge and rule that the defendant is guilty 
as charged, and that the sentence of the Police Court herein is 
affirmed, with costs. 

“ From which ruling and judgment the defendant appeals to 
the Supreme Court in Banco, on the grounds that the facts so 
found do not in law constitute the offense charged.” 

The charge is of unlawfully attempting to land at the port 
of Honolulu without a legal permit, contrary to the provisions 
of Section 3, of Chapter XXVIII., of the Laws of 1887, viz.: 

“Section 3. If any master of a vessel shall land, or attempt 
to land, any Chinese without such permit (a permit to enter the 
Kingdom issued by the Minister of Foreign Affairs) as aforesaid, 
he shall be liable, on conviction, to a penalty of two hundred 
dollars for each Chinese unlawfully landed, or attempted to be 
landed; and such passenger landing, or attempting to land, 
shall be liable, on conviction, to a penalty of fifty dollars,” ete. 

The passport filed is of date March 12, 1885, and reads that 
“ permission is hereby granted to Ah Firun (Chinese characters), 
formerly residing at Waimanalo, Oahu, to enter the ports of this 
Kingdom on his return from China.” It is not doubted that 
this passport would have legally admitted to the Kingdom the 
person to whom it was issued. The defendant had bought it in 
Hongkong, and was not the person named therein. On this we 
hold, without question, that for the bearer it was not a passport. 
By the regulation of March 25, 1884, under which it is ex- 
pressed that it was issued, passports were issued only to Chinese 
residents in the Kingdom, and desiring to go abroad and return 
here, and (2) to the wives and families of Chinese residents 
here. For these passports a fee of one dollar was charged. 
This forbids the construction that they were issued for the pur- 
pose of revenue. It can only be held that it was for the purpose 
of regulating and restricting the entry of Chinese into this 
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Kingdom. This passport was a permit to the person named 
therein, who had resided here at a place specified, going hence, 
to re-enter the Kingdom. It is altogether unlike a passenger- 
ticket, which might be held to be assignable as a contract to 
carry one passenger over a specified route for a money con- 
sideration paid. The passport is not bought of the Government; 
it is issued only to a person who is of the description of those to 
whom passports may be issued, who thereupon pays the official 
fee, which is for the paper, not for the privilege. 

The question, then, of this case is whether the defendant, 
being without a permit to land, did attempt to land ? 

The facts found of the purchase of the passports in Hongkong 
and coming into this harbor on board the steamer, tend to prove 
an intent to enter the Kingdom. On demand of a Custom 
House officer, he presented the passport to him. This is further 
proof of an intent to enter the Kingdom. As far as possible the 
defendant made use of the passport, and the only use of the 
passport being to procure admission to the Kingdom, it must be 
considered that the defendant’s intent to enter is established. 

Our Statute on Attempts, Chapter XLIV., of the Penal Code, 
prescribes that a mere preparation of the means of committing 
an offense, nothing being done in execution of the intent to 
commit the same, is not an attempt to commit the same. Pur- 
chasing the passport and taking passage for Honolulu was 
a mere preparation of the means. The offense is landing, 
coming ashore, entering the Kingdom, or attempting to do 
so. The defendant would have committed no offense if he 
had not attempted to leave, or left the steamer. So continuing 
on the steamer as he might, and leaving the harbor on her and 
proceeding to San Francisco, he would not have violated the 
statute if he had not done an act towards committing and in 
part execution of the intent. But any act done in execution of 
the intent constitutes an attempt, whether it is successful or is 
frustrated. 

The act relied on as an attempt is presenting the passport. 
It is a fair inference from the statement of facts found, and from 
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the law, that a proper officer was demanding who of the pas- 
sengers claimed a right to land by the possession of a passport, 
and that the defendant presented this passport as giving him 
the right to land. His intent was to land, and his attempt was 
by presenting the passport, and by this means he succeeded in 
landing. If he had not presented the passpert the Board of 
Health would not have thereafter taken him ashore. If it had 
been discovered that the passport presented was not a passport 
permitting the defendant to enter the Kingdom, he would not 
have been permitted to land. By law the vessel which brought 
him was bound to take him away. His attempt would have 
been frustrated. 

It dues not seem material to consider in this case whether the 
successful attempt to land was merged in the offense of landing. 
This conviction may well lie on the proof of offering a passport 
which was sufficient to procure that the Board of Health should 
thereafter cause him to be taken from the ship. The question 
whether he had effected an entry into this Kingdom by being 
sent to the Quarantine Grounds, near Honolulu, does not affect 
the character of the act which we hold to be the attempt. 
Getting sent to the Quarantine Grounds was a step towards 
entering the Kingdom. He might have been stopped there to 
be re-embarked on the steamer, as the statute provides, and by 
the authority of the case of Chow Bick Git, 4 Hawn., 385, he 
would have been legally barred at the threshold of the Kingdom, 
and could not have been brought in by writ of habeas corpus. 

We hold that the conviction was legal. 

A. P. Peterson (Deputy Attorney-General), for the Crown. 

A. S. Hartwell, for defendant, 
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OPIOPIO (w) vs. KANE (k). 
EXCEPTIONS FROM CIRCUIT Court or SECOND CIRCUIT. 
Jury Term, 1888. 
Jupp, C.J., McOuLLY, Preston, Bickerton and Dore, JJ. 


The statute confers exclusive jurisdiction in matters of Divorce 
upon the Circuit Court of the Judicial Circuit in which the parties 
last lived together as man and wife. Complied Laws, p. 434. 


The libel contained the allegations that the parties cohabited together 
from the marriage up to March 2d, 1886, that during said cohabita- 
tion and up to the present time they were and are residents of 
Halawa, Molokai, which is within the Second Circuit. 

Held, this was a sufficient jurisdictional averment. 

Order dismissing the libel rescinded and case ordered back to the 
Circuit Court for hearing. 


OPINION OF THE Court, BY Jupp, C.J. 


This is a libel for divorce filed in the Circuit Court of the 
Second Judicial Circuit. The respondent’s counsel moved to 
dismiss the libel on the ground that it contained no allegation 
giving the Court jurisdiction. The Court granted the motion, 
to which the plaintiff excepted. 

The plaintiff then moved the Court to allow her to amend the 
libel, which was refused by the Court, to which exceptions were 
taken. 

The statute provides that “exclusive jurisdiction in matters 
of divorce is conferred upon the Circuit Courts cf the judicial 
circuit in which the parties shall have last lived together as 
man and wife,” etc. Compiled Laws, p. 434. 

We consider that jurisdictional matters should be pleaded. 

The libel sets forth ‘First, that the plaintiff and defendant 
intermarried on or about the 4th of August, A.D. 1866, and ever 
since said time and up to the 2d day of March, 1886, cchabited 
as husband and wife. Second, That during said cohabitation 
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and up to the present time, plaintiff and defendant were, and 
they now are, residents of Halawa, in the Island of Molokai 
and within the jurisdiction of this above entitled Court.” (The 
Circuit Court of the Second Judicial Circuit of the Hawaiian 
Islands). In the third article of the libel there is an allegation 
“ That thereafter, to wit, on or about the 2d day of March, 1886, 
the plaintiff was forced to leave his (defendant’s) house, and 
that since said last mentioned date she has ceased to live with 
him.” 

We are of opinion that the libel contains a sufficient aver- 
ment that the parties last lived together as man and wife within 
the jurisdiction of the Circuit Court. 

The averment that they “cohabited as husband and wife 
from the marriage up to 2d March, 1886, the date of their 
separation, and that during said cohabitation they were resi- 
dents of Molokai and within the jurisdiction of the Court, is 
equivalent to saying that the parties cohabited or lived together 
as husband and wife within the jurisdiction of the Court, and 
if the plaintiff left defendant’s house at Halawa, Molokai, on the 
2d March, 1886, which was their place of residence up to that 
time, it must follow that this is where they last lived together 
as husband and wife. 

While it is better to use the language of the statute in aver- 
ments of jurisdictional matters, a libel should not be dismissed 
for not following the exact words, if a sufficient averment 
appears upon which proof may be offered. 

We think the order dismissing the libel should be rescinded 
and the cause ordered on for trial at the next term of the said 
Circuit Court. Having come to this conclusion, it is not neces- 
sary to consider the second exception taken, that leave should 
have been granted to the plaintiff to amend. 

P. Neumann, for plaintiff. 

W. A. Kinney, for defendant. 
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THE KING vs. LUM HUNG. 
EXcEPTions FROM Rurixe oF Dore, J., AT APRIL TERM. 
Juty Term, 1888. 
Jupp, C.J., McCuity, Preston, Bickerton and Dots, JJ. 


A charge for “Violating Section 5, Chapter XLI, Act of 1886 in a 
house on Beretania street, near Kaumakapili Church on or about 
the 17th day of December, 1887, in Honolulu,’ is sufficient to 
support a conviction under the said section; defendants counsel 
not having before trial objected to the charge made as not being 
sufficiently specific. 

Exceptions overruled. 


OPINION OF THE COURT, By BICKERTON, J. 


The defendant was charged in the Police Court, Honolulu, 
on December 19th, 1887, with “violating Section 5, of Session 
Laws of 1886, Chapter XLI., by having unlawful possession of 
tools, devices, implements or tickets to play Pakapio, a bank- 
ing game, in Honolulu, on or about the 17th inst.; this being 
Lum Hung’s second offense.” On the 29th of December, 1887, 
he was found guilty and sentenced to pay a fine of $500 and to 
be imprisoned without hard labor for three days and to pay 
costs. The defendant appealed to the Supreme Court and the 
case was tried at the April Term, 1888, resulting in a verdict of 
guilty. The defendant was sentenced to imprisonment at hard 
labor for two months and fined $300 and costs, and the matter 
now comes here on exceptions to the verdict, the refusal of the 
Court to charge the jury as requested by defendant, and the 
denial of a motion that the jury be directed to return a verdict 
of acquittal. 

By THE Court. 

The bill of exceptions sets out the charge made in the 
Supreme Court, as follows, “ Violating Section 5, Chapter XLI., 
Act of 1886, in a house on Berctania street, near Kaumakapili 
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church on or about 17th December, 1887, in Honolulu.” This 
we understand and take to be the charge; it is so stated by 
counsel, and so allowed by the presiding Justice in the bill of 
exceptions; it is a general charge under a certain section which 
reads as follows: 

“Section 5. Any person who shall have unlawfully in his 
possession any tool, device, implement or ticket used or which 
can be used for the drawing, carrying on or playing at any 
lottery, game of faro, monte, roulette, lansquenet, rouge et noire 
or any other banking game played with cards, dice, or any 
device shall be punishable by a fine not exceeding five hundred 
dollars for the first offense, and for every subsequent offense by 
a fine not exceeding five hundred dollars and imprisonment 
with or without hard labor not exceeding three months, and 
such tool, device implement or ticket shall be forfeited and 
destroyed.” 

The charge being general, it admitted of evidence being intro- 
duced showing that these tickets, etc., could be used for the 
carrying on of a lottery. 

It was not a specific charge as made in the Police Court, 
where it was particularly specified that defendant had violated 
that section “by having unlawful possession of implements, 
tickets, ete., to play Pakapio, a banking game.” We think the 
defendant’s counsel might have objected to the charge made, as 
being uncertain and not sufficiently specific, but we do not find 
that any such objection was made but that defendant went to 
trial under the general charge of violating the said section. 

We are of opinion that if the charge in the Supreme Court 
had been in the same terms as that made in the Police Court, 
the exceptions would have been well taken and they would 
have had to be sustained and the defendant discharged, because 
there was no evidences to show that Pakapio was a banking 
game. 

The evidence shows clearly that defendant not only unlaw- 
fully had in possession tickets used for the drawing, carrying 
on or playing at a lottery, but that he dealt in and sold them. 
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It fully substantiates the charge made, and warrants the verdict ; 
in fact, we cannot see how the jury could arrive at any other 
verdict than that of guilty on the evidence as set out in the 
bill of exceptions before us. 

The conviction must stand, and the exceptions are overruled, 

A. P. Peterson (Attorney-General), for the Crown. 

W. R. Castle, for the defendant. 


I concur in the foregoing decision with the exception of the 
conclusion stated in the paragraph beginning with the words 
“ We are of the opinion that if the charge in the Supreme Court 
had been,” etc. I am not prepared to adopt this view, nor do I 
think it essential to the decision of the issue submitted to this 
Court. Sanrorp B. Doe. 


J. S. MARTIN vs. L. B. KERR. 
Exceptions To Instructions oF DoLE, J. AT TRIAL, 
JuLY Term, 1888. 
Jupp, C.J., McCutiy, Preston, Bickerton and Dots, JJ. 


In an action for malicious prosecution, the presiding Justice directed 
the jury that "The withdrawal of the prosecution is prima facie 
evidence of want of probable cause, open however to rebuttal by 
evidence,” and at the request of defendant's counsel also said 
that ‘The failure or the withdrawal of the prosecution does not of 
itself authorize nor is it evidence of malice or want of probable 
cause of its institution,” and added “But it is prima facie 
evidence.” 


Held, that such instruction was erroncous, and a new trial ordered. 
OPINION OF THE COURT, BY PRESTON, J. 
This is an action for malicious prosecution of the plaintif on 
a charge of embezzlement. 
The case was tried at the April Term before Mr. Justice Dole 
and a jury, when a verdict was returned for the plaintiff. 
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Defendant’s counsel excepted to certain instructions given by 
the presiding Justice to the jury, which exceptions were duly 
allowed. 

The first exception is to the following instruction: “To 
put the criminal law in motion without any reasonable and 
probable cause, is wrongful, and if thereby another is prejudiced 
in property or person there is that conjunction of injury and 
loss which is the foundation of an action.” 

Counsel for defendant contends that this instruction was 
wrong as it omits the word “ maliciously.” 2 Addison on 
Torts, Section 852. 

We consider the objection to be sound, but as the Court sub- 
sequently, at the request of defendant’s counsel, instructed the 
jury as follows: “The case cannot be sustained, and the jury 
must give their verdict to the defendant, unless the plaintiff's 
evidence shall show to their satisfaction that the prosecution 
was attended with malice on the part of the defendant, and also 
was instituted without probable cause; malice alone is not 
enough, nor is want of probable cause alone sufficient; both 
must concur in order to sustain the suit:” we think the mis- 
direction was cured, and that the jury were by the last instruc- 
tion sufficiently instructed ag to the law involved, and therefore 
overrule this exception. 

The jury were also instructed that “The withdrawal of the 
prosecution is prima facie evidence of want of probable cause, 
open, however, to rebuttal by evidence,” and upon being re- 
quested by defendant’s counsel to instruct the jury that “the 
failure or withdrawal of the prosecution does not of itself 
authorize, nor is it evidence of either malice or want of probable 
cause of its institution,” the Court did so, but added “but it is 
prima facie evidence.” 


To these instructions the defendant duly excepted. 


It appears from the evidence that on the case being called at 
the Police Court, the defendant withdrew the charge, and stated 
he had made a mistake. 
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Counsel for defendant cited: Stone vs. Crocker, 24 Pick., 88; 
Wade vs. Walden, 23 Ill., 369; Thorpe vs. Balliett, 25 Il, 337; 
Israel vs. Brooks, 23 I1., 526. 

Counsel for plaintiff cited, amongst other authorities: Potter 
vs. Casterline, 32 N. J., 22; Burbans vs. Sandford, 19 Wend., 
421; Fay vs. O'Neill, 36 N. Y., 11; Ross vs. Irwin, 26 Ill., 259. 

We have examined the cases cited on behalf of the plaintiff, 
but do not find that they support the instructions given and 
excepted to. 

We are of opinion that the instructions as given cannot be 
sustained, and this view is confirmed by numerous authorities ; 
amongst these we refer to Israel vs. Brooks, 23 Ill., 526, where on 
the trial the Court instructed the jury “that the discharge of 
the plaintiff by the examining magistrate is prima facie evi- 
dence of the want of probable cause, and sufficient to throw 
upon the defendant the burden of proving the contrary.” 

This instruction was copied verbatim from 2 Greenleaf’s 
Evidence, Section 455. But Mr. Justice Breese, in delivering 
the judgment of the Appellate Court, denies that the case of 
Secor vs. Babcock, 2 Johns., 253, cited in support of such 
principle, does so decide and says, “To what does this amount? 
Why to this, that every man who appears before a magistrate to 
give information of a criminal offense, incurs the hazard of a 
prosecution against himself, should the magistrate happen to be 
ignorant, prejudiced or corrupt. How many magistrates are 
there in obscure localities whe are as little capable of determin- 
ing what is probable cause for a criminal accusation, as they 
are of explaining any of the phenomena of nature. How many 
do we find prejudiced against a public accuser, how many in 
sympathy with the accused. The decisions of such an official, 
on intricate questions of law or fact, should not weigh against 
the accused. It is not prima facie evidence of his guilt and 
how preposterous is it to say the discharge of the criminal is 
prima facie evidence of want of probable cause. It is not so and 
should never be so regarded. The fact may go to the jury that 
he was discharged by the magistrate but no such inference 
unfavorable to the accuser should be drawn from it.” 
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In Stewart vs. Sonneborn, 98 U. S., 192, the Court say, ‘‘ Not- 
withstanding what has been said in some decisions of a distinc- 
tion between actions for criminal prosecutions and civil suits, 
both classes at the present day require substantially the same 
essentials,” and at p. 195 the Court further say: “ In every case 
of an action for a malicious prosecution or suit, it must be 
averred and proved that the proceeding instituted against the 
plaintiff has failed, but its failure has never been held to be 
evidence of either malice or want of probable cause for its 
institution.” 

If the contention on behalf of the plaintiff were correct, it 
would follow, that all a plaintiff would have to do would be to 
prove his arrest and discharge. The discharge being evidence 
of want of probable cause, would therefore be evidence of malice, 
and the plaintiffs case would be complete, and the burden of 
proof would be shifted to the defendant. 

As we are of opinion that there should be a new trial on the 
exception we have sustained, we do not think it necessary to 
discuss the other points raised by the other exceptions. 

Our decision is that the verdict and the judgment entered 
thereon be set aside and a new trial had between the parties, 
but as Mr. A. C. Smith, a witness in the former trial, has since 
deceased, and his evidence appears to be material, we make it 
a condition that his evidence, as appears in the bill of excep- 
tions, may be read by either party. 

Y. V. Ashford, for plaintiff. 

A. S. Hartwell, for defendant. 
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J. 8. MARTIN vs. L. B. KERR. (Assumpsit.) 


APPEAL FROM Decision or Dore, J., OVERRULING DEFENDANT’S 
DEMURRER. 


JuLty TERM, 1888. 
Jupp, C.J., McCunty, Preston, Bickerton and Dore, JJ. 


Where a plaintiff amends his declaration, it is improper to file a so- 
called amendment, stating that the plaintiff amends his declara- 
tion by inserting the words “in writing” after the word “ pro- 
mises,” etc. The proper course is to file an amended declaration, 
or when the amendment is only in a few words, by amending the 
original declaration and getting the Clerk to note the amendment 
in the margin. 

Where s cause of action can be gathered from the declaration, not- 
withstanding its verbosity and its containing unnecessary allega- 
tions, the declaration will be sustained on demurrer. 


Appeal dismissed. 
OPINION OF THE COURT, BY Preston, J. 


This is an action of assumpsit to recover damages for the 
alleged wrongful dismissal of the plaintiff from the service of 
the defendant, and for wages due at the time of such dismissal. 

A demurrer was filed by the defendant, which was sustained, 
and the plaintiff had leave to amend his declaration, and he 
accordingly filed certain amendments. 

We will, at the outset, take the opportunity of saying that we 
think it is improper for parties to file so-called amendments to a 
declaration, merely stating that the plaintiff amends his declara- 
tion by inserting the words “in writing” after the word “ pro- 
mises,” and so on, as was done in this case. It compels the Court 
to read through a long pleading, and to refer to the amend- 
ments, which is very embarrassing. Where, as in this case, 
there are several amendments, the proper course is to file an 
amended declaration. 


MARTIN vs. KERR. 351 


When, as sometimes is the case, the amendment is only ina 
word or two, the amendment may be made on the original 
declaration, and noted by the Clerk in the margin as allowed 
by the Court. 

The defendant demurred to the declaration as amended. 

The demurrer was argued at the last April Term before Mr. 
Justice Dole, and was overruled. 

The defendant appealed. 

We have been at considerable trouble in endeavoring to 
arrive at the true meaning of the declaration, which seems to be 
framed in total violation of all rules of pleading, overloaded 
with irrelevant allegations, verbose, and calculated to embarrass 
the fair trial of the cause. 

We have, after considerable doubt, arrived at the conclusion 
that a cause of action can be gathered from the allegations in 
the special count, i.e. an oral contract made on the third of 
April, 1887, for service for one year, at a salary of two hundred 
dollars a month, and a wrongful dismissal at the end of nine 
months. 

This might have been stated in a few lines. 

If we are correct ag to the meaning of the plaintiff’s claim, 
and we can uphold the declaration upon no other view, all 
questions as to the alleged inducements contained in the defen- 
dant’s letter, the plaintiff's traveling expenses and other claims 
made, cannot be gone into at the trial, and he will only be 
allowed to. recover such damages as would necessarily flow 
from the alleged wrongful dismissal. 

We see nothing, except unnecessary averments, objectionable 
in the second and third counts; under which counts the plaintiff 
can recover whatever wages might have been owing to him on 
the thirty-first December, the date of the alleged wrongful 
dismissal. 

The order overruling the demurrer is affirmed and the appeal 
dismissed, but as the Court has had considerable doubt upon 
the matter, there will be no attorney’s fees allowed in the costs. 

Ashford & Ashford, for plaintiff. 

A. S. Hartwell, for defendant. 
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THE KING vs. GEORGE W. MACFARLANE. 
Exceptions To Ruxines oF DoLE, J. 


JuLty Term, 1888. 


Jupp, C.J., McCuLLY, Preston, Bickerton and Dore, JJ. 


When, in the opinion of the Court, a case previously tried was so 
nearly parallel to the case for trial that jurors who had sat upon 
the former could not be free from bias, it was proper to exclude 
them in a body, without separate examination, 


Talesmen may be cited by the Marshal from the bystanders or from 
the Circuit at large, and itis inevitable and within the law that 
he should exercise his choice and make his selection out of the 
qualified residents. 


It is for the defendant to show himself within the excepted cases; it 
need not be charged in the indictment that he was not so. 


It was proper to refuse to instruct the jury that no conviction could be 
had on a certain count as not stating a criminal offense, the 
statute requiring that objection to an indictment for a defect 
apparent on the face thereof shall be taken by demurrer or motion 
to quash before plea. 


Exceptions overruled. 


OPINION OF THE CourRT, BY McCuLty, J. 


Sundry exceptions were taken at the trial, the charge being 
conspiracy. The substance and effect of the two which relate to 
the jury may be stated thus: 

(1). That the Court erred in excusing without a several 
examination the twelve jurors who had sat in the case of The 
King vs. Luce, likewise charged with conspiracy; and that it 
then becoming necessary to summon other persons as jurors: 

(2). Such talesmen were not qualified and not properly 
suninioned. 

The statute which applies to both these points is in Section 
1199. “Whenever a sufficient number of jurors duly sum- 
moned do not appear or cannot be obtained to form a jury, the 
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Court may order the Marshal or his deputy to summon from 
among the bystanders or from the circuit at large so many per- 
sons qualified to serve as jurors as shall be sufficient.” 

The sufficient number of jurors duly summoned is provided 
for by other statutes whereby twenty-four men liable to jury 
service are summoned to attend the term for the trial of all 
cases then to be tried. Itis when a panel of twelve cannot be 
obtained from the array that talesmen may be summoned. It 
is the right of a defendant to have his jury drawn from jurors 
duly summoned (The King vs. Henry Cornwell, 3 Hawn., 165), 
until the array is exhausted by challenges. It is not doubted 
that the Court may excuse or exclude from the jury such jurors 
as upon examination appear to be disqualified by previously 
expressed opinion or by bias resulting from or evidenced by 
facts and circumstances, although such juror may declare him- 
self to be free from bias. Such exclusion by the Court, either 
on or without motion made by either party, is an act of judicial 
discretion which cannot be the subject of review. United States 
vs. Cornell, 2 Mason, 91. 

In Snow vs. Weeks, 75 Maine, 105, on exceptions to the ex- 
clusion by the Court of several jurors from the City of Rockland, 
upon the assumption that the city might have some interest or 
the jurors some bias in the result of the suit, held “that it 
matters not whether it existed or not. It was a matter for the 
exercise of the discretion of the Judge. To his ruling upon 
such a question exceptions do not lie. He may put off a juror 
where there is no real and substantial cause for it. That can- 
not legally injure an objecting party as long as an unexceptional 
jury is finally obtained.” 

In the case at bar the gravamen of the objection is that the 
twelve jurors were excluded in a body without a separate ex- 
amination. 

The opinion of the trial justice was that the case of The King 
vs. Luce was 80 nearly parallel to the case for trial, that jurors 
who had passed upon the former could not be free from bias as 


to the latter. In this view there was no reason why the jurors 
23 
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should be examined separately, for the question would not be 
as to individual bias or expressed opinion, but as to the simple 
fact of having sat on that jury, a matter needless to make per- 
sonal inquiry of them about. So we are brought again to the 
question whether a juror or a panel of jurors may, at the discre- 
tion of the Court, be excluded, or rather what limit is there to 
this discretionary power. In Ware vs. Ware, 8 Maine, 29, held 
that it is the right and duty of the trial judge to excuse jurors 
when he thinks proper, and to call over a juror from one jury to 
serve on another, at his discretion. In Com. vs. Livermore, 4 
Gray, 18, held that it was within the authority of the Court in 
its discretion to discharge a juror not legally incompetent to sit 
in the trial. 

In People vs. Arceo, 32 Cal., 40, after citing many cases where 
it is held that if a cause has been tried by an unexceptional 
jury, the law presumes no injury for want of any other person 
composing that jury, the Court, while not saying that a judg- 
ment would not be reversed where a Court arbitrarily or will- 
fully rejects a juror not disqualified under the provisions of the 
statute, without any reasonable ground upon which to base its 
action, held that there being some reasonable ground for the 
action of the Court, and nothing disclosed in the record to show 
that the discretion of the Court was not soundly exercised, it 
would not sustain the exception. 

We think the case before us comes easily within this reason- 
able rule, and overrule this exception. 

In regard to the objection that the talesmen were not qualified, 
and not properly summoned, it appears that the Court, after 
excluding the twelve jurors, and there being less than twelve 
remaining, ordered the Marshal to summon talesmen from the 
circuit at large, and that in pursuance of this order, he passed 
by the bystanders and cited men frem different parts of the 
city. They were not necessarily on the list of fifty persons 
which is prepared by the Governor, in concert with a Justice of 
the Court, from which the array of twenty-four men is drawn 
for the term. The contention of counsel for the defendant is 
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that only such men are qualified to serve as jurors. This con- 
struction should apply equally to talesmen drawn from the 
bystanders, and would narrow this method of filling a jury 
beyond all precedent. The only prescription of the statute as 
to qualifications is that they shall be (for the foreign jury) 
foreigners by birth residing within the gubernatorial division. 
Such persons who, in the opinion of such governor or judge, are 
fit to serve as jurors, may be put on the list. They are qualified 
by fitness, residence, and foreign birth, and not by the selection 
of the governor, who selects fit and qualified persons. In the 
casc of those whom the Marshal summons, the Court passes its 
judgment if they be fit, and would exclude or excuse them if 
they appeared or were shown to be unfit; for instance, by want 
of acquaintance with the English language, by deafness, by 
being non compos, or in feeble health. The Marshal may sum- 
mon those whom the Governor might select, and they would be 
qualified to serve as jurors. 

It appears by affidavits that the Marshal, in pursuance of the 
authority to summon from the circuit at large, did not take men 
whom he casually saw, and the first whom he saw in the streets, 
but made some designed selection, going into a workshop and 
taking a man from his employment. It is charged that the 
Marshal thereby made a personal selection or picking of the 
jurors, and, inferentially, that he picked his jurors with a view 
to secure a verdict for the prosecution. 

The statute only provides that the Court order the Marshal to 
summon so many persons as shall be sufficient, and that when 
he has summoned the number so ordered he return their names 
into Court. This is a plain provision for summoning a certain 
number, and not certain persons, for it is the Marshal who 
returns into Court the names of the number he has served. 
The Court is given no authority to make a list of those who 
shall be cited. The Marshal then being ordered to cite a num- 
ber, it is inevitable that he should exercise a choice. If he cites 
from the bystanders, there being more present than the number 
he is to make up, he chooses out the number. If he goes into 
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the circuit at large he must exercise a choice unless he simply 
takes the first men he meets singly. In a crowd of eligible 
men, he still must by some selection, however rapid, choose his 
number. The phrase “circuit at large” implies a selection 
from the whole of it. There are no terms anywhere to limit the 
choice which may be made out of the qualified persons. 

Now if it is said that this is a dangerous power to repose in 
the hand of the officer who, as the head of the police, cannot be 
considered impartial in criminal prosecutions, we make the 
common observation that if the plainest construction of the 
statute requires it, the Court is not responsible for the conse- 
quences of the law, but must give it effect; but furthermore, 
that there is the safeguard that the talesmen must bear the 
examination of the Court and parties, whereby a fair and 
impartial jury ought to be obtained. 

The defendant also excepted to the charge of the Court that 
on the third count the defendant is guilty unless he show him- 
self within the exceptions which allow goods to be taken out of 
the Custom House without the payment of duties. 

This would be a matter of defense properly lying on the defen- 
dant. It was not required to be set out in the indictment, and 
therefore not required to be proved by the prosecution. 

Com. vs. Murphy, 2 Gray, 514; Com. vs. Jennings, 12 Mass., 
47; Potters’ Dwarris, p. 119. 

The last exception to be examined is for the refusal to instruct 
that no conviction can be had on the third count because no 
criminal offense is stated in it. 

The third count is that upon which the defendant was con- 
victed, the second having been nol. pros’d, and on the first the 
Court instructed that no verdict could be found. 

We quote in full Section 33 of the Crim. Procedure Act, page 
347, Compiled Laws: 

“Every objection to any indictment for any defect apparent 
on the face thereof, shall be taken by demurrer or motion to 
quash such indictment before the accused has pleaded and not 
afterwards; and every court before which any such objection 


THE KING vs. MACFARLANE. 357 


shall be taken for any such defect may, if it be thought neces- 
sary, cause the indictment to be forthwith amended in such 
particular by some officer of the court or other person, and 
thereupon the trial shall proceed as if no such defect had 
appeared ; and no motion in arrest of judgment shall be allowed 
for any defect in any indictment which might have been taken 
advantage of by demurrer or motion to quash as aforesaid.” 

It is claimed by defendant’s counsel that the force of this 
Section is to prohibit the allowance of a motion in arrest of 
judgment, leaving the remedy by exception undisturbed. This 
construction would frustrate the intent of the statute. The 
effect of giving the instruction would have been to order an 
acquittal. The effect of sustaining the exception would be the 
ordering of a new trial on an indictment stating no criminal 
offense. 

The plea has barred the defendant from making objection in 
any form to defects in the indictment which are apparent on 
the face thereof, and the verdict has cured all averments imper- 
fectly alleged. 

Hyman vs. The Queen, L. R. 8 Q. B., 102, 105; Regina vs. 
Aspinall, 2 Q. B. D. 57, 58. 

Exceptions overruled. 

C. W. Ashford (Attorney-General), for the Crown. 

Hatch, Neumann and Rosa, for defendant. 


CONCURRING OPINION OF PRESTON, J. 

After considerable doubt, I find myself, although very reluc- 
tantly, compelled to concur in the foregoing decision. 

My doubt and reluctance was not, and is not, caused by the 
verdict, as it was fully warranted by the evidence; indeed I 
cannot conceive that any jury could properly arrive at a differ- 
ent conclusion. 

But I feel, from the manner in which the jury was made up, 
although in conformity with law, that the defendant and others 
may think he had not a fair trial. 
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The power given to the Marshal, to select talesmen from the 
circuit at large, in his sole discretion, is a formidable one, and 
although the abuse of such power has never been brought to the 
attention of the Court, it may be easily conceived that the time 
may arrive when the Marshal who holds his appointment from 
the Attorney-General, may, under instructions from an unscrup- 
ulous one, select men adverse to a defendant. 

As much injury may be done to the administration of justice, 
if people think juries are or can be packed, as if such things 
occurred. 

I am induced to make these observations as the Legislature 
is now in session, and in hope that the law may be amended, 
by compelling the talesmen to be selected from the remainder 
of the list of fifty names now made by law, or in such other way 
as may be calculated to give confidence to accused persons. 
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THE KING vs. YUNG HONG. 
QUESTIONS RESERVED BY PRESTON, J. 
Juty Term, 1888. 
Jupp, C.J., McCutty, Presron, Bickerton and Dore, JJ. 


A statute once specifically repealed is dead. 


An Act which made lawful the sale, possession and use of opium 
under certain licenses, and which in general terms repealed all 
laws in conflict therewith, previous statutes having prohibited 
such sale and use, being repealed by a subsequent Act which 
provided in general terms only that the laws which had been 
abrogated by the former statute should be revived : 


Held, that an Act repealing an Act, and in general terms reviving 
what had been in general terms repealed therein, conflicted with 
the just principle and statute that a repealed law shall not be 
construed to be revived unless it be so clearly expressed. 

The statute intended to be revived need not be recited at large, but its 
title and date of passage should be recited in the reviving Act. 


The defendant cannot be held upon a charge based on a repealed 
statute, not certainly revived by the re-enacting statute. 


OPINION OF THE CourT, BY McCutty, J. 


On the 17th of July instant, the defendant’s appeal against a 
conviction by the Police Justice of Honolulu for “having unlaw- 
‘fully in his possession certain opium or a preparation thereof,” 
contrary to Section 3 of the “Act to restrict the importation 
and sale of opium or the preparations thereof,” was heard before 
myself and a foreign jury, when the defendant was convicted. 

At the conclusion of the case for the prosecution, counsel for 
the defendant requested me to direct the jury to acquit the 
defendant on various grounds hereinafter set forth, which I 
refused to do, but under the provisions of Section 834 of the 
Civil Code, I reserved the same for the consideration of the Full 
Court. 
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The questions so reserved are: 

1. The law under which this charge is made, Chapter LVI. of 
the Laws of 1874, as amended by Chapter LXIII. of the Laws 
of 1876, and Chapter XVIII. of the Laws of 1880, being speci- 
fically repealed by the statute of 1886, does the statute Chapter 
XX. of 1887 in fact re-enact this particular law without spe- 
cifically mentioning it as being re-enacted ? 

2. Is a statute once specifically repealed dead ? and can it be 
re-enacted even by an express allegation that it is so re-enacted, 
without again repeating the statute word for word in the new 
law ? 

3. Is Chapter XX., Laws of 1887, certain (in respect to the 
statutes supposed or attempted to be re-enacted) to the extent 
of holding a defendant. on a charge under the repealed statutes 
which have not been specifically re-enacted by the new law ? 

4. Is Chapter XX. aforesaid void for multiplicity in com- 
bining a series and variety of laws to be re-enacted without 
specifying what particular laws are intended to be covered by 
or included in the re-enacting section ? 

5. Is Chapter XX. aforesaid unconstitutional under Article 
77? 

All which questions I report and certify for the consideration 
of the Full Court. 


By THE Court. 


In answer to the questions so reserved, or to so many of them 
as it is necessary to consider: In the case of The King vs. Young’ 
Tang, April Term, 1887, the Court say of the Act of 1886, 
Chapter LXXIII. : “It would seem that the effect of this Act is 
to remove many of the restrictions relating to the importation 
and sale of opium and its preparations existing at the time the 
law was enacted. One other person in addition to those persons 
authorized under the then existing law was authorized, on 
obtaining a license, to import and sell opium and its prepara- 
tions for the term of four years upon paying the license fee 
mentioned in the Act.” (Ante, page 56.) 
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The repealing clause of the Act is Section 11: “All Jaws and 
parts of laws in conflict with the provisions of this Act shall be 
and the same are hereby repealed; provided, however, that 
should no license be issued under the provisions of this Act, 
that then and in such case this Act shall not be deemed to nor 
shall it repeal Chapter LVI. of the Laws of 1874 as amended by 
Chapter LXIII. of the Laws of 1876, and Chapter XVIII. of the 
Laws of 1880.” 

By this proviso the repeal of the statutes under which the 
defendant is charged is left contingent upon the non-issue of a 
license under the provisions of the Act. There is, however, no 
authority delegated to the Minister of the Interior to proclaim 
the repeal of the contingently repealed Act. 

The Act of 1887, Chapter XX., enacte that the above-men 
tioned Act vf 1886 is repealed, and that “the several laws and 
parts of laws thereby repealed are hereby expressly re-enacted.” 
What is re-enacted must be something which has been formerly 
repealed. Does it appear that the statutes of 1874-76 and 1880 
were repealed (and are now re-enacted)? It may be said that 
the Legislature assumed this by the proviso which follows the 
repealing clause above cited, that until the expiration, cancella- 
tion or surrender of the license granted under the Act of 1886, 
the holder thereof shall be entitled to exercise the rights and 
privileges granted by said law. 

Under the Act of 1886 two descriptions of license are contem- 
plated, for Section 7 says: In addition to the license prescribed 
by Section 2 of this Act, it shall be incumbent upon any person 
or persons desiring to purchase or use opium that they obtain a 
license from the Marshal or his deputy : which license, shall it be 
said, the Legislature assumed to have been issued ? Or how many 
licenses are unexpired and outstanding ? Oris an assumption by 
the Legislature that any license was issued, a sufficient and ex- 
press legislative enactment that certain statutes were repealed ? 

Our Code, by Section 20, provides that the repeal of any law 
shall not be construed to revive any other law which has been 
repealed, unless it be so clearly expressed. 
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Upon the foregoing citations it appears to us that we may 
hold that it has not been clearly expressed by the Legislature 
that the statutes we are considering were revived by the Act of 
1887: (1) Because there is no express legislative declaration 
that the provisional repeal by the Act of 1886 had ever even- 
tuated in a repeal: (2) Because the Acts of 1886 and of 1887, in 
referring to the issue of a license, do not express whether is in- 
tended a license to sell opium or to use opium. 

Where a statute is intended to be repealed, its title is generally 
inserted in the repealing Act, and therefore the repeal of a 
statute is not to be inferred from a general and uncertain allu- 
sion to it in a repealing Act. Chegary vs. Jenkins, 3 Sand. Sup. 
C. R., 409. It is a universal principle needing no citation of 
authority, that penal statutes are to be strictly construed, and 
this principle may be extended from the construction of statutes 
to the question of whether a penal statute is in existence by 
revivor. 

Where an Act repeals all laws and parts of laws in conflict 
therewith, without specifying them, there is an implied repeal 
of whatever is irreconcilable with the Act. 

The same result follows without general repealing words, when 
a new law contains provisions contrary to or irreconcilable with 
those of any former law. Civil Code, Section 21. This is 
called an implied repeal. It may, and often does, touch many 
previous Acts and parts of Acts. It is a repeal which is implied 
in the power of every Legislature to enact new laws. Leges pos- 
teriores. priores contrarias abrogant. The new law being pub- 
lished, makes it obligatory on all persons to know its effect in 
all respects, including the implied repeals. But an Act repeal- 
ing a repealing Act, and in general terms reviving what had 
been in general terms repealed, conflicts with a just principle of 
legislation which is adopted by our statute, Section 20 of the 
Civil Code, viz.: “ The repeal of any law shall not be construed 
to ævive any other law which has been repealed, unless it be so 
clearly expressed.” In order to clearly express that an Act is 
so revived, it must be clearly stated what is the Act or Acts re- 
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enacted, which cannot well be done by less than a recitation of 
the title and date of approval. 

2. “Is a statute, once specifically repealed, dead ?” 

Statutes which have been repealed (except so far as they 
relate to transactions already completed under them) become as 
if they had never existed. Broom’s Legal Maxims, p. 31; 
Stevenson vs. Oliver, 8M. & W., 241; Surtees vs. Ellison, 9 B. 
& C., 752. 

The remainder of the second question we have partially 
answered at the conclusion of the answer to question one. We 
are not prepared to say that after an Act has been once pub- 
lished, it is necessary to re-publish it when it is re-enacted by its 
title. 

The substance of the third and fourth questions we have 
treated in our reply to the first, and it will be unnecessary, in 
the view which we have taken, to consider the fifth, the question 
of unconstitutionality. 

We hold, for the reasons expressed, that the defendant is 
charged under an Act which is not in legal existence. 

A. P. Peterson (Deputy Attorney-General), for the Crown. 

V. V. Ashford, for defendant. 


CONCURRING Opinion or Dole, J. 


The first four questions reserved are based upon the assump- 
tion that the Opium Law of 1874, with its subsequent amend- 
ments, was repealed by the Opium Law of 1886; I need not, 
therefore, consider the question of the fact of such repeal, and 
the more especially as this Court, in the case of The King vs. 
Young Tang, has directly passed upon it in the following words: 
(Ante, page 59.) “The part of the Act of 1874, dealing with 
the matter of the possession of opium, is in conflict with that 
part of the Act of 1886 which refers to the same subject, and is 
to this extent repealed, as Section 11 of the Act of 1886 enacts 
that all laws and parts of laws in conflict with the provisions 
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of this Act shall be and the same are hereby repealed.” This 
leaves me free to consider directly the questions reserved. 

Section 20 of the Civil Code enacts that "the repeal of any 
law shall not be construed to revive any other law which has 
been repealed, unless it be so clearly expressed.” The Act of 
1886 repeals all laws and parts of laws in conflict with itself, 
excepting, however, the law of 1874, with its amendments, from 
the operation of the repealing clause, unless the Act of 1886 
should take effect by the issue of a license under its provisions. 
This is a contingent repeal of a law, and is consequently un- 
certain in its expression. Chapter XX. of the Laws of 1887 
declares that “the several laws and parts of laws” repealed by 
the Act of 1886 are re-enacted, with the proviso, however, “that 
until the expiration, cancellation, or surrender of the license 
granted” under the Act of 1886, the holder thereof shall be 
entitled to exercise the rights and privileges granted by the 
same. This is a contingent re-enactment, and, as a statutory 
declaration, is equally uncertain with the repealing clause of 
the Act of 1886; nor does it give definiteness to such repealing 
clause except by its tacit assumption that a license had been 
issued under the Act of 1886. 

Under this showing of the words of the statute, I do not find 
that there has been a clear expression of an enactment reviving 
the law of 1874, in accordance with Section 20 of the Civil Code, 
The operation of the re-enacting clause was made contingent 
upon a private business arrangement of a citizen, and the public 
cannot be held to know whether or not such arrangement ever 
took place, or when it may have taken place. 

I therefore answer the first and third questions in the nega- 
tive, and as these conclusions sufficiently dispose of the matter 
at issue, it is unnecessary for me to take up the points sub- 
mitted in the other reserved questions. 
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FRANCIS GAY and AUBREY ROBINSON vs. WILLIAM 
McCANDLESS. 


Exceptions From Decision or Dorr, J., ReFusine New TRIAL. 
Juty Term, 1888, 
Jupp, C.J., McCutty, Preston, Bickerton and Dore, JJ. 


A new trial, on the ground of newly discovered evidence, will not be 
granted, where such newly discovered evidence would merely 
impeach or discredit a witness who testified at the trial, es- 
pecially where the evidence sought to be discredited was not de- 
cisive of the issue. 


OPINION OF THE COURT, BY PRESTON, J. 


This is an action of assumpsit to recover the sum of $1349 for 
cattle sold and delivered by the plaintiffs to the defendant, and 
was tried at the last April Term before Mr. Justice Dole and a 
foreign jury, when a verdict was found for the plaintiffs. 

The defense at the trial was that the cattle were purchased 
from A. F. Cooke as President of the Pacific Navigation Com- 
pany, against which Company, now insolvent, the defendant 
had a right of set off, but no such set off was pleaded, as the 
defendant denied that either Cooke or the Company was the 
agent of the plaintiffs. i 

The defendant moved for a new trial on the following grounds : 

lst. That the verdict was contrary to the law and the 
evidence. 

2d. That the Court upon the trial declined to instruct the 
jury, as requested by counsel for defendant. 

3d. That the Court erred in instructing the jury in the 
manner in which it did instruct them, as per written memoranda 
on file. 

4th. That the defendant was taken by surprise by the evi- 
dence of A. F. Cooke on behalf of the plaintiffs, to the effect 
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that he, Cooke, was the agent of the plaintiffs at the time of the 
sale and purchase of the cattle on which the suit was instituted. 

5th. That since the said trial the defendant has discovered 
evidence previously unknown to him, of the fact that the Pacific 
Navigation Company, acting through A. F. Cooke, its President, 
was in fact the purchaser from the plaintiffs of the cattle for the 
recovery of the price of which the action was brought. 

An affidavit by J. F. Colburn in support of the last ground 
was filed, and.is to the effect that A. F. Cooke had told the 
deponent that he (Cooke) purchased the cattle from the 
plaintiffs, and that he had got the cattle off his hands by sell- 
ing them to the defendant. 

The motion was overruled and exceptions were taken. 


The following is the decision of Mr. Justice Dole: 

Upon the points raised by plaintiff’s counsel, that defendant’s 
exceptions had not been properly noted upon the record, I find 
that the exception to the verdict and the notice for a new trial 
are properly entered; also the defendant’s exception to the 
refusal of the Court to charge the jury as requested by defen- 
dant’s counsel in instructions 1, 2, 3, 4 and 5, the exceptions 
being noted by the Clerk and the instructions refused being on 
file. In regard to the third ground of the motion, i.e., that the 
Court erred in instructing in the manner in which it did, there 
being no record of any exception to the general charge to the 
jury, I find that such exception cannot now be considered. 

The foregoing exceptions, which have been regularly made 
and placed on record, are not in my opinion sufficient ground 
for a new trial, not having had occasion to modify my view of 
the law as given at the trial. 

The fourth ground of the motion, i.e., that Mr. Cooke’s testi- 
mony in regard to the agency was a surprise to the defendant, 
does not appear to me well founded, inasmuch as the presenta- 
tion of bills by Cooke or the Pacific Navigation Company to the 
defendant for these identical cattle, in the name of the plaintiffs, 
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followed by the beginning of the suit by the plaintiffs, must 
have suggested to defendant the line of action relied on by 
plaintiffs. 

The fifth ground of the motion for a new trial is newly dis- 
covered evidence; the affidavits show this to be evidence of 
declarations of the witness A. F. Cooke inconsistent with his 
testimony at the trial. The general rule of law is that a new 
trial will not be granted where the newly discovered evidence 
would merely impeach or discredit a witness who testified at 
the trial. There are exceptions to this principle which might 
justify a new trial on account of this evidence, if it appeared 
that Mr. Cooke’s testimony was decisive of the issue; but the 
testimony of Gay and Waterhouse tend to prove an agency, and 
it does not appear likely that the impeachment of Cooke’s testi- 
mony would change the result of the action on a new trial. 

There is a still stronger reason against the allowance of a new 
trial on the ground of this newly discovered evidence, and that 
is the apparent want of diligence. The defendant desires an 
opportunity of introducing the newly discovered evidence to 
rebut the plaintiff's evidence of the existence of an agency ; but 
it appears from his conduct of the case that he did not rely 
upon disproving the agency, but in showing that he was 
ignorant of it, and that he thought he was dealing with Cooke 
or the Pacific Navigation Company as a principal, consequently 
it is unlikely that he made any effort whatever to obtain evi- 
dence to rebut the theory of agency. Judge Sawyer, in Craft 
vs. The Union Mutual Fire Insurance Company, 36 N. H., 56, 
says upon a similar point, * They failed to discover this evi- 
dence before the trial only because they made no inquiry for it, 
and they omitted to enquire because, relying on other matters 
of defense, they deemed it unnecessary to make investigation 
with a view to avail themselves of this. Having waived these 
grounds of defense, then, they are not in a position to ask that 
the verdict be set aside for the purpose of giving them an oppor- 
tunity to try their chances of success upon them in a new trial.” 

The motion is therefore overruled. 
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By THE Court. 


Upon a full consideration of the evidence, and the points 
made by counsel for the defendant, we see no reason to differ 
from the learned Judge who tried the case, and affirm his 
decision. 

The exceptions are therefore overruled. 

A. S. Hartwell, for plaintiffs. 

V. V. Ashford, for defendant. 


In the Matter of the Accounts of the Guardian of the Minor 
Heirs of CHARLES A. LONG, Deceased. 


APPEAL FROM RULINGS BY Dots, J. 
JuLy Term, 1888. 


Jupp, C.J., McCutty, Preston, Bickerton and Dore, JJ. 
PRINCIPLES AND RULES FoR THE ACCOUNTS OF GUARDIANS. 


A Quardian who succeeds himself as Administrator is upon the same 
footing in respect to guardian’s commissions as if he had received 
the estate from another person. 


It is the duty of a guardian to render account to the Probate Court 
annually. 


It would be anticipating commissions, which are due only on the 
entire term of the guardianship, to charge in the first annual 
account the entire funds as received and disbursed. The Court 
may allow a proper amount to the guardian. 


In the event of a change of guardian, the Court will allow an equitable 
proportion of the commission on the entire fund. 


Guardians may charge commissions at ten, seven and five per cent., 
as allowed by the statute, at the end of each annual account ren- 
dered, upon all actual disbursements during the term, not to in- 
elude investments, but they will not be allowed the advantage of 
separating the accounts into annual periods unless actually so 
rendered. 
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‘When the widow's one-third interest in the estate remains unsevered, 
the guardian managing the entirety may charge as guardian only 
two-thirds ccmmissions, dealing with the widow as her agent for 
her proportion of the service. 

An account of the receipts and payments from the investments must 
be rendered, in which property received in specie must be dis- 
criminated from that received in money. 


OPINION OF THE Court, BY McCurry, J. 


This matter comes before us upon an amicable appeal by the 
guardian, the widow of the decedent being the contesting party, 
from the decision of Mr. Justice Dole in the Probate Court upon 
several matters in the Master’s report on the guardian’s ac- 
counts. This report recommends the payment of certain com- 
missions which are not claimed by the guardian in his account. 
Thus the guardian, in rendering an account covering four years, 
while dividing it into four annual accounts, did not charge 
the higher rate of commission of ten per cent. on the first 
thousand, and seven per cent. on the next four thousand, and 
five per cent. on the remainder, of receipts and disbursements 
for each year, but once only. The charge of a commission for 
collecting rents of property in which the widow had a one-third 
interest was by the guardian made only upon the two-thirds 
belonging to the minors, the widow being charged nothing. 
The Master has placed this in the guardian’s account upon his 
own impression that it was due the guardian. 

The charge of commissions upon the capital sum received 
appears to have been made in accordance with the advice of 
learned counsel, and it is in accordance with a usage which has 
not been without the approval, in many instances, of individual 
Judges of the Court. 

We deem it proper to say that the accounts and charges of 
the guardian as presented by himself, and also as modified by 
the Master, have considerable of such precedent to support 
them, and that the matters which are hereinafter the subject of 
correction have not been hitherto examined in a controversy 

24 
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before the Full Court. So that this may be viewed as a test 
case, and the judgments given as more precise rules for the 
accounts of guardians in the future. 

The several points of the decree may be stated and discussed 
severally in order. 

The Court first decrees: That the said guardian is not allowed 
to charge commissions on the sum of $26,901 received by him 
as such guardian, he having already charged commissions 
thereon as administrator. 

By examination of the record in the estate of Charles A. Long, 
it appears that in October, 1880, upon the application of F. A. 
Schaefer for the probate of the will, “the Court appointed 
the petitioner administrator with the will annexed under a 
bond of $30,000, and guardian of the minor children, his bond 
as such to be fixed at the expiration of the administrator’s 
duties.” 

The will, which is very brief, devises his property equally 
among his children, and “my wife Julia to have her share 
according to the law;” and “I appoint Mr. F. A. Schaefer, of 
Honolulu, administrator for my children.” The administrator 
proceeding with the settlement of the estate, December 23, 1881, 
presented his first accounts, which, as approved by the Court, 
January 14, 1882, showed a balance of receipts to the amount of 
$26,744. 

Included among the disbursements are the amounts paid for 
the maintenance and tuition of the children. They are not 
returned as a separate guardian’s account. 

Deceniber 21, 1881, Mr. Schaefer, as guardian, filed a petition 
for a license of the Court to sell a certain piece of real estate, 
the widow concurring, on the ground of making a better invest- 
ment of the proceeds, and the same was afterwards sold. 

In February, 1881, Mr. Schaefer, as administrator and guar- 
dian, petitioned the Probate Court to proceed to admeasure the 
dower of the widow, which was thereafter done. On the 3d of 
May, 1883, Mr. Schaefer presented his accounts as guardian 
from October 1, 1881, showing: 
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Receipts transferred from the estate nuse sese EE axeeorets $24,223 96 
Receipts from interest ....1...cc0. ccessves coved seceescrscesssresserestevveees 1,512 70 
$25,736 66 

pa ia for the i of the minors, taxes, commis- 
sions, ete... sags cules doso-bcss T sbbscese dreaeries, wsdssnasearess. “Age90. 0 


$24,441 26 

The account is indorsed by the Clerk as “merged into the 
final account of the administrator February 26, 1884.” 

April 4, 1884, the administrator, having previously filed his 
final account and petitioned for discharge, was discharged upon 
filing receipts for balance of the dower and of “F. A. Schaefer, 
guardian of the minors, for $26,139 40.” His bond, as adminis- 
trator, was ordered cancelled, and he was ordered to file a new 
bond for $30,000 as guardian. 

It appears thus that Mr. Schaefer was the guardian as ap- 
pointed by the will and confirmed by the Court; and likewise 
administrator with the will annexed by appointment of the 
Court. He was not required to give a guardian’s bond until he 
had concluded his duties and been discharged as administrator, 
for the entire funds of the estate were secured by the adminis- 
trator’s bond, and the guardian must be considered as receiving 
from the estate only the money which he disbursed for the 
minors. 

As administrator he was entitled to the statute fees and 
reccived them; and it is not doubted that the offices and 
functions of administrator and of guardian are separate even 
when held by the same person. They may be held by different 
persons, and frequently are. In the present case Mr. Schaefer 
might have been appointed administrator, and during the con- 
tinuance of the administration have paid to another as the 
guardian from time to time amounts to meet the expenses and 
disbursements for the minors. 

The guardian in either case would be entitled to the statute 
commissions on the amount so received and disbursed. 

Now, at the passing the final accounts of administration, the 
transfer is manifestly made of the remainder of the adminis- 
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tered estate, with the dower eubtracted, to the guardian, who 
then gives a bond conditioned for the special responsibilities 
and duties of a guardian, differing in many respects from those 
of an administrator. 

The contention of the contestant is, that the guardian should 
not be allowed commissions on the balance of the estate belong- 
ing to the minors, because he has received a commission on the 
same for the administering. But the statute gives commissions 
to a guardian for guardian services without making an excep- 
tion for the case where he has done the service of administrator. 

The statute, page 421, Compiled Laws, gives guardians, as 
also administrators and executors, “for receiving and paying 
out moneys ten cents for every dollar up to and not exceeding 
one thousand, seven cents for every dollar between one thousand 
and five thousand, and five cents for every dollar over five 
thousand.” These percentages are for money both received and 
disbursed. They cannot be considered as being apportionable 
one-half to the receipts and one-half to the disbursements. 
Where this is the intention of the law, it is so expressed. See 
Section 994, at page 293, of the Compiled Laws, where the com- 
missions of the assignees of a bankrupt were made 24 per cent. 
on all the property received, and 24 per cent. on all property 
disbursed by them, afterwards repealed by the Bankrupt Act of 
1884, which ordains 5 per cent. on all moneys received and paid 
out. In the end everything received is paid out by the guardian, 
the capital sum, increased or diminished as the income may 
have been greater or less than the disbursements, being paid to 
the ward or wards. 

The Court requires an annual accounting, and at these annual 
rests allows on the income received and disbursed a percentage 
of ten, seven and five per cent. If the increment is greater than 
the disbursement, the excees is added to the principal. It 
is only on the disbursement of the principal or the final dis- 
tribution of it that commissions become due in full thereon. 
The guardianship is considered as an entirety from the begin- 
ning until it is closed. A new guardian appointed in the 
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place of an old one continues the service, for it is the same 
function unfinished, in this differing from a guardian who 
receives funds from an administrator. 

It must be held that to take out the commission for receiving 
and disbursing the principal at the beginning of the guardian- 
ship would be anticipatory, and might result in complications 
in case of the appointment of ‘a new guardian: for example, by 
reason of the death of the first. 

Guardians may charge commissions at the end of each annual 
account rendered, upon all actual disbursements during the. 
term, not to include investments, and at the termination of his 
guardianship commissions to be allowed him for the balance of 
funds accounted for by him; provided, however, that in case a 
guardian shall cease to act as such for any cause before the 
necessity for a guardian in the matter of his wards shall expire, 
he shall receive such portion of the commission upon the balance 
of funds accounted for by him as shall be equitable in the 
opinion of the Court, according to the circumstances of each 
case. 

The second item of the decree appealed from, “that the said 
guardian is allowed to charge the estate of said minors with 
commissions upon the widow's third, and to pay the widow her 
third, less her proportion of the taxes and her expenses.” 

If by this is meant that the guardian is allowed to charge 
against the estate of the minors the commissions to which the ad- 
ministrator would be entitled for receiving and disbursing moneys 
constituting the widow’s dower, it is clearly wrong, as is apparent 
by the statement in this form. And if it is intended that the 
guardian shall charge the two-thirds interest of the minors, in 
any estate which is held undivided and in common, with full 
commissions, which must be the only other thing meant, we are 
not of this opinion. We learn from the estate proceedings that 
there is some property so held in common. If it is found neces- 
sary, in fact, that this property should be managed and the 
rents collected by one person, and he the guardian, he is for this 
purpose the agent or attorney in fact for the widow, and they 
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must make their arrangements as to the agent’s compensation. 
It would be clearly illegal to charge the minors half as much 
again as the law allows, which taking the whole rate from the 
two-third owners would amount to. 

The third article of the decree allows the statute charge of 
ten, seven and five per cent. only on the aggregate of the busi- 
ness for the four years, of which accounts were rendered at the 
same time, although with a separation of the accounts of each 
year. There is no statute regulating this, but we think it a just 
rule to make, and to be uniformly followed hereafter, that the 
commission at the rate of ten per cent. for the first thousand, 
and of seven per cent. on the next four thousand, shall be 
allowed on each year’s account only when it is rendered 
annually. 

The term of a year is the most general and the most con- 
venient unit of time in contracfs of investments by trustees. 
Money is loaned and secured by mortgages at an annual rate of 
interest, although it may be payable at quarterly ur semi-annual 
periods. Real estate is generally Jeased by the year, although 
the rents may be payable at shorter terms. It is advisable that 
the guardian report to the Court at no longer interval, and the 
résts in his account should correspond with the annual term. 
It will be an incentive to punctuality in observing this term if 
the larger commission depends on it. 

The language of the bond is, that the guardian shal] render 
his accotmt within one year from the date of his appointment, and 
at such times thereafter as the Court shall order. And it has 
been a uniform practice in our Probate Court to order him to 
file his account at the end of every year from the date of ap- 
pointment. 

The next point in the decree regards charges against the 
widow for insurance on the Punchbowl! street premises, which 
have been set apart in her dower. 

It seems to us that if the guardian insures to protect the 
reversionary interest of his warde, it should not be charged to the 
widow, and that a charge against the widow has no place in 
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this account, which is limited to the transactions of guardian 
and wards. 

An account of the receipts and payments from the invest- 
ments must be included in the accounts. In all the accounts 
there must be a discrimination made between property or 
chattels received in specie, and moneys. It ie only upon money 
received and disbursed that the statute allows commissions. 
The rule laid down in Re the Estate of Frank Molteno, 3 Hawn., 
page 288, is to be followed. 

We find no inventory by the guardian on the files, He should 
file one enumerating and describing the several items of real 
and personal property received by him. 

His accounts should show separately the re-investments and 
disbursements for current expenses. He should not take the 
whole commission out in the first year for receiving the principal 
of the ward’s money, but Jeave it to the Court to allow such an 
amount to be taken on account as 1t may deem proper. 

It will be necessary, therefore, to render new accounts ad- 
justed by the principles and rules laid down in this decision. 

And it is so ordered. 
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In the Matter of the Bankruptcy of G.ON CHONG (Ex Parte 
L. AHLO), 


APPEAL FROM Decision or Dore, J. 
Jury Term, 1888. 


Jupp, C.J., McCutty, Preston, Bickerton and Dore, JJ. 


Proceedings in bankruptcy, and the order to the Marshal to take pos- 
session of the bankrupt’s property, are not an execution, within 
the meaning of the Act, “To facilitate the recovery of rents.” 


Held also (overruling Bankruptcy of Ching On & Co., 6 Hawn., 287) 
that a landlord’s claim for rent is not a lien on a bankrupt’s estate, 
and has not priority over ordinary debts, 


OPINION OF THE YouRT, BY Preston, J. 


This was an application made to Mr. Justice Dole by L. Ahlo 
for payment as a preferred claim of the sum of $120, being three 
months’ rent of the store and premises occupied by the bankrupt 
G. On Chong, and due at the time of his failure, and when his 
property was taken possession of by the Marshal. 

At the hearing before Mr. Justice Dole, the claimant relied 
upon a decision of the Chief Justice, when First Associate 
Justice, in the matter of Ching On & Co., where His Honor 
allowed a similar claim. (See 6 Hawn., 287.) 

The Chief Justice in that case followed In Re Wynne, 4 N. B. 
R. Rep., 23, where Chief Justice Chase of the United States 
Supreme Court, presiding at a Circuit Court, says: “ Liens are 
of various descriptions, and may be enforced in different ways ; 
but we think it sufficient to say here, what seems to us well 
warranted in principle and authority, that whenever the law 
gives a creditor a right to have a debt satisfied from the pro- 
ceeds of property, or before the property can be otherwise dis- 
posed of, it gives a lien on such property to secure the payment 
of this debt.” 
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Mr. Justice Dole refused the order on the ground that no lien 
existed—( Hunter ve. Whitfield, 89 Ill., 229; Westel vs. Mayers, 
91 IIl., 497)—and also on the ground that under the Bankruptcy 
Law of this Kingdom (Section 14) the landlord’s right of dis- 
tress came to an end at the time of the failure, inasmuch as the 
bankrupt’s interest in the goods then ceased. 

The applicant appealed, and in his argument claimed that 
Section 2 of the Act to facilitate the recovery of rents (1864) 
gives the landlord a lien upon the chattels of the tenant, and so 
his claim becomes a preferred one in bankruptcy. 


By THE Court. 


The Act “To Facilitate the Recovery of Rents” gives a land- 
lord the right to distrain the goods and chattels of a tenant 
whose rent is in arrear, and Section 2 of the same Law provides 
“that no goods or chattels of any tenant or occupier of any 
lands * * * ghall be liable to be taken in execution on any 
pretence whatever, unless the party at whose suit such execution 
shall be sued out shall, before the removal of such goods under 
such execution, pay to such landlord or owner all such arrears of 
rent as shall be due to him thereanent; provided such arrears 
of rent do not exceed one year, if such tenancy be by the year; 
and in case such tenancy be by the week or month, such land- 
lord or owner shall not have any lien or claim on such goods 
for any arrears of rent accruing during four of such weekly or 
monthly terms.” 

This section is for all material purposes identical with the 
English Statute, 8 Anne, Chapter XIV., Section 1, under which 
Act it has been held in the English Courts that the execution 
mentioned means an execution founded on a judgment, and 
does not include a seizure under bankruptcy proceedings. Lee 
vs. Lopes, 15 East, 231; Brandling vs. Barrington, 6 Barn. 
& Cres., 467. 

The statute, unlike the common law, only gives the right 
of distress upon the goods of the tenant. And Section 14 
of the Bankruptcy Act of 1884 enacts, “The bankrupt shall be 
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divested of all his title in his property from the date of his 
failure ;” and it seems to us that the effect of this is to vest the 
property of the tenant in the assignee to the exclusion of the 
landlord’s right to levy upon it. (See Morgan vs. Campbell, 22 
Wall., 382.) 

The case In Re Wynne was decided under the Jaw of the State 
of Virginia, which requires the officer taking goods under legal 
process to pay the rent in arrear. This goes further than our 
statute, and we may decide the case under consideration without 
throwing any doubt upon the authority of In Re Wynne, which, 
were the statutes similar, we might follow. 

In arriving at the conclusion we have, we confine ourselves to 
our statutes, and hold that proceedings in bankruptcy, and the 
order to the Marshal to take possession of the bankrupt’r pro- 
perty, are not an execution within the meaning of such statutes, 
and the Bankruptcy Law having provided for certain preferen- 
tial claims, of which the landlord’s is not one, he is not entitled 
to the lien or preference claimed, and therefore dismiss the 
appeal, with costs. 

C. Creighton, for applicant. 

F. M. Hatch, for assignees. 
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NAPAHOA (w.) and WAILELE, her husband, vs. THE 
CHINESE UNION. 


EXCEPTIONS FROM Mr. Justice Preston, Jury WAIVED. 


OCTOBER TERM, 1888. 


Jupp, C.J., McCriry, Preston and Dore, JJ. Bickerton, J., 
did not sit, being interested. 


A motion for a new trial, on the ground of newly discovered evidence 
will not be granted, if not supported by the affidavit of the wit- 
ness himself setting forth what he will testify to, in order that 
the Court may judge of its materiality. 


OPINION OF THE COURT, BY Jupp, C.J. 


This is an action of ejectment to recover possession of land on 
King street, Honolulu, on which stands the Club House of the 
“Chinese Union,” Defendant Corporation. 

The action was began on the 16th July, 1887, and jury was 
waived at the October Term and a hearing of the case was had 
on March 20, 21 and 22, 1888, before Mr. Justice Proston. On 
the 2d April, 1888. the Justice filed his decision rendering judg- 
ment for the defendant as follows. 

“This is an action of ejactment for a piece of land comprised 
in Royal Patent No. 136 on Land Commission Award 936, 
situate on King street, Honolulu, upon which the building of 
the Chinese Union stands. 

“The defendant, The Chinese Union, answered and the other 
defendants disclaimed. 

* The patentee of the land was named Palea, and the plaintiffs 
claimed that Palea and Piilani, the mother of the plaintiff 
Napahoa, were brother and sister, and that Palea died without 
having issue, intestate and unmarried, leaving the female plain- 
tiff his sole heir and next of kin. 
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“The defendants claimed that Palea was married to a woman 
named Puu, and died leaving her and a niece Kapahukui gur- 
viving, and claimed title through them as follows: 

t‘ Conveyance by Puu to Kapahukui. 

“*Kapahukui married William H. Tell. 

“*Kapahukui devised the land in question to W. H. Tell. 

tí Conveyance by W. H. Tell to Victoria A. Bannister, who 
subsequently married W. H. Tell. 

“< Conveyance by V. A. and W. H. Tell to James Love. 

“í Conveyance by James Love to defendants Alee and others. 

“< Conveyance by Alee and others to The Chinese Union.’ 

“The evidence given is entirely irreconcilable, and I am left 
to decide between the parties, and I take the evidence of Mrs. 
Charlotte Adams, who is nearly ninety years of age, as establish- 
ing the right of the defendants. 

“ She corroborates the witnesses for the defendants, and says 
she knew Palea from his boyhood, and gives a statement of his 
relatives and their names, and seems to infer that the Palea, 
through whom the plaintiffs claim, was not the Palea the 
patentee of the land in question. This will account for many 
of the contradictions in the testimony. 

“T am of opinion and find 

“ist. That Napahoa (w.) the plaintiff was not a relative of 
Palea the patentee. 

“2d. That Palea and Puu were lawfully married according 
to the ancient Hawaiian custom, previous to the proclamation 
respecting marriage by Kaahumanu, and thereafter continued to 
live together up to the time of Palea’s death. 

“3d. That consequently Puu and Kapahukui were, under 
the Statute of descents, the only heirs of Palea and entitled to 
the land in question as tenants in common, 

“4th. That the defendants have proved their title and I 
accordingly order judgment to be entered in their favor.” 

Plaintiffs’ counsel here withdrew from the case and another 
attorney was substituted, who filed a motion for a new trial on 
the ground (1st), that the judgment was contrary to law and the 
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evidence, and (2d), on the ground of newly discovered evidence. 

The Justice, on the 24th April, heard the motion and over- 
ruled the same, thereupon counsel for plaintiff was again 
changed and a bili of exceptions tendered to the Court by the 
new counsel, which was finally allowed as of the 4th May. 


By THE Court. 


Upon an examination of the evidence in the case, we find 
that there was abundant evidence that the Palea from whom 
plaintiff claimed was not the Palea to whom the land was 
patented, and under whom defendants claim. For this reason 
a new trial, on the ground that the judgment was contrary 
to the evidence, is refused. 

On the second ground, of newly discovered evidence, the 
affidavit in support is by Wailele, husband of plaintiff, who 
deposes that “ since the trial he has discovered the evidence of 
one Hikaalani (w), a resident of Kailua, Oahu, which will estab- 
lish the facts that the Palea alleged to be the owner of the land 
in question was born at Waimanalo, and not at Kailua, that he 
is related by blood to Napahoa (defendant’s wife), that he left 
Waimanalo and came to Honolulu and lived upon the land in 
question, that said Hikaalani was born at Kailua aforesaid, and 
has always lived there, that she is now about sixty years of age, 
and that she never knew of a man by the name of Palea belong- 
ing to Kailua aforesaid; that said Hikaalani is at present at 
Kailua aforesaid, which is a long way from Honolulu, and 
the road thither is very bad and deponent is unable to pro- 
cure her affidavit within the time allowed for filing a motion for 
new trial of this cause, but that deponent will be able to pro- 
duce her at a new trial of this cause. That deponent did not, 
nor did Napahoa, know of the existence of said evidence at the 
time of the trial, and could not by the use of the utmost diligence 
have discovered or produced it upon the former trial.” 

In the case of Walker vs. Grimes, 1 Hawn., 34, this Court held 
that “to support a motion for a new trial on the ground of 
newly discovered evidence, there must be an affidavit of the 
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witness himself as to what he will testify to, in order that the 
Court may judge of its materiality.” This was affirmed in Re 
Will of Hewahewa, 2 Hawn., 165, and the Court say that “ appli- 
cations like the present (for a new trial) should be accompanied 
by affidavits of the witnesses to the newiy discovered evidence, 
unless good cause is shown why such affidavits have not been 
obtained.” This rule has never been relaxed to our knowledge 
by any subsequent decision of this Court, except that in Briggs 
vs. Mills, 4 Hawn., 451, the Court say that “we have no doubt 
that the Court has the power to extend the time for filing 
additional affidavits in support of such a motion (for a new 
trial on the ground of newly discovered evidence), but the 
motion and bond and some affidavit must be filed within ten 
days after the verdict.” 

The excuse for not filing the affidavit of Hikaalani, as set 
forth in Wailele’s affidavit, is that she resides in Kailua, say 
fifteen miles from Honolulu, and that she is sixty years of age. 
This reason might possibly be deemed good for not producing 
her affidavit within the ten days after the judgment, but no 
further time was asked within which to obtain it, and though 
nearly six months have elapsed since then, it is not yet offered 
to the Court. 

Counsel relied upon Wailele’s affidavit as sufficient. We are 
obliged to hold that it was not, and therefore overrule the 
exceptions. 

A. Rosa, for plaintiffs. 

C. Brown, for defendants. 
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THE KING vs. CHOP TIN 
Exceptions From Crecure Court, Focrtu JUDICIAL Circuit, 
OCTOBER TrrM, 1888. 


Jupp; C.J., McCrrLy, Preston, Bickerton and Dore, JJ. 


Asearch warrant, being a “ writing of value,” asa “writ or process,” 
is by Section & of Chapter XVI. of the Penal Code, a subject of 
larceny. 


In an indictment for larceny of a search warrant, it need not be laid 
as the property of any person nor any pecuniary value placed 
upon it. It is sufficient, by Section 24 of the ‘Act to regulate the 
practice and procedure in criminal cases,” to describe it as an 
original document of a Court. 


No pecuniary value having been placed upon the search warrant, in 
the indictment or by the evidence, the stealing of it is larceny 
in the fourth degree, as not being a larceny in any one of the pres 
ceding degrees. 


The defendant was improperly convicted of larceny in the third 
degree and was remanded to the Circuit Court for a new trial. 


OPINION OF THE COURT, BY JUDD, C.J. 


The defendant was convicted of larceny in the third degree 
at the Circuit Court of the Fourth Circuit. A prosecution 
against himself was being conducted in the Police Court of 
Lihue, Kauai, in which two search warrants, which had been 
served and returned to the Court, had been produced. As the 
Police Justice rose to take the case under advisement, the 
warrants were missed, and, on defendant being charged with 
taking them, he denied knowledge of them, and they were 
found by the sheriff on his person and taken from him. 

The indictment in the Circuit Court against him described 
the property alleged to be stolen as that of “S. W. Wilcox, 
Sheriff of the Island of Kauai,” and on a motion to quash the 
indictment on the ground that the warrants were not the pro- 
perty of the Sheriff but of the Police Justice, the indictment was 
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amended on the motion of the Deputy Attorney-General, so as 
to read that the subject of the larceny was the property of the 
Sheriff and the Police Justice. 

The Court was asked, on the conclusion of the evidence, to 
instruct the jury to acquit the defendant on the ground: 

(1) There is no certain evidence whose the property was. 

(2) And no value of the warrants had been shown. 

(3) No evidence of intent had been shown. 

This motion was overruled and excepted to, and on the 
rendition of the verdict of guilty of larceny in the third degree, 
exception to the verdict was taken and motions for a new trial 
and in arrest of judgment were made to this Court. 


By THE Covrt. 


The search warrants could not well be, as alleged in the in- 
dictment, the property of both the Sheriff and the Police 
Justice. 

It is true that no direct evidence was introduced to show 
whose property they were, but the documents were produced, 
and an inspection of them indicates that they were “original 
documents of a Court.” This would be a sufficient description 
in an indictment, without an allegation of property in any 
person, by the authority of Section 24 of the “ Act to Regulate 
the Practice and Procedure in Criminal Cases,” page 345, Com- 
piled Laws. 

The value of the property alleged to be stolen is also unneces- 
sary to be proven in this case, and unnecessary to be alleged in 
the indictment. Section 8 of Chapter XVI. of the Penal Code, 
on Larceny, enumerates among “writings of value” which may 
be the subject of larceny, a “writ or process.” And Section 9, 
which declares that where no one can be benefited by a writing, 
and no one has any interest in it or depending upon it, or can 
be subject to liability by its passing into other hands or being 
destroyed, it is not a subject of larceny, must refer to other 
writings as well as those enumerated in Section 8, and must be 
read in connection with Section 10, which declares that the 
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“value of a writing is not necessarily to be considered to be the 
amount expressed or imported by the writing itself, but should 
be determined by its importance, materiality and availability as 
affecting public or individual interests.” This means that the 
writing may have value or utility, and be the subject of larceny, 
if it is important or material to some public or individual in- 
terest, and is available for that purpose, though no money 
value could be placed upon it. We are of opinion that the 
search warrants were of this character, and that the instruction 
of the Court in this respect was correct. 

But our Code distinguishes four degrees of larceny. The first 
degree is where the offense is committed in a Custom House, 
Court House, etc., ete., and is committed in the night time to 
the value of $100 or more. 

The second degree is such larceny to the amount of $25 or 
more, and less than $100, or when the same is committed in the 
daytime to the amount of $100 or more. 

Clearly, if this larceny had been charged in the indictment to 
have been committed in the Court House, as it was, and the 
warrants were of the value of $100, it would be a larceny in the 
second degree. 

Larceny in the daytime to the amount of more than $5 or 
less than $100, or the larceny not described in first and second 
division of the section to the amount of $10 or more, and less 
than $100, is larceny in the third degree. 

All larceny to an amount less than $5, and all other larceny 
not being in one of the preceding degrees, is such in the fourth 
degree. 

No pecuniary value being placed upon the search warrants by 
the evidence, larceny of them is in the fourth degree, as being a 
larceny not in one of the preceding degrees. 

For this reason we find that the defendant was improperly 
convicted of larceny in the third degree, and accordingly 
remand the case to the Circuit for a new trial. 

We remark, on the request to charge that the evidence does 


not show a felonious taking of the warrants, or an animus 
25 
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furandi—an intent to appropriate to his own use the property of 
another—that the conduct of defendant in concealing the papers 
on his person and denying that he had them, is sufficient, to our 
minds, to show that the taking was felonious, and is not dis- 
proved by his statement, on his defense, that he took them to 
show to his counsel; but this was properly left to the jury. 

Deputy Attorney-General, for the Crown. 

A. Rosa and V. V. Ashford, for defendant. 


KALEIALII et al. vs. KEKUAWELA et al. 
EXCEPTIONS FROM JUDGMENT OF Dore, J. 
Ocrosper TERM, 1888. 
Jupp, C.J., McCuity, Preston, Bickerton and Dore, JJ. 


A bill of exceptions, on the ground that the judgment or verdict is not 
sustained by the evidence, must set out the evidence or enough 
thereof to apprise the appellate Court of the nature of the ques- 
tions raised. 

Kamatu vs. Lovell, 4 Hawn., 604, followed. 

The Bill of Exceptions in this case not containing any of the evidence, 


Held, that there was nothing before the Court to consider. 


OPINION OF THE COURT, BY BICKERTON, J. 


This matter comes here on a Bill of Exceptions filed by 
defendants from the April Term, 1888, where the case was tried 
before Mr. Justice Dole, without a jury, jury having been waived. 
The bill is as follows: 

“Defendants now except to the findings of fact, or verdict, 
herein made and rendered, and to the judgment thereon 
entered, on the grounds that the same are not sustained by the 
evidence, and are not authorized by the averments in the plain- 
tiffs’ declaration. And the foregoing Bill of Exceptions being 
presented to me within the time therefor required by law, and 
found conformable to the truth, is hereby allowed.” 
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The counsel for plaintiffs contends that there is nothing 
before the Court, as the Bill of Exceptions does not conform to 
the requirements of Rule 8, Section D. of the Rules of Court, in 
that it is incomplete and insufficient. The rule requires that 
the Bill of Exceptions shall set forth whatever is essential to a 
full understanding of the case. 

Defendants’ counsel contends that the Court having the 
decision of the Court below before it, the bill is sufficient. We 
do not think so. We have to hold that a bill in the form of 
this one cannot be considered to amount to more than a notice 
of exceptions. The bill before us excepts to the findings of fact 
and to the judgment thereon, on the grounds that the same are 
not sustained by the evidence, etc.; it does not refer to the 
records, the Judge’s minutes, or the evidence, and no copies of 
the same are annexed thereto. We hold that without these 
this bill cannot be considered sufficient or complete, or as 
“setting forth whatever is essential to a full understanding of 
the case.” 

In the case of Ah Chu vs. Sung Kwong Wo Co., 5 Hawn., 292, 
we find the following language used by this Court: ‘ Another 
question raised is, that the Bill of Exceptions did not contain 
the evidence. The bill filed refers to the Judge’s minutes below, 
and asks that they may be made part of it. Upon these his 
decision was based; and though informal, we shall hold it 
enough in the case, but they must be copied and annexed to the 
bill.” 

In Kamalu vs. Lovell, 4 Hawn., 604, the Court say: “A bill 
of exceptions which, in motions for a new trial based on excep- 
tions to a verdict as contrary to the evidence, must embody the 
evidence, and in all cases enough of the evidence must be 
engrafted in the Bill of Exceptions to apprise the Appellate 
Court of the nature of the question raised.” 

There is nothing before us for consideration. 

W. O. Smith and A. P. Peterson, for plaintiffs. 

A. S. Hartwell, for defendants. 
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THE KING vs. KAHELE. 
Motion To QuasH PANEL oF JURORS. 
OCTOBER TERM, 1888. 
Jupp, C.J., McCuLLY, Preston, Bickerton and Dorr, JJ. 


An Act of the Legislature devolved the duty of selecting the list of 
fifty persons to serve ag jurors upon the Chief Clerk of the 
Supreme Court. This officer was absent from the Kingdom and 
the list was selected by the Deputy Clerk. 

The law (Civil Code, Section 867) prescribes that in case of the 
absence or death of the Clerk, the deputy shall act as Clerk, ete. 

Held, that the list of jurors having been prepared by the Deputy 
in the absence of the Clerk, it was done according to law. 


OPINION OF THE COURT, BY JUDD, C.J. 


The Attorney-General moves to quash the array or panel of 
jurors for the term, on the ground that the Act approved on the 
2ist day of August, 1888, devolved the duty of selecting the 
list of fifty persons to serve as jurors, and from which the panel 
is drawn, (theretofore performed by the Governor in concert 
with a Judge cf a Court of Record) upon the “ Chief Clerk of the 
Supreme Court.” The Clerk of the Supreme Court was absent 
from the Kingdom on the 8th September last, the date when the 
list was by law to be made up, and this work was done by the 
Deputy Clerk, who signed himself “ Henry Smith, Deputy Clerk, 
acting Chief Clerk in the absence of William Foster, Esq.” 

The Act of 29 August, 1884 (Chapter XLII. of the Session 
Laws of that year), enacted that the Deputy Clerk and the 
Second Deputy Clerk shall have “all other powers and duties 
pertaining to the office of the Clerk of the Supreme Court, or 
necessary for the transaction of the business of said Court, sub- 
ject to the direction of the Clerk of the Supreme Court and the 
approval of the Justices thereof.” Under this statute the two 
Deputy Clerks can perform any duty which the law imposes 
upon the Clerk, concurrently with the Clerk. But the Act of 
1888, in distinguishing the Clerk who is to perform the duty of 
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selecting the list of jurors as the Chief Clerk, indicates that the 
Legislature did not intend that this function should be executed 
by the other clerks concurrently with the Clerk. This being 
inconsistent with the Act of 1884, is a repeal of it to this extent. 
But the Civil Code, Section 867, prescribes that in case of the 
absence or death of the Clerk, his deputy shall act as Clerk, 
etc. Itwas not necessary to re-enact this provision of law in 
the Act of 1888, for it was not repealed by the Act of 1884, 
although it was made unnecessary, for if the deputies can per- 
form any duty which devolves upon the Clerk, when he is pre- 
sent, they can perform these duties when he is absent. 

But although the use of the title, “ Chief Clerk,” indicates 
that he and not his deputies is to perform this particular duty 
when a clerk is in commission and present for duty, it is too 
violent an assumption to say that the Legislature did not have 
in view the very necessary statute of long standing, which con- 
templated the probable contingencies of death or absence of this 
important officer, and provided for them by designating the 
person by whom these duties could be performed if such con- 
tingencies should arise. 

If the Legislature intended that only the Clerk of the Supreme 
Court and not the Deputy Clerks, in case of his death, or ab- 
sence from whatever cause, could legally discharge the duty of 
preparing the list of jurors, it could have expressed this intention 
in words admitting of no doubt. But it has not done so. 

No statute other than that of 1888 names the Clerk as the 
“Chief” Clerk. This statute, however, does, and we are bound 
to give effect to every word of a statute if it is possible so to do. 
We give force and effect to the word “Chief” by the interpreta- 
tion thus put upon it. 

The list of jurors under consideration having been prepared 
by the Deputy Clerk, in the absence of the Clerk, in concert 
with a Justice of a Court of Record, it is according to law, and 

The motion is overruled. 

C. W. Ashford (Attorney-General), for the Crown. 

Messrs. Hartwell, Smith and Brown, per contra. 
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ConcurRiIna OPINION OF Mr. Justice McCutty. 


It must be considered that the phrase “ The Chief Clerk of the 
Supreme Court,” designates the officer who is elsewhere in the 
statutes named the Clerk of the Supreme Court. This office 
was established and the duties of the officer prescribed by 
Article XXXIV. of the Civil Code, “Of the Clerk of the 
Supreme Court,” including Sections 860 to 869, Compiled Laws, 
page 245. Section 865 provides that “if necessary the Justices 
may employ a Deputy Clerk to assist said Clerk in keeping up 
his records and in the discharge of his other duties,” and Sec- 
tion 867 provides that “in case of the absence or death of the 
Clerk his deputy shall act as Clerk.” 

In the earlier years of the Court, the Cierk requiring assis- 
tance, a person was employed on the footing above prescribed, 
and business increasing, he was retained as a permanency. His 
duties were confined to attending Judges in probate and keep- 
ing probate records. He signed his name as “ Assistant Clerk.” 
He was at a later period directed to sign as “Deputy Clerk.” 
He was appointed by the Justices of the Court and not by the 
Clerk, and did not sign the Clerk’s name. In the course of 
time it grew to be the practice that he should administer oaths 
and perform some other duties of the Clerk without regard to 
the “case of absence.” A few years ago a second assistant 
or deputy was required and was appointed and commissioned 
as such by the Justices, and he exercised many of the functions 
of a Clerk. Without intending to throw doubt upon the validity 
of acts done by these Deputy Clerks, it may be said that it 
seemed quite desirable to place their appointment and their 
powers upon explicit statute. Chapter XLII. of the Acts of 
1884 is ‘An Act to provide for the appointment of a Deputy 
Clerk and Second Deputy Clerk of the Supreme Court and to 
prescribe the powers and duties of said Clerks.” By this Act 
the clerks so appointed are empowered to issue process, admin- 
ister oaths, take depositions, assess damages on defaults, etc., 
and to have all other powers and perform the duties pertaining 
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to the office of the Clerk of the Supreme Court, or necessary for 
the transaction of the business of said Court. The exercise of 
these powers is not made dependent on the absence of the Clerk. 

In my view, the statute of 1884 supersedes the provisions, 
relating to a deputy clerk, of the Civil Code in the Sections cited 
above. One effect of it is to repeal the provision requiring the 
absence of the Clerk in order to empower the deputy to perform 
the Clerk’s statute duties. The deputy clerks, “subject to the 
direction of the Clerk and the approval of the Justices,” as a 
matter of order and subordination, are legally competent at all 
times to execute the duties of the Clerk. It is an original power 
not deputed to them by the Clerk. 

The statute under consideration now imposes a new duty 
upon the Clerk of the Court, styling him the Chief Clerk. The 
contention of the Attorney-General] is that the use of the word, 
Chief, limits the function to the officer who is so designated, in 
order that the word have some effect. 

I am of opinion that the Legislature did intend to vest this 
power in the Clerk and not in the deputies, but in my view the 
intention has not Leen expressed in words which control, and 
exclude the operation of the statute of 1884. There are no 
words of limitation to the Clerk and prohibiting the deputies; 
for calling the Clerk the Chief Clerk does not exclude the 
deputies from any powers they possessed by a general statute, 
and they are therefore duly empowered to perform this duty of 
the Clerk. 

Holding the opinion of the Court that the list was legally 
drawn by the first deputy, and overruling the challenge to the 
array, I only differ, very respectfully, in the view that the 
legality of the act depends upon the absence of the Clerk, and 
that there is any legal obligation that he alone must perform 
this function when he is present. 


I concur in the foregoing opinion. 
Epwarp PRESTON. 
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THE KING vs. MAHELONA. 
APPEAL FROM Po.icE Justice, HoNoLULU. 
OCTOBER TERM, 1888. 


Jupp, C.J., McCutny. Presron, Bickerton and Dore, JJ. 


The defendant was convicted in the Police Court, Honolulu, of the 
larceny of certain goods alleged to be the property of “T. H. 
Davies & Co.” 


The defendant appealed on the ground that it had been alleged that 
the defendant stole the goods and property of T. H. Davies & Co., 
but there was no proof of the existence of T. H. Davies & Co. 


Held, that there was such evidence. 


Held, also, that it was not open to the defendant to object that the 
names of the petsons composing such firm should have been 
specified, as such objection should have been made previous to 
plea. 


Appeal dismissed. 


OPINION OF THE COURT, BY Preston, J. 


The defendant was convicted in the Police Court, Honolulu, 
of the larceny of one case of condensed milk and one case of 
Java coffee from T. H. Davies & Co., and was sentenced to six 
months’ imprisonment, and to pay a fine of $10 and costs. 

An appeal was taken to this Court on the following point of 
law as certified by the Police Justice: “ At the close of the case 
for the prosecution, defendant’s counsel moved the Court to dis- 
charge the defendant on the ground that ownership had not 
been proven, in that it had been alleged that the defendant stole 
the goods and property of T. H. Davies & Co., but there was no 
proof of the existence of T. H. Davies & Co., which motion to 
discharge the Court denied.” 

The evidence as certified up shows that one witness, Kaoaka, 
testified “those cases belong to Davies & Co.;” that another 
witness, McCubbin, testified that he was “shipping clerk at T. 
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H. Davies & Co.’s; we have coffee and condensed milk; the 
milk has our mark upon it;” another witness, Bila Kaheuna, 
testified, “I work at T. H. Davies & Co.’s.” 

Counsel for the defendant, on the hearing of the appeal. con- 
tended that the charge should have specified the names of the 
persons composing the firm of T. H. Davies & Co, or that, at all 
events, evidence should have been given of the names of such 
persons, and cited many authorities showing that in indictments 
such allegations were necessary, and that copartnerships should 
not be designated by the firm name. 

While agreeing with this contention, we do not consider it 
open to the defendant in the present case. 

The law provides that in indictable offenses “every objection 
to any indictment for any defect apparent on the face thereof 
shall be taken by demurrer, or motion to quash such indictment, 
before the accused has pleaded, and not afterwards;” and we 
are of opinion that similar objections should be made to any 
defect in charges in the inferior Courts before plea. 

The sole point, however, for our consideration is: “ Was there 
any proof of the existence of T. H. Davies & Co.?” We think 
there was, and therefore dismiss the appeal, with costs. 

A. P. Peterson (Deputy Attorney-General), for the Crown. 

A. Rosa, for defendant. 
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THE KING vs. MAKAMAKA 
EXCEPTIONS FROM FOURTH JUDICIAL CIRCUIT. 
OCTOBER TERM, 1888. 


Jupp, C.J., McCutry, Preston, Bickerton and Dore, JJ. 


The defendant was convicted of forgery. 


The Court was requested to instruct the jury that ‘To rebut the pre- 
sumption of innocence through ignorance, guilty knowledge must 
be shown by some act or acts of the defendant.” 


The Court held that there is no presumption of innocence through 
ignorance, and declined to give the instruction. 


Held, that such refusal was correct. 


The Court was also requested to instruct the jury that "The jury 
must be satistied that the defendant was a principal in the for- 
gery, in order to convict.” 


The Court gave the instruction, but added, ‘ But if he being present, 
aided, incited, countenanced or encouraged the act of forgery, the 
law deems him a principal.” 

Held, that such addition was not error. 

To support an application for a new trial on the ground of newly dis- 
covered evidence, an affidavit by the witnesses, whom it is pro- 
posed to produce, must be obtained. 


OPINION OF THE Court, BY BICKERTON, J. 


This matter comes here on a bill of exceptions from the 
Fourth Judicial Circuit Court, at the August Terin, 1888. The 
first exception is to the overruling of a motion at the close of 
the case for the prosecution, ‘ That the Court instruct the jury 
to acquit the defendant on the ground that there is not sufficient 
evidence to require the.defendant to be put on his defense, be- 
cause that there is no evidence tending to show that he knew 
this was a forgery.” 

We find that there was considerable evidence to connect defen- 
dant with the transaction, more particularly his going to the 
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wharf and receiving the goods that were sent on the forged 
letter, and his conduct then, in his statement in regard to the 
goods being his and vice versa. This exception is overruled. 

The next exception is to the refusal of the Court to give In- 
struction No. 2. to the jury, viz: “To rebut the presumption of 
innocence through ignorance, guilty knowledge on the part of 
the defendant must be shown by some act or acts of the defen- 
dant.” The Court held that there is no presumption of inno- 
cence through ignorance. We hold that the Court was right in 
refusing to give this instruction as asked for; as regards guilty 
knowledge on the part of defendant, the jury had the evidence 
of defendant, as to his acts, which clearly show guilty know- 
ledge. This exception is overruled. 

In the fourth instruction asked for, viz: “The jury must be 
satisfied that the defendant, Makamaka, was a principal in this 
forgery, in order to convict.” The Court modified by adding: 
“ But if he, being present, aided, incited, countenanced, or en- 
couraged the act of forgery, the law deems him a principal.” 

We hold that the Court could not have given the instruction 
asked for without this modification, which is from our statute. 

At the close of the case the defendant, by his counsel, 
excepted to the verdict of the jury, as being contrary to the 
law and the evidence, and gave notice of motion for a new trial. 

The motion for a new trial is on the ground of newly dis- 
covered evidence. And an affidavit of Makamaka, defendant, 
is filed in support of the motion, to the effect that he has heard 
since the trial of his case, that the other defendant, Paulo 
Puniai (who was convicted at same trial with Makamaka), had 
admitted to several persons, Kalei and another (whose name is 
unknown to defendant), now resident in Waimea, Kauai, that 
he committed the alleged forgery, that he did not let Makamaka 
know what he was doing, and that he has reason to believe that 
Makamaka did not know what he was doing. That prior to 
and during the trial of his said case, he was not aware that raid 
Puniai had made such statements, that he had used due dili- 
gence to discover the same. And that he has learned since 
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said trial that said Puniai acknowledged to persons in Nawili- 
wili, that he wrote said forged orders, and gave them to this 
deponent; further, that Puniai has admitted that he sent 
defendant to get the box of soap. Said admissions being since 
the trial of said case, etc. 

This is not the affidavit or affidavits of the newly discovered 
witnesses, but is simply the affidavit of defendant, Makamaka, 
as to what he has heard. A motion for a new trial, based on 
newly discovered evidence, should be supported by the affidavits 
of the witnesses themselves, whom it is proposed to produce, 
unless good reason is shown why same cannot be produced. 
The Attorney-General opposes the motion on the ground that 
the newly discovered evidence, coming trom defendant, Puniai, 
would not be admissible. We certainly cannot see how this 
evidence could avail defendant, Makamaka, even if it was ad- 
missible, in the face of the evidence of Puniai and of defendant 
himeelf, wherein he says: ‘ Know these letters; Puniai wrote 
it in our house at Waimea, he told me to take it to post-office. 
It was addressed to Waterhouse. He told me things would 
come down in S. Pohaku’s name. He told me to bring any- 
thing marked S. Pohaku, as it belonged to him, Puniai. I 
went and got the box marked S. Pohaku. Puniai told me to 
conceal him. I saw it (the forged letter) was signed F. Gay. 
I posted it. Saw Puniai write a letter and leave it (the copy 
found in defendant’s house) and write another. He wrote the 
signature of F. Gay rapidly. I knew it was F. Gay’s name; 
know that was the letter I took to post-office.” 

Puniai in his evidence denies all knowledge of the whole 
transaction. 

We hold that the verdict of the jury must stand. 

The exceptions and motion for a new trial are overruled. 

A. P. Peterson (Deputy Attorney-General), for the Crown. 

A. Rosa, for defendant. 
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CHARLES LORSEN vs. J. T. WATERHOUSE et al., 
Executors of Will of J. D. MILLS, Deceased. 


EXCEPTIONS FROM Decision oF Preston, J., OVERRULING MOTION 
FoR A NEw TRIAL, 


OcToBER TERM, 1888. 
Jupp, C.J., McCutty, Preston, Bickerton and Dore, JJ. 


A motion for a new trial, on the ground that the verdict was against 
the evidence, will not be granted if there is sufficient evidence in 
support of the verdict to make it unnecessary to account for the 
verdict on the ground of prejudice or mistake. 


A rejection of a claim against the estate of a deceased person by the 
executor or administrator must be definitely brought home to the 
claimant, in order to bring the claim within the statute of 1876, 
limiting the time for bringing suit, after rejection, to two 
months, 


OPINION OF THE Court, BY Dole, J. 


This cause comes up on exceptions to Mr. Justice Preston’s 
decision overruling the defendants’ motion for a new trial. The 
motion was based upon exceptions to the verdict of the jury as 
being contrary to the law and the evidence. The decision ex- 
cepted to is as follows: 

“This was an action brought against the defendants as 
executors of J. D. Mills, deceased, to recover certain moneys 
alleged to be due to the plaintiff from the defendants’ testator 
for services rendered as a nurse to him in his last sickness. 

“ The defendants, in addition to the general issue, pleaded that 
the defendants in the month of November, 1887, rejected the 
plaintiff’s claim, and that suit was not brought within two 
months. 

“On behalf of the defendants, Mr. E. G. Hitchcock testified 
that he called upon the plaintiff on behalf of the defendants, 
being at that time their attorney, that he showed plaintiff a 
statement of account (produced Exhibit C) between the de- 
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fendants and the plaintiff, showing a balance of about $17 due 
to the plaintiff, and told him the defendants would settle with 
him on that basis; that plaintiff would not accept it. That 
witness then said ‘this is your bill,’ meaning the bill rendered 
by the plaintiff; ‘it is rejected ;’ plaintiff replied—I won’t take 
it. ‘LI left it either on the table or work bench,’ and took the 
other bill (account current) back. This was some time in 
Novmber last. 

“The plaintiff testified that Mr. Hitchcock did not tell him 
that Mr. Lyman would not pay any more; that he offered the 
plaintiff a bill back; that plaintiff replied, I don’t want it; that 
Hitcheock replied, ‘You must take that bill back,’ but did not 
leave it. 

“The defendants put in a letter from Mr. Whiting, acting as 
attorney for the plaintiff, to the defendant Lyman, dated 
February 6th, 1888, wherein occurs the following passage: ‘He 
(Lorsen) says that you, a short time ago, returned his bill or 
claim; will you please inform me where, and why you did so?’ 

“Mr. Lyman testified that in January, 1888, he told plaintiff 
he would not pay him any more; that he received Whiting’s 
letter, but did not reply to it, because it was signed by Whiting, 
and I had already told plaintiff I would not pay any more. 

“ Evidence was also given as to conversations between Lyman, 
D. H. Hitchcock, E. G. Hitchcock and Mr. Creighton on behalf 
of plaintiff, at Hilo, in May last, as to the plaintiff’s claim, and 
as to an action then pending as to some pictures. 

“I told the jury that if they believed from the testimony that 
E. G. Hitchcock left the bill as he alleged with the plaintiff, it 
was a sufficient rejection of the claim, and drew their attention 
to the letter from Whiting. 

“ But that if they believed the plaintiff, the suit was brought 
in time, and they would find for the plaintiff such amount as 
they thought his services were worth, allowing the defendants’ 
credit for $500 admitted to have been paid. 

“The jury returned a verdict for the amount claimed ($1216) 
and did not allow the credit. 
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“The defendants’ counsel excepted to the verdict as being 
against the law and the evidence. 

“On the 20th of July, Mr. Smith, on behalf of the defendants, 
moved for a new trial on the following grounds: 1. That the 
verdict was contrary to the evidence. 2. That the verdict was 
contrary to the law as ziven to the jury by the Court. 

“Mr. Creighton, on Lehalf of the plaintiff, took a preliminary 
objection, that notice of motion for a new trial had not been 
given at the time the exception to the verdict was taken, nor 
before the jury were discharged. 

“Without giving any decision on this point, I decided to hear 
the parties on the merits. 

“I think, however, under all the circumstances of the case, 
the defendants’ counsel appearing to have misapprehended the 
rule as to the necessity of giving notice of motion for a new trial 
at the time of taking the exception, that no injustice will be 
done by overruling the objection. 

“I cannot say on a review of the whole evidence that I am 
dissatisfied with the verdict, except as to the amount. The 
evidence was left to the jury, and they arrived at a conclusion 
which there was evidence to support. 

“The plaintiff’s counsel undertook to abandon the excess of 
five hundred dollars awarded by the jury, and on that being 
done, the judment may stand for seven hundred and sixteen 
dollars, otherwise there must be a new trial.” 

After this decision was made, the plaintiff filed his remittitur, 
renouncing the excess of five hundred dollars from the verdict, 
as required by the decision. 

The real issue in this case is the question of fact, whether 
the defendants’ executors rejected the plaintiff’s claim more 
than two months before suit was brought. A rejection of a 
claim against a deceased estate, to be within the statute of 
limitation of actions upon such claims, must be definitely 
brought home to the claimant, or in other words, he must have 
positive information of such rejection. There being evidence 
unon this point both pro and con, it became a question of fact 


400 OCTOBER TERM, 1888. 


for the jury to consider, and they rendered a verdict for the 
plaintiff. The presiding Justice, on a motion for a new trial 
said, “the evidence was left to the jury and they arrived at a 
conclusion, which there was evidence to support.” Upon 
examining the record of testimony furnished with the bill of 
exceptions, we think the motion for a new trial was properly 
overruled. There was sufficient evidence for and against the 
theory of the rejection of plaintiff’s claim, by the executors 
more than two months before proceedings were begun, to make 
it a question for the jury. It is argued by defendants’ counsel 
that the evidence tending to prove such rejection so greatly pre- 
ponderates over the evidence denying it, that this Court would 
be justified in granting the motion for a new trial, and refers to 
authorities. The evidence which is preserved in the bill of 
exceptions is somewhat fragmentary, but we are able to gather 
from it, that the witness E. G. Hitchcock makes a statement 
tending to show a rejection by him, acting as the defendant’s 
agent, of the plaintiff’s claim in November, 1887; and that F. 
S. Lyman, one of the defendants, and D. H. Hitchcock, witness 
in the case, testify to circumstances tending to show a rejection 
by Lyman about the middle of January, 1888, neither of them 
appearing to be informed of any rejection of the claim previous 
to that time. Such an inconsistency in the defendants’ evidence 
together with the plaintiff’s strong denial may well have led 
the jury to doubt whether the defendants had definitely informed 
the plaintiff of their final rejection of his claim, either in 
November or January. Such doubt would naturally be 
strengthened by the considerable testimony of negotiations in 
May, 1888, between the parties for a compromise and settle- 
ment of all matters. Such testimony is very vague, but 
evidently refers to this claim among other issues. Although 
such evidence might not be considered by the jury as showing a 
re-opening of this claim, if once it had been barred by the 
statute, yet it would be evidence for them to consider in de- 
ciding the question whether the claim had been finally rejected in 
November or January and thereby barred. It does not appear 
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to us that the defendants’ evidence upon this point so greatly 
preponderates as necessarily to show mistake or prejudice on 
the part of the jury, and we, therefore, overrule the exceptions. 
C. Creighton, for plaintiff. 
W. O. Smith, for defendant. 


A. H. LOO NGAWK and TONG CHONG SOY, Executors 
of the will of T. AKI, deceased, vs. ALEXANDER J. 
CARTWRIGHT, SAMUEL M. DAMON and CURTIS 
P. IAUKEA. 


APPEAL FROM DECREE OF PRESTON, J. 
OcToBEeR Term, 1888. 
Jupp, C.J., McCutny, Preston, Bickerton and Dore, JJ. 


The plaintiffs’ testator had a claim against His Majesty for the sum 
of $71,000 and His Majesty conveyed certain property to Trustees, 
upon trust to apply the proceeds pro rata among his creditors as 
thereinafter appearing. 


The trustees were to receive and examine all accounts, bills and 
claims which should be presented within three months from the 
date of the deed, and should approve such of them as the majority 
of the trustees should think just and correct, and should reject all 
other claims and parts of claims, and at the end of such three 
months to make a list of such approved claims, to which list they 
should add only such existing claims as should be authorized by a 
Court of competent jurisdiction, or be shown to their satisfaction 
to be just and correct. 


The trustees rejected the plaintiffs’ claim and they brought suit to 
establish it, claiming that their testator was induced to abandon 
certain contemplated action in the Legislature, upon His Majesty 
executing the deed. 


Held, that upon the evidence (affirming the decree appealed from) 
it was established that the moving cause of the trust deed was 
the claim of the plaintiffs, and that the agreement to forbear pre- 
senting the claim to the Legislature, on condition that His 
Majesty should put his property in the hands of trustees to pay 
this claim, was a sufficient consideration. 


26 
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DECISION oF Preston, J., APPEALED FROM. 


The bill states that on the 5th of November, 1887, His 
Majesty being indebted to the complainants in the sum of 
seventy-one thousand dollars for moneys theretofore had and 
received to the use of said Aki, did by and with the advice and 
consent of his entire Cabinet agree with complainants, that in 
consideration that complainants would bring no proceedings 
and cause no petitions or bills to be introduced into the Hawa- 
iian Legislature in the premises, all the estate of His Majesty 
with certain exceptions, and all the Crown Land revenues, 
should be assigned to Samuel M. Damon, Curtis P. Iaukea and 
Joseph O. Carter in trust for payment of said moneys to com- 
plainants, and that the Commissioners of Crown Lands, being so 
requested and authorized by His Majesty, agreed thereto in res- 
pect of the assignment of the Crown Land Revenues. That in 
order to avoid all unnecessary publicity concerning said indebt- 
edness to complainants, and also as a matter of justice to such 
other persone as then had claims against the estate of His 
Majesty, it wag also agreed between complainants and His 
Majesty and His Majesty’s entire Cabinet and the Crown Lands 
Commissioners, that the proceeds of such trust property should 
also be applied pro rata to payment of euch ‘other claims as afore- 
said. That the sole cause and purpose of creating such trust was 
clearly and mntually agreed by and between all the parties there- 
in concerned, as aforesaid, to be that the said indebtedness to 
complainants should be paid pro rata out of the proceeds of the 
property so to be assigned in trust as aforesaid and that thereby 
all publicity and all proceedings concerning said indebtedness 
should be avoided. That a deed of trust was on the 21st day of 
November executed and delivered by His Majesty and by the 
Crown Lands Commissioners to said Samuel M. Damon, Joseph 
O. Carter and C. P. Iaukea as trustees for the uses, trusts and 
purposes above mentioned, and said trustees accepted such trust 
and took possession of the trust premises thereby assigned to 
them and were then acting as such trustees, with the exception 
of said Carter, who had since resigned as such trustee, and that 
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said defendant Cartwright had been substituted, and that said 
defendants were then the actual trustees under said deed or 
trust. That said original trustees and also said new trustee 
accepted such trust and took possession of the premises thereby 
conveyed with full knowledge of all and singular the matters 
before stated and set forth, and consented and agreed at and 
immediately before the execution of said trust deed to the 
payment of complainant’s said claim as one of the then existing 
debts of His Majesty, out of such trust moneys as should there- 
after come to their hands and be available for that purpose. 
That within three months after said 21st day of November com- 
plainants presented to the defendants in writing their said claim 
for said sum of $71,000 with interest thereon, and requested 
the defendants to approve the same in writing and to apply 
such moneys in their hands as should then or thereafter 
be available in their hands, for payment of His Majesty’s debts, 
to the payment of complainant's said claim pro rata with the 
payment of such other debts of His Majesty as should be pay- 
able out of said moneys. But that the defendants absolutely 
refused to approve said claim or comply with said request, or 
to pay the same or any part thereof and wholly rejected and 
disapproved said claim. And the complainants submit that 
such refusal of the defendants is a breach of the trust created 
by said deed and is a fraud upon the complainants, and they 
submit that the defendants ought to be compelled to approve 
said claim and to pay the same pro rata with other debts of His 
Majesty, the payment whereof is in said deed of trust directed. 

The complainants, by their bill as amended, pray for a decree 
that the defendants do approve said claim and pay the same 
pro rata with other debts of His Majesty, the payment wherecf 
is in said deed of trust directed, and as alternative relief that 
their claim of $71.000 be established by the Court, and that the 
defendants be directed to pay the same pro rata, etc. 

The defendants, by their answer as amended, admit tre 
execution of the deed of trust, but deny that said deed was 
intended for or was upon the uses and trusts named in the bill, 
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and aver the truth to be that said deed was given solely for the 
benefit of those creditors of the grantor whose claims upon 
examination should appear to the trustees to be just, and whose 
claims should be presented to them within three months of the 
date of the deed or allowed by a Court of competent jurisdiction. 
They admit the resignation of J. O. Carter and the appointment 
of the defendant Cartwright and that they have accepted said 
trust, and the entry into possession of the assigned premises and 
the presentation and refusal of the complainants’ claim. The de- 
fendants aver that by the terms of said deed the allowance or 
rejection of all claims against the grantor was confided to the 
defendants, ihat they have exercised the discretion granted to 
them and have rejected said claim because it was not shown to 
their satisfaction to be just and correct, and that said claim has 
not been allowed by any Court of competent jurisdiction. The 
defendants also aver that no just debt is due from their grantor 
to the complainants and that the sum of money claimed by the 
complainants to have been paid to their grantor, if any was so 
paid, was not paid to the use of the said Aki. And that the 
said money was intended to be offered and was offered by the 
said Aki as a bribe to gain the influence of the King in obtain- 
ing of the Hawaiian Government the license for the sale of 
opium and that for said reason complainants are not entitled to 
any relief in a Court of Equity. 

In all other respects the defendants deny the allegations in 
the bill. 

The cause was heard by me on the 12th and 138th inst., and it 
was strongly insisted by counsel for the defendants that the 
Court could not and should not entertain the bill, on the ground 
of the supposed illegal nature of the original transaction between 
Aki and His Majesty. 

Many authorities were cited by the defendants’ counsel in 
support of the proposition that “ money paid by one party, in 
part performance and in furtherance of a contract in violation of 
law or of public policy, which is capable of execution by the 
acts of the parties themselves, cannot be recovered back, where 
both parties are in pari delicto.” 
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To this general proposition there can be no dissent. But 
does it apply to this case ? 

In the first place I cannot conceive upon what grounds the 
defendants can ask the Court to investigate or consider the 
defense of illegality set up by their answer. 

The defense implies, and must be taken to allege, a corrupt 
agreement between His Majesty and Aki. This seems to me 
impossible of proof in any Court of this Kingdom. See Article 
39 of the Constitution. 

“The King cannot be sued or held to account in any Court 
or Tribunal of the Kingdom.” 

It cannot be assumed that the King could be a party to any 
illegal transaction. 

lt is said that this money was “intended to be offered and 
was offered to the King as a bribe,” but in the eye of the law, the 
King cannot be bribed, or accept a bribe, or be capable of com- 
mitting a wrong. 

I therefore hold that the matter set up in this part of the 
answer cannot be investigated or considered by me, and on full 
consideration I am satisfied that I ought not to have allowed 
the allegation to remain on the record. 

If, however, it is proper for me to consider this matter, I 
should hold that this defense cannot avail the defendants here, 
as I think the plaintiffs can maintain their case without reference 
to the alleged illegal transaction. 

This was insisted upon by counsel for plaintiffs, who cited 
many authorities in support cf his contention, an.ongst others: 
Gregg vs. Wyman, 4 Cush., 327; Smith vs. Barstow, 2 Mich., 
135, where the subject is fully considered. 

The principle has been recognized by this Court. (See Reis 
vs. Wendell, 5 Hawn., 140.) 

It becomes necessary to consider how this principle applies to 
the case before me. 

The matter is to some extent historical. Rumors of existenc: 
of a claim by Aki against His Majesty had been current for some 
time and had been freely commented upon in the public press. 
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On the 30th of June, 1887, at a mass meeting held in Hono- 
lulu, and which culminated in revolution and the promulgation 
of a new Constitution, this matter was among others taken into 
consideration, and certain resolutions or demands, of which the 
following is one, were forwarded to His Majesty : 

“Third. In order, so far as possible, to remove the stain now 
resting upon the Throne, we request of the King that he shall 
cause immediate restitution to be made of the sum to-wit: 
seventy-one thousand dollars ($71,000) récently obtained by him 
in violation of law and of his oath of office under promise that 
persons from whom the same was obtained should receive the 
license to sell opium as provided by the statute of the year 1886.” 

To which His Majesty was pleased to send the following 
reply: 

“ To the third proposition, We reply. that We do not admit 
the truth of the matters stated therein, but will submit the 
whole subject to Our new Cabinet and will gladly act according 
to their advice and will cause restitution to be made by the 
parties found responsible.” 

From the evidence of Mr. Thurston, the Minister of the 
Interior, and of Mr. Ashford, the Attorney-General, it appears 
that the Cabinet had advised His Majesty to make some settle- 
ment of this claim before the meeting of the Legislature (which 
it seems to me was their duty to do). That about the end of 
last October and the beginning of November, at a meeting of 
the Cabinet, His Majesty admitted that he had received this 
money, but claimed it was a gift to him, and it was arranged 
that the revenues from the Crown land should be appropriated 
to the repayment of this money. 

The defendant, C. P. Iaukea, then His Majesty’s Chamber- 
lain and Private Secretary, endeavored to raise a sufficient sum, 
by mortgage of His Majesty’s private property, to satisfy the 
claim or a part of it, and applied to the defendant Darnon, who 
declined, and the loan was not effected. 

Mr. Thurston testified that the sole object of the Cabinet was 
to settle this clair, and that they were not interested in obtain- 
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ing payment of the debts or claims of other creditors, but upon 
receiving a statement of the amount of the King’s debts from 
Mr. Iaukea, they were so astonished at the amount, that they 
thought it would not be right to pay this claim in preference to 
the others, and ultimately advised His Majesty to make an 
assignment in trust for the payment of all claims pro rata, and 
the trust deed before the Court, after negotiation with some of 
the principal creditors as to who should be the trustees, and as 
to the payment of this claim, was executed, Mr. Castle assenting 
to the arrangement on behalf of Aki. 

Mr. Castle testifies that at or about the time the deed was 
executed, His Majesty sent for him and that he met His 
Majesty at the Bungalow in the Palace grounds, when His 
Majesty admitted he had received the money and was alone 
responsible for it. 

It is unnecessary for me to go through the testimony as 
to the reasons why Aki’s name was not mentioned in the 
deed. 

What was the position of all parties at the date of the execu- 
tion of this deed ? 

His Majesty owed a large amount to various creditors, neither 
one of whom was in a position to enforce payment. 

Aki or his representatives had also a claim which could not 
be enforced in the Courts, but he had the solemn pledge of His 
Majesty, publicly made, to cause restitution to be made, and it 
is to be presumed that the Legislature then in session would 
have taken some action in the matter whereby Aki or his repre- 
sentatives would have been enabled to obtain satisfaction. 

By the execution of the deed, Hia Majesty’s other creditors 
were placed in a better position, and the plaintiffs in a some- 
what worse one, as they had by consenting to the arrangement 
prevented any action by the Legislature. 

It appears to me that under the circumstances the defendants 
might have well been advised to allow this claim and so have 
prevented the matter being again agitated, which all parties 
wished to avoid. 
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The deed does not purport to be in trust for creditors generally, 
the first and principal trust being in these words: 

“1. The trustees shall receive and examine all existing 
accounts, bills and claims against the grantor which shall 
within three months from the date of these presents be presented 
to them, and shall approve in writing so many and so much 
claims as shall appear to them or to a majority of them tọ be 
correct and just and properly certified, and shall reject all other 
claims and parts of claims, and at the end of said three months 
shall make a written statement or list of all such claims as they 
shall have approved as aforesaid, to which said list they shall 
thereafter add only such existing claims against the grantor 
as shall either be authorized by a court of competent jurisdic- 
tion, or be shown to their satisfaction to be just and correct.” 

This seems to me to contemplate the present claim. and in 
point of fact enables claimants to establish their claims in the 
Courts, which they would not otherwise be able to do. 

The defendants having the discretion to approve claims which 
should appear to them to be correct and just, and it not appear- 
ing that they have exercised such discretion in an iniproper 
manner, the complainants are not (as I understood their counsel 
to concede on the argument) entitled to the relief asked for, of 
a decree ordering the defendants to approve the claim. 

I am of opinion, upon consideration of the evidence and the 
facts, that the complainants have established their right to have 
this claim paid pro rata with the other creditors of His Majesty, 
and that a decree should issue to the following effect: 

Declare that the complainants’ claim against the defendants 
for the sum of $71,009 is established as just and correct within 
the meaning of the deed of trust in the bill mentioned, and that 
the complainants are entitled to be paid pro rata with other 
approved claims, and order the defendants to pay the same 
accordingly out of the moneys which may come to their hands 
under the trusts of the said deed. Ifthe defendants have paid 
any dividends on the other claims, they are not to pay any 
more until the coniplainants have been paid a dividend equal to 
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that paid to other complainants. The defendants to pay the 
complainants’ costs, which they may add to their own and retain 
out of the estate. 

A decree will be signed when presented. 


DECISION OF THE FuLL Court. 


We have carefully examined the proofs in this case, and fully 
considered the arguments of counsel, and we are of opinion that 
the decision of Mr. Justice Preston, rendered on the twenty-first 
day of September, 1888, should be affirmed. We think it is well 
established that the moving cause of the trust deed in question 
was the claim of the plaintiffs, and that the agreement on the 
part of those representing them, to forbear presenting this claim 
before the Legislature, on condition that His Majesty should 
put his property in the hands of trustees for the payment of this 
claim, is a sufficient consideration, and makes it unnecessary to 
inquire into its origin. 

A. S. Hartwell and W. R. Castle, for complainants. 

F. M. Hatch and Paul Neumann, for defendants. 
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ANANU (k.), PIOMANU (k.), MAILOU (w.) and KALAKOA 
vs. ELIZABETH HUMPHREYS and SARAH TENNY. 


APPEAL FROM DECREE OF DOLE, J. 
OCTOBER TERM, 1888. 
Jupp, C.J., McCuLLY, Preston, BICKERTON and Dorr, JJ. 


The plaintiffs A., P. and M. alleged that they were the sole owners of 
certain land as the heirs of their father K., and filed a bill to set 
aside a mortgage of such land given by their mother and her 
second husband to the defendant Humphreys, and a mortgage 
given by the plaintiff Ananu to the defendant Tenny to prevent a 
sale and foreclosure of said first mortgage, which second mort- 
gage was alleged to have been obtained by fraud and misrepre- 
sentation. 


It appeared that K. had two other sons besides the plaintiffs, and that 
they died in the litetime of their mother, and that her mortgage 
was only of the shares she was entitled to as their heir. 


Held, affirming decree appealed from, that the appeal must be dis- 
missed. 
OPINION OF THE COURT, BY Preston, J. 


This is an appeal from a decree of Dole, J., dismissing com- 
plainants’ bill. 

The following is the opinion of Dole, J.. on dismissing the 
bill: 

“The bill of complaint alleges that the plaintiffs Ananu, 
Mailou and Piomanu are the only persons who have any interest 
in certain lands, and that they obtained their interests as heirs 
of their father, Kahananui, who died intestate in 1879; that 
Apiki was the widow of Kahananui and the mother of his said 
children, and that she, after his death, married a man named 
Manuel, and joined with him in a mortgage of the said lands to 
the defendant E. Humphreys, and thereafter died in 1883, and 
that the said Manuel died in 1886, and claims that Apiki’s 
interest in the lands, after Kahananui’s death, was only a dower 
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estate, which ceased at her death, and consequently that the 
mortgage in question is a fraud and a cloud upon the title of 
the said heirs in the land, and should be set aside. 

“ The bill further alleges that the said mortgagee had adver- 
tised a notice of foreclosure of the said mortgage. and of sale of 
the mortgaged premises, and that to prevent such foreclosure 
and sale, the said Ananu was obliged to pay, and did pay to 
W. R. Castle, the attorney for the said Humphreys, one hundred 
dollars, and to execute jointly with the said Kalakoa a mortgage 
of the said lands to the said Tenny for five hundred dollars; 
and that the same was without consideration, and was given 
solely because they ignorantly supposed, being without legal 
advice, that in no other way could the impending foreclosure 
and sale be averted, and claims that such second mortgage is a 
cloud upon the title of the said heirs to the said lands, and should 
be released; and that the action of the said W. R. Castle in 
the matter was extortion, and a cheat and a fraud upon the 
plaintiffs. 

“The answer of the defendants alleges that the loan advanced 
on account of the first mortgage was made as set forth therein, 
and upon information as to the right of the said Apiki, fur- 
nished by her and her husband, which made her the heir-at-law 
of her sons Kahale and Kekaua, who were also the sons of said 
Kahananui, and that she and her husband were in possession 
and occupation of the mortgaged premises at the time, and col- 
lected the rents of a portion thereof, leased by the said Apiki to 
one Aho, and admits the advertisement of notice of foreclosure 
and sale, and alleges that such intended foreclosure and sale 
was because of default of payment of interest. The answer 
further alleges that before the advertised day of sale, the said 
‘t Ananu and Kalakoa came to defendant’s attorney and made 
inquiry as to the amonnt due on said mortgage, together with 
the expenses of foreclosure, and offered to pay the same, but 
asked for further time, which was not agreed to; and it was 
finally arranged that the said Ananu and Kalakoa should pay 
at once the sum of forty dollars, and make a new mortgage for 
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five hundred dollars, taking an assignment of the first mortgage 
to defendant, which agreement was perfected, and the money 
was procured from said Mrs. Sarah Tenny,’ and a mortgage for 
five hundred dollars was made to her. 

“The question whether Apiki, the widow of Kahananui, had 
at the time of the execution of the first mortgage more than a 
dower interest in the premises is an important issue of fact in 
the consideration of this case. The bill of complaint claims 
that she only held a dower interest, in which case, as a matter 
of course, her mortgage would be valueless and void after her 
death ; and if the defendants, cognizant of such facts, induced 
the plaintiffs to execute a new mortgage upon the plea that the 
first mortgage was still a lien on the premises, it would be a 
fraud upon the plaintiffs, and the charges of the bill would be 
substantially made out. But the effect of the plaintiffs’ testi- 
mony is that Kekaua and Kahale, two sone of Kahananui and 
Apiki, both survived Kahananui, and died before Apiki, which 
would make Apiki their heir, and give her an interest in the 
land beside her dower, which interest would vest in her repre- 
sentatives upon her death. This conclusion of fact is supported 
by Mr. Castle's testimony, that he understood that Apiki’s in- 
terest in the premises was two-fifths, and by the recital of the 
first mortgage as to her interest as follows: ‘Sell and convey 
unto the said mortgagee all Apiki’s right, title and interest, as 
sole heir-at-law for Kekaua and Kahale, her sons, in these 
premises.’ 

“These facts being ascertained, are decisive of the case, and 
fully justify the acts of the defendants’ attorney, which are com- 
plained of. 

“Let a decree be entered for the defendauts, dismissing the 
bill of complaint.” 

By THE Court. 


The complainants’ advisers seem to have entirely miscon- 
ceived the rights of the complainants and the facts of the case. 
It appears from the evidence that Kahananui died in the year 
1879, seized of the lands, the subject of this suit, leaving a 
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widow, Apiki, and five children, the complainants, Ananu, Pio- 
manu and Mailou, and two other sons, Kahale and Kekava. 
These children thus became heirs of their father’s land as 
tenants in common, subject to the dower right of their mother. 
The mother married one Manuel. Kahale died in the lifetime 
of his mother, intestate and unmarried, and thereupon his one- 
fifth share descended to his mother as sole heir. Another son, 
Kekaua, also died in the lifetime of his mother, intestate, but 
leaving a widow, and thereupon Kekaua’s one-fifth descended, 
one-half to his widow and one-half to his mother. 

In March, 1883, Apiki and her husband executed a mortgage 
to Mrs. Humphreys of her interest in the lands as sole heir-at- 
law of Kekaua and Kahale, to secure three hundred dollars and 
interest. 

Apiki’s interest was supposed to be two-fifths, but in fact was 
only three-tenths. 

Apiki died in 1883, intestate, and thereupon her interest 
descended to her three surviving children, as tenants in common, 
subject to the mortgage to Mrs. Humphreys. 

Manuel, the second husband of Apiki, died in 1886, and in 
June, 1887, Mrs. Humphreys, through her attorney, Mr. W. R. 
Castle, caused a notice to be published of her intention to fore- 
close her mortgage and sell the mortgaged property, the descrip- 
tion of which comprised the whole of the lands which belonged 
to Kahananui. f 

Thereupon the complainant, Ananu, who knew nothing of the 
mortgage, called with the plaintif Kalakoa upon Mr. Castle, 
and, after some negotiation, it was arranged that Ananu should 
pay off and take an assignment of Mrs. Humphreys’ mortgage, 
and he accordingly paid Mr. Castle fifty dollars on account; 
and as he could not procure the balance, it was arranged that 
the defendant Mrs. Tenny should advance the necessary amount 
($500) and take a mortgage from the complainant Ananu. 

A deed of mortgage was accordingly prepared, purporting to 
be made between the complainant Ananu and Kalakoa, as 
guardian of the complainant Piomanu, and the complainants 
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Mailou and her husband of the first part, and Mrs. Tenny of the 
second part, but was executed by Ananu and Kalakoa only. 
Kalakoa was not the guardian of Piomanu, and therefore had 
no authority to execute the mortgage, and consequently only 
the interest of Ananu was bound. Ananu subsequently paid 
Mr. Castle the further sum of fifty dollars on account of the 
interest of this mortgage. An assignment of her mortgage was 
executed by Mrs. Humphreys to Ananu, but for some reason 
not explained, neither it nor the note of Apiki was delivered to 
Ananu, as should have been done, but remained in the pos- 
session of Mr. Castle. 

Under these circumstances it is apparent that a good con- 
sideration was given by Mrs. Tenny to the complainant Ananu 
for the mortgage: Mrs. Tenny’s money having paid off Mrs. 
Humphreys’ mortgage assigned to Ananu: and that it must 
stand. 

Ananu holds the assignment of Mrs. Humphreys’ mortgage, 
which he can keep alive and compel contribution from his 
brother and sister. 

We think Ananu is entitled to have an account from Mrs. 
Humphreys and Mr. Castle of how the $550 (being $500 mort- 
gage and $50 cash) was made up, so that he may be in a posi- 
tion to show to his brother and sister, if necessary, that the 
payment made by him was proper, but we cannot make any 
order in this matter. 

It is clear from the foregoing remarks that Piomanu, Kalakoa 
and Mailou were unnecessary and improper parties to the bill, 
and as it seems to us that the bill cannot be amended in any 
way to show a cause of action, the decree dismissing the bill 
must be affirmed, and with costs. 

M. Thompson, for plaintiffs. 

A. S. Hartwell, for defendants. 
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LEONG KAU and LAM YIP, forming firm of YEE HOP 
& CO., vs. C. MONTING and thirteen others, comprising 
the firm of WING HONG WAI CO. 


In Equity. APPEAL FROM DECREE oF Mr. JUSTICE BICKERTON. 
OCTOBER Term, 1888. 
Jupp, C.J., McCuLLY, Preston, Bickerton and Dore, JJ. 


To justify the reformation of a written contract, the mistake must be 
clearly proved. 


The clause in a partnership agreement, that “Each partner holding 
more than one share shall furnish a workman for each share over 
and above the initial share ;” ‘‘Initial share” construed to mean 
the “Original interest” which the partners had at the formation 
of the partnership. 


Held, that as the articles of partnership provide that plaintiffs are to 
furnish but one workman for their 'two original shares of $600 
each, the reformation of the partnership articles to effect this is 
denied, reversing Bickerton, J. 


The construction of the articles of partnership could be raised by the 
answer in a former suit, and the cross-bill was unnecessary. 


OPINION OF THE Court, BY Jupp, C.J. Mr. Justice BICKERTON, 
Dissenting. 


This is a so-called cross-bill in the suit of C. Monting et al. ve. 
Leong Kau et al., praying for the reformation of certain articles 
of copartnership made between the parties on the 5th Septem- 
ber, 1884. The copartnership capital was $6000, divided into 
ten “shares,” $600 each. The said firm of Yee Hop & Co., 
plaintiffs, held two shares. The copartnership articles read 
that the parties to the agreement “will give their attendance 
and personal labor or furnish substitutes, who shall work in 
their places and shall be paid by them out of their own private 
funds, and it is further agreed that each partner holding more 
than one share shall furnish a workman for each share over 
and above the initial share, and in the event of eaid partner’s 
failure to furnish a workman or workmen for gaid share or 
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shares, he is to forfeit and pay to the company sixteen dollars 
per month for each workman not so furnished.” It was further 
agreed that ‘‘the members of the said firm of Yee Hop & Co. 
and the said C. Monting shall not give their personal labor, but 
furnish substitutes who shall work in their places, and shall be 
paid by them out of their private funds.” 

It is claimed in the cross-bill that an agreement in the Chinese 
characters was first made between the parties, in which it was 
stipulated that the firm of Yee Hop & Co. should only supply 
one substitute to work in the rice plantation, although holding 
two shares in the business, and that the articles of copartnership 
in the English language, thereafter made, only require the 
plaintiff to furnish one substitute, but that the complainants in 
the former bill (defendants herein) claim that plaintiffs are 
required by the articles of copartnership to furnish or pay for 
two laborers in respect of their two shares. 

The Court is prayed that if, on full consideration of the mean- 
ing of said English articles, it shall appear that they fail to set 
forth and contain the true agreement between the parties, the 
defendants be required to execute an agreement which shall 
fully express the correct agreement made in the premises, etc. 


By THE Court. 


It does not seem to us that the evidence adduced brings 
the case within the rule of equity so as to entitle the plaintiffs 
to relief. We find the law to be as follows: 

“ A deed should never be changed by parol, or a slight pre- 
ponderance of evidence. The Court should be satisfied beyond 
a reasonable doubt.” Case vs. Peters, 20 Mich., 303. 

“Tt is well settled that to raise an equity to correct a deed, 
the mistake must be either admitted or directly proved.” Tripp 
vs. Hasceig, Id. 263. 

“We recognize a mistake in fact as a ground for equitable 
jurisdiction ; but relief will only be granted upon clear and 
satisfactory proof of the mistake in fact.” Ruffner vs. McConnel, 
17 TIL, 215. 
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“Courts of equity will relieve against mistake, and will 
correct and reform deeds and instruments of the most solemn 
character to grant such relief. But when relief is sought from 
deeds or other writings, the mistake must be clearly proved.” 
Burgin vs. Giberson, 26 N. J. Eq. 

“This Court has equity jurisdiction in cases of accident and 
mistake, where the parties have not a plain and adequate 
remedy at law. Such jurisdiction has often been exercised in 
this State, in cases where the evidence of the mistake was 
plenary, and left no doubt in the mind of its existence.” Tucker 
vs. Madden, 44 Me., 216. 

“The mistake must be admitted or distinctly proved.” Rob- 
bins vs. Barron, 33 Mich., 123. 

“But where, in equity, mistake of the parties is expressly 
charged and put in issue, equity will permit it to be inquired into, 
and upon strong and satisfactory proof, to be corrected. The evi- 
dence must make it clear.” Canedy vs. Marcy, 13 Gray, 377. 
Shaw, C. J. 

“To entitle a party to the decree of a court of equity, reform- 
ing a written instrument, he must show first a plain mistake, 
clearly made out by satisfactory proofs. Whenever the evidence 
is loose, equivocal or contradictory, or is in its texture open to 
doubt or opposing presumptions, the relief will not be granted.” 
Nevins vs. Dunlap, 33 N. Y., 681. 

“The evidence to show a mistake in a written instrument 
must be clear and strong, so as to establish the mistake to the 
entire satisfaction of the Court.” Gillispie vs. Moon, 2 Johns. 
Ch., 585, by Ch. Kent. 

But we are of opinion that the articles of copartnership may 
be construed to mean, where they say “each partner holding 
more than one share shall furnish a workman for each share 
over and above the initial share,” that each partner (treating 
the firm of Yee Hop & Co. as one partner) shall furnish a work- 
man for each share over and above the initial interest; that is 
to say, the interest which the partners had at the formation of 
the partnership, which in the case of Yee Hop & Co., was two of 
the ten shares of $600 each. 27 
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The bill does not pray to have this part of the agreement 
reformed, both parties apparentiy resting upon the idea that it 
means as we have found it to mean. 

The clause, further on, that ‘‘ the members of the said firm of 
Yee Hop & Co. and the said C. Monting shall not give their 
personal labor, but furnish substitutes who shall work in their 
places and shall be paid by them out of their private funds,” 
does not necessarily mean that each member of the firm of Yee 
Hop & Co. shall furnish a substitute, that is, two men, or one 
man for each share of $600 held by this firm. 

The object of this clause is to exempt Yee Hop & Co. and C. 
Monting, who live in Honolulu, from the obligation to labor 
personally in the rice plantation at Waialua, and the use of the 
plural number in the word “substitutes” is necessary, as it 
refers to both Yee Hop & Co. and C. Monting, and no more can 
be implied from this clause than that whatever number of work- 
men that cither Yee Hop & Co. or Monting were required to 
furnish by that part of the agreement first referred to, should 
take their places and be paid by them. The misunderstanding 
has arisen from the legal anomaly, that an existing partnership 
(Yee Hop & Co.) is introduced as one member of a new partner- 
ship, in which personal services or their equivalent are required 
of each member of the new firm. 

We think this whole matter, to wit: the construction of the 
articles of copartnership, could have been raised by the answer 
to the original bill, and the cross-bill rendered unnecessary. 

For the reason, therefore, that the articles of copartnership 
mean that the firm of Yee Hop & Co. are to furnish but one 
workman for their interest of two parts or shares of $600 each 
in the firm of Wing Hong Wai Company, we decline to reform 
the articles. The decree below is reversed and the cross-bill 
dismissed, with costs to neither party. 


Since writing the foregoing, we have heard and decided the 
case of C. Monting et al. rs. Leong Kau et al. (plaintiffs in the 
cross-bill). (See post, December, 1888.) 
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This case arose on exceptions to the Master’s Report, and 
among them was one to the refusal of the Master to charge the 
defendants with the wages of two workmen. This exception 
was abandoned at the hearing, and the decree confirming the 
Master’s Report finds the defendants chargeable with the wages 
of only one laborer. The purpose of the cross-bill is accom- 
plished as we have intimated it might be. 

A. S. Hartwell, for plaintiffs. 

W. R. Castle, and W. A. Whiting, for defendants. 


Orrnton oF Mr. Justice Do te. 


It is difficult for me to follow the majority of the Court in 
their construction of the disputed part of the agreement, which 
reads as follows: “The members of the said firm of Yee Hop 
& Co., and the said C. Monting, shall not give their personal 
labor but furnish substitutes who shall work in their places and 
shall he paid by them out oftheir private funds.” The majority 
of the Court say that this “does not necessarily mean that each 
menuiber of the firm of Yee Hop & Co. shall furnish a substitute, 
that is two men, or one man for each share of $600, held by this 
firm.” Ifthis is correct, it may be asked why the parties to the 
agreement used the words “the members of the said firm of Yee 
Hop & Co.” instead of saying merely, “the said firm of Yee 
Hop & Co.” The above construction wholly nullifies the effect 
of the words “the members of,” and yet it is clear that the 
word “ members ” and not the word “firm” is the subject of the 
following words “give” and “furnish.” It seems to me not 
only that the above quoted part of the agreement means that 
each member of the firm of Yee Hop & Co., the plaintiffs, must 
furnish a substitute, but that any different construction would 
be a forced one, there being nothing in the context pointing to a 
different meaning. So far therefore, I do not disagree with the 
decision appealed from; but the testimony is not sufficient to 
my mind to show that a mistake has been made in the agree- 
ment. Such testimony, according to the authorities cited in the 
majority opinion, which I think are to the point, must be pre- 
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ponderating and must prove beyond a reasonable doubt that a 

mistake has been made. The testimony in this case is contra- 

dictory and does not “establish the mistake to the entire satis- 

faction of the Court.” (Gillespie vs. Afoon, 2 Johns. Ch., 585.) 
It therefore seems to me that the bill should be dismissed. 


DIssENTING OPINION oF Mr. JUSTICE BICKERTON. 


I fully concur with the final conclusion arrived at by the 
Court, viz, that the firm of Yee Hop & Co. are to furnish one 
workman for their interest of two parts or shares of $600 each. 
With due respect and deference to the opinion of His Honor the 
Chief Justice and of my Associates, I respectfully dissent from 
the decision that the English articles should not be reformed 
(as prayed for in the bill) for the reason that the eviilence 
adduced does not bring the case within the rule of equity, so as 
to entitle the plaintiff to relief. I concede that the law, as found 
by the Court and quoted, is correct, and I so understand it, but 
at the hearing of the case before me the evidence, although con- 
tradictory, was of such a nature that it convinced me beyond 
any doubt, and to my entire satisfaction, that a mistake had 
been made, and that the English articles failed to set forth and 
contain the true agreement between the parties, as set forth in 
the Chinese agreement, which the evidence also convinced me 
beyond any doubt had been entered into by all the parties. It 
is certain that the defendants do not understand the articles to 
be, as the plaintiffs claim they should be, they, the defendants, 
claiming that Yee Hop & Co. are to furnish two workmen or 
substitutes. The articles are capable of several constructions 
in this regard and are therefore uncertain and ambiguous. 

Nothing has transpired at this hearing to give me any reason 
for changing my former opinion on this matter, viz: First. That 
the Chinese agreement was made and entered into previous to 
the English articles being drawn and executed. Second. That 
the English articles do not conform to the Chinese agreement, 
and do not express clearly and understandingly the true agree- 
ment and understanding originally had between the parties, 
and should therefore be reformed accordingly. 
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LORRIN A. THURSTON, Minister of Interior, vs. C. R. 
BISHOP, 8. M. DAMON, C. M. HYDE, C. M. COOKE 
and J. O. CARTER, Trustees of the Estate of Mrs. B. P. 
BISHOP, Deceased. 


EXCEPTIONS FROM Mr. Justice DoLE. Jury WAIVED. 
OCTOBER TERM, 1888. 


Jupp, C.J., McCuLLY, Preston, BICKERTON and Dore, JJ. 


No claim to the land called “Opu” had been presented to the Com- 
mission to Quiet Land Titles within the time limited by Statute 
for filing such claims (14th February, 1848,) and the land had not 
been awarded by the Commission to anyone, nor had a royal 
patent been issued to anyone for it. 


The land was in possession of defendants, who held whatever interest 
was in Lot Kamehameha at the time of his death. L. Kameha- 
meha received the land by oral bequest in 1840 from a High Chief 
who was then in possession of the land. 


L. Kamehameha was a minor when the time for filing claims for 
land before the Land Commission expired. 


Held, that by the force and effect of the statute creating the Land 
Commission (Section 8, Acts of 1846, p. 109), the claim which de- 
fendants’ predecessor had to this land was barred in law by reason 
of its non-presentation to the Commission, and they have no title 
to it: the land not being held by defendants by some title pro- 

' ceeding from the Government, it is still the property of the 
Goverment. The Declaration of Rights in the Constitution of 
1840, securing to the people their lands, is not violated by the bar 
in the statute above referred to, for at the time of the Declaration 
of Rights the people had no titles to land, and the statute pro- 
vided a method by which titles could be obtained, 


The statute referred to is a general statute of limitation, and no ex- 
ception being made there in favor of infants, it ran against L. 
Kamehameha, notwithstanding his infancy. By the common 
law of this Kingdom, prior to the Act of August 4, 1851, probate 
guardians, and fathers as natural guardians of minors, had the 
power to manage and dispose of the real estate of their wards. 
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M. Kekuanaoa, as the father and natural guardian of Kamehameha, 
put before the Land Commission claims to other lands for his son. 
His failure to claim the land now in suit bound the minor. 


The defendants not showing any title or right of possession to this 
land, their possession as against the Government can never ripen 
into a title. 


OPINION OF THE Court, BY Jupp, C.J. Mr. Justice DOLE, 
Dissenting. 


This action was brought at the April Term, 1888, of this 
Court. The jury was waived, and the case heard by Mr. Justice 
Dole in vacation, by consent of parties. The following is the 
decision of the Court rendered on the 24th July: 

“This is a suit in ejectment in which the plaintiff claims for 
the Government the Ili of Opu, on the ground ‘that it has never 
been and is not now awarded, patented, granted or leased under 
or by virtue of any land award, royal patent or Government 
grant or lease, and that by the law applicable in such cases, the 
Hawaiian Government is the absolute and unlimited owner 
thereof, or in other words, that the Goverment by virtue of its 
sovereignty is the owner of all lands which are not held by 
some title proceeding from itself. 

“The defendants, on the other hand, claiming the ownership 
of this land from a period anterior to the establishment of the 
Hawaiian Government as a separate authority from the will of 
the King, offer two distinct lines of defense, as follows: lst. 
That Kamehameha III. was the sole owner of all the lands of 
the Kingdom by virtue of the sovereignty which he received 
from his predecessors, subject, however, to certain undefined 
rights of chiefs and people, and that having satisfied such rights 
by the concessions which were carried out by the Land Com- 
mission and the Mahele, the ownership of other lands not dis- 
posed of remained in him, and has descended to his heirs; 
and the land in dispute being one of such unassigned lands, 
now legally vests in the defendants; and 2d, That the chief 
Hoapili was formerly in possession of this land, and was the 
recognized owner thereof according to the ancient system of 
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land tenure; that when he died, in 1840, he gave it, or left it, 
by oral bequest, to Lot Kamehameha, since Kamehameha V.. 
then about ten years old, and that it was held for and by Lot 
Kamehameha without interruption until his death, in 1872, and 
thereupon vested in his heirs. 

“There is little dispute as to the facts in the case. It is ad- 
mitted by the plaintiff that Hoapili was in possession of the 
land, and gave it to Lot Kamehameha in 1840, and that the 
latter afterwards enjoyed it until his death. It is also conceded 
by the plaintiff that the defendants are entitled to whatever in- 
terest was in Lot Kamehameha at his death. 

The two lines of defense are inconsistent with each other, or 
may be said to be in the alternative. The evidence adduced 
in support of the second line of defense, and the facts admitted 
by the plaintiff, authorize me to find as a conclusion of fact, that 
Hoapili held this land for an indefinite period and transferred it 
to Lot Kamehameha in 1240, and that the latter enjoyed it until 
his death. 

“With this finding of fact, I need not consider the other line 
of defense, based upon the sovereign title of the King, as by the 
Declaration of Rights announced in the year 1839, protection 
was assured to all persons with their lands and other property, 
with the guarantee that ‘nothing whatever shall be taken from 
any individual except by express provisions of the laws.’ (Old 
Laws, 10.) This Act divested the King of his sovereign right of 
control of the Ili of Opu, and gave Hoapili and his representa- 
tives an interest in it which, under the provision of the law 
creating the ‘Board of Commissioners to Quiet Land Titles,’ 
generally known as the Land Commission, enacted December 
10, 1845, and the ‘ Principles adopted by the Board of Commis- 
sioners to Quiet Land Titles, in their adjudication of claims 
presented to them,’ August 20, 1846, and approved by resolution 
of the Legislative Council, October 26, 1846, became a claim to 
land, which should have been presented to the Land Commis- 
sion for adjudication before February 14, 1848. There can be 
no doubt that the Land Commission was authorized to recog- 
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nize private interests in lands by virtue of royal grant or gift 
made oraily and anterior to 1839. ‘For the purposes of this 
Board in all cases where the land has been obtained from the 
King or his authorized agent without a written voucher, anterior 
to the 7th of June, 1839, the Board will inquire simply into the 
history of the derivation ; and if the land claimed has been con- 
tinuously occupied, built upon, or otherwise improved, since 
that time, without molestation, the Board will, in case no con- 
tests exist between private claimants, infer a freehold less than 
allodial.’ (Principles of the Land Commission, 2 Statute 
Laws, 92.) 

“It is admitted by the defense that no claim for this land on 
behalf of Lot Kamehameha was presented to the Land Commis- 
sion according to law. Under these circumstances, therefore, it 
js clear to me that the land in question vested in the Hawaiian 
Government by virtue of the failure to present the claim for it 
to the Land Commission as aforesaid. unless there were circum- 
stances which excepted Lot Kamehameha from the operation of 
the rule of the Land Commission, barring claims not presented 
in time. (1 Statute Laws, 109, Section 8; 2 Statute Laws, 93.) 
Counsel for defendants claim that there were such circumstances 
in the fact of Lot Kamehameha being a minor during the time 
when claims might be presented. It ig not denied by the 
plaintiff that he was a minor during such period, and the evi- 
dence shows that he was born in 1830, and consequently was 
less than twenty years of age at the termination of the time for 
presenting claims, on the 14th of February, 1848. Twenty years 
was fixed as the age of legal majority by the Act of 1845 to 
organize the Executive Departments. The law authorizing the 
appointment of the Land Commission provides that claims not 
presented within the required period ‘shall be forever barred in 
law, unless the claimant be absent from the Kingdom, and have 
no representative therein? (Statute Laws, 109, Section 8.) No 
exception is made in the case of a minor. The Declaration of 
Rights guarantees ‘that nothing whatever shall be taken from 
any individual except by express provision of the laws.’ Would 
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the destruction of a minor’s rights for failure of due presentation 
of his claims be a taking of his property by express provision of 
the laws, within the meaning and intent of the Declaration of 
Rights? It does not seem to me that such an application of 
legal proceedings could have been contemplated. But it may 
be argued, Lot Kamehameha, though a minor, was or might 
have been represented by his father as his natural guardian. 
As a matter of fact, I find from the public record of the Mahele 
that Kekuanaoa, his father, signed the Mahele deed, in regard to 
other lands, for his son Lot Kamehameha, signing himself as 
father and guardian. He might undoubtedly, under the then 
existing statute, have presented a claim for the Ili of Opu to the 
Land Commission on behalf of Lot Kamehameha; but he did 
not, and the question is—can his or anyone’s failure to do so 
prejudice the rights of his minor son ? 

“An infant shall lose nothing by non-claim or neglect of 
demanding his right, nor shall any other laches or negligence 
be imputed to an infant, except in some very particular cases.’ 
(1 Wendell’s Blackstone’s Com., 464.) 

“<The Court will protect the rights of infants where they are 
manifestly entitled to something, although their guardian ad 
litem neglects to claim it on their behalf” (Stephen et al. vs. 
Van Buren et al., 1 Paige, 479, syllabus.) 

“The general rule of the present day is, that an infant shall 
be bound by no act which is not beneficial to him.’ (Schouler’s 
Dom. Rel., 532.) 

“One leading principle runs through all cases which relate 
to infants. It is that such persons are favorites of the law 
which extends its protection over them, so as to preserve their 
true interests against their own improvidence, if need be, or the 
designs of others.’ (Jbid.) 

“From these authorities it would appear to be the correct 
conclusion of law that Lot Kamehameha was not barred of his 
rights in this land from his or anyone’s failure to present his 
claim within the time required by law, and I so rule. After he 
became of age there was no opportunity afforded for the pre- 
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sentation of his claim, unless it is found in the two Acts for the 
relief of certain Konohikis, approved August 10, 1854, and 
August 24, 1860, respectively, but as both of these Acts relate 
only to Konohikis who were entitled to lands under the Mahele, 
they offered no opportunity for obtaining an award to the Ili of 
Opu. as it was not among the lands divided by the Muhele. 
“Under these principles, therefore, and the evidence sub- 
mitted, I do not find a right of possession to this land in the 
plaintiff, and order judgment to be entered for the defendants.” 


To the rulings of law therein made, the plaintiff excepts as 
follows : 

“This was an action of ejectment, in which the plaintiff claimed 
as Minister of the Interior to be entitled to the possession of 
certain land described by metes and bounds called the Ili of 
Opu, as pert of the public or Government lands of the King- 
dom, which has never been and is not now awarded, patented, 
granted or leased under or by virtue of any land award, royal 
patent or Government grant or lease; and that by the law 
applicable in such cases, the Hawaiian Government is the 
absolute and unlimited owner thereof, and that the said land 
herein claimed, and the right to the possession, custody, charge 
and supervision thereof, are by law vested in the plaintiff as such 
Minister of the Interior. 

“The Court found upon the evidence that the said land has 
never been and is not now awarded, patented, granted or leased 
under or by virtue of any land award, royal patent or Govern- 
ment grant or lease, except a certain ancient lease now expired, 
of which a copy is on file, marked Exhibit L. 

“The Court also found upon the evidence and upon the 
plaintiff’s admissions that the said land was in the possession 
of the chief Hoapili up to his death, in 1840, and that he gave 
or left it by oral bequest to Lot Kamehameha, afterwards 
Kamehameha V., then about ten years old, who thereafter until 
his death, in 1872, held and occupied it without interruption, 
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and that whatever title therein was held by him at his death 
has descended and become vested in the defendants. 

“The Court also found as a fact that at the date when the time 
for fiting claims before the Land Commissioners had expired, 
Lot Kamehameha was between eighteen and nineteen years of 
age. 

“The Court also found upon the evidence that Kekuanaoa, the 
father of Lot Kamehameha, signed the Mahele Deed in regard 
to other lands of his said son than that claimed in this action, 
but that no claim to this land called Opu was ever presented 
to the Board of Commissioners to Quiet Titles in Land. 

“The Court ruled as a matter of law that said Lot Kameha- 
meha wae not barred of his rights in said land called Opu by 
reason of his own or anyone’s failure to present such claim 
within the time required by law before the Board of Commis- 
sioners to Quiet Titles in Land, basing such ruling upon the 
fact of said Lot Kamehameha’s non-age. 

“ Wherefore the Court ordered judgment for the defendants, to 
which judgment, as well as to said ruling of law, the plaintiff 
duly excepted, and such exceptions were allowed by the Court.” 


By THE Court. 


The sole question which is presented by these exceptions is, 
whether the Jaw was correctly laid down by Mr. Justice Dole, 
that Lot Kamehameha was not barred of his rights in said land 
called Opu, by reason of his own or anyone’s failure to present 
such claim within the time required by Jaw before the Board of 
Commissioners to Quiet Titles in Land, by reagon of the uon-age 
of the said Lot Kamehameha. 

The decision of Mr. Justice Dole, that under the circum- 
stances (to wit: that no claim to this land had been presented 
before the Land Commission within the time for filing such 
claims), “the land in question vested in the Hawaiian Govern- 
ment, * * œ unless there were circumstances which ex- 
cepted Lot Kamehameha from the operation of the rule of the 
Land Commission barring claims not presented in time,” is not 
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now open to review, it not being excepted to by either party. 
We proceed, therefore, to the question whether the infancy ot 
the defendants’ ancestor excepted him from the effect of the 
statute, and prevents the Hawaiian Government from now 
recovering the land of those who claim the right of possession 
to the land through him. But in this discussion it will become 
necessary to review the nature of the claims for landed property 
or rights in land which existed prior to the Land Commission, 
and also the nature of the statutes establishing the powers 
and jurisdiction of the Commission, in order to properly decide 
the remaining question. 

There is a time in the history of every original nation not 
formed by colonization, when, as it emerges from barbarism into 
civilization, titles to land may be said to have a beginning by 
positive institution of the people of such nation. Previous to 
the advent of Christianity to this country, in the early part of 
this century, Kamehameha I., as King by right of conquest, 
was the lord paramount and owner of all the land of this King- 
dom. This right continued in his successors until the reign of 
Kamehameha III. Under this King a government, under a 
constitution and Jaws, had its birth, superseding a government 
of the arbitrary will of the King. 

Claims of one character and another to the possession of land 
had grown up, but there was no certainty about them, and all 
was confusion; and finally, after years of discussion had between 
the King, the chiefs, and their foreign councillors, the plan of a 
Board of Commissioners to Quiet Land Titles was evolved, and 
finally established by law, for the purpose of settling these 
claims and affording an opportunity to all persons to procure 
valid paper titles emanating from the Government representing 
the sovereignty, the source of all title to land in this Kingdom, 
to the land which they claimed. As a part of this scheme, 
Kamehameha III., with unexampled magnanimity, relinquished 
his claim of ownership as sovereign to over two-thirds of the 
entire territory of the Kingdom, in order that the same might 
be awarded to the chiefs and common people by the Land Com- 
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mission. The Commission was authorized to consider possession 
of land acquired by oral gift of Kamehameha I., or one of his 
high chiefs, as sufficient evidence of title to authorize an award 
therefor to the claimant. This we must consider as the founda- 
tion of all titles to land in thie Kingdom, except such as come 
from the King, to any part of his reserved lands, and excepting 
also the lists of Government and Fort lands reserved. The land 
in dispute in this case is not one of those specifically reserved 
by the King, Kamehameha III., to himself and his successors, 
and not being in the lists of lands specially set apart as Govern- 
ment or Fort lands, must be one of those over which the Land 
Commission had jurisdiction to award to the claimant. 

The Land Commissioners were, by Section 1 of the Act 
creating it (page 107, Stats. 1846,) a Board for the investigation 
and final ascertainment or rejection of all claims of private 
individuals, whether natives or foreigners, to any landed pro- 
perty acquired anterior to the passage of thie Act (10th Decem- 
ber, 1845). 

Section 8 of this Act prescribed that “all claims to land as 
against the Hawaiian Government which are not presented to 
said Board within the time, at the place, and in the manner 
prescribed in the notice required to be given in the fifth section 
of this article, shall be deemed to be invalid, and shall be for- 
ever barred in law, unless the claimant be absent from the 
Kingdom, and have no representative therein.” 

It is clear from a reading of the * Principles ” adopted by the 
Board of Commissioners to Quiet Land Titles in their adjudica- 
tion of claims presented to them, that the “whole power of the 
King to confer and convey lands to which private equitable 
claim now attaches reposed in the Commission” (page 85), 
which, as fully explained thereafter, means “the King’s private 
or feudatory right as an individual participant in the owner- 
ship.” 

But it is argued by the counsel for defendants that “this land 
is not claimed of the Government, but it is claimed under grant 
from Kamehameha I. to Kameiamoku, father of Hoapili, and 
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from the latter it passed to Lot Kamehameha..” That the 
“Government” in this sense means the King, as representing 
the Government, is clear from the text of the “ Principles,” 
page 82, “that the King really owned the allodium in all the 
land of the Kingdom, and the person in whose hands he placed 
the land, holding it in trust.” Also these principles declare that 
the Act of 1839 (Declaration of Right, page 10) “recognizes but 
three classes of persons having rights in the land, the King or 
Government, the landlords and the tenants.” And on page 83 
it is further set forth “that there were but three classes of per- 
sons having vested rights in the lands: (1) The Government; 
(2) the landlord; (8) the tenant.” 

The whole context of these “ Principles” shows that the land 
tenures of this Kingdom were to be settled on the basis that the 
King—meaning the State or Government—had one-third of any 
given land held by a landlord (generally a chief) ; and if it had 
tenants upon it (if all parts of the land were equally valuable) 
the landlord would take one-third, and the tenants the remain- 
ing third. An allodial title would be given by the Land Com- 
mission to the lord (the chief), an allodial title in severalty to 
the tenants, and a third would remain in the King or Govern- 
ment. The terms “ King” and * Government” are, as we see, 
used interchangeably. They mean the “State” in each case. 

A fee simple was obtained by the lord by extinguishing the 
right of the King, either by a payment in money, or by a sur- 
render of other lands in value equal to the King’s interest in the 
land. This is called the “ Government’s Commutation.” and 
the money paid or the lands surrendered invariably went to the 
Government. On page 93 of the “ Principles,” it is stated that 
“the share of the Government, or the body politic, to be com- 
muted for with the Minister of Interior, ete., etc., should ex- 
tinguish the private rights of the King in the land.” The 
object of this discussion is to show that Section 8 of the Act of 
1845 is correct in ite phraseology when it recites that all claims 
for land “as against the Hawaiian Government” must be pre- 
sented, etc. As is forcibly said on page 83 of the “ Principles,” 
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“ claims for land even by purchase or gift from the King, must 
be presented to the Commission for adjudication.” “Such 
ownership must be proved or it cannot be acknowledged, for 
the King. representing the Government, having formerly been 
the sole owner of all the soil, he must be considered to be so 
still unless proof be rendered to the contrary: and even pos- 
session of ever so long standing cannot be proof,” etc. “The 
Land Commissioners, by virtue of their appointment from the 
King, had conferred upon them all his private and public power 
over the corporate property in Jands claimed by private parties, 
which in the nature of things he can delegate,” (p. 87 of 
Principles). 

Certainly the Land Commission was not authorized to hear 
law suits between private individuals, as regards the ownership 
of land. There were courts established with this jurisdiction. 
It was only when there was a counter claimant intervening, 
that the Land Commission was called upon to decide which had 
the best claim as against the State. In such case each party 
had to present his claim against the King or Government, as 
the source of all title. It has been uniformly held, sustaining 
this theory, that where two awards of the Land Commission 
cover the same territory, the earlier award prevails. 

It mnst be remembered that these “Principles,” however 
much they may be criticised at the present day, were statutory 
law, having been adopted by the Legislative Council, consisting 
of the Nobles and Representatives, on the 26th October, 1846, 
and “all claims for landed property shall be tested by those 
principles and according to them be confirmed or rejected.” 
(Stats. of 1846, Vol. 2, p. 94.) 

A notice was published by the Commission “to all claimants 
of lands in the Hawaiian Islands,” dated 11th February, 1846, 
viz: “All persons are required to file with the Board, by 
depositing with its Secretary, specifications of their claims to 
land, and to adduce the evidence upon which they claim title 
to any land in the Hawaiian Islands, before the expiration of 
two years from this date, or in default of so doing they will after 
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that time be forever barred of all right to recover the same in 
the courts of justice.” 

Paragraph seven, on p. 93, closes the Principles with the 
declaration, as a warning to all claimants of land, that ‘‘ the titles 
of all lands, whether rightfully or wrongfully claimed, either by 
natives or foreigners, in the entire Kingdom, which shall not 
have been presented to this Board for adjudication, confirma- 
tion or rejection, on or before the 14th day of February, 1848, 
are declared to belong to this Government by Section 8 of the 
article creating this Board. Parties who thus neglect to present 
their claims, do so in defiance of law, and cannot complain of 
the effect of their disobedience.” 

This construction put upon the statute, that a failure to pre- 
sent a claim within the prescribed time absolutely barred the 
claimant, by the Legislative power of the Kingdom, the King 
and the Nobles and the Representatives, and uniformly con- 
curred in and acted upon by successive Governments under 
many reigns following, and to this day, undisturbed by any 
judicial decisions, we are not at liberty to disregard. 

What, then, was the title or claim to this land which Lot 
Kamehameha had at the institution of the Land Commission? 
It was a right to present a claim for this land to the Land Com- 
mission, and which claim, if sustained by evidence, would have 
entitled him to an award therefor, or to a royal patent, signed 
by the King, upon his extinguishing the Government share 
therein, both award and patent being subject to the rights of 
tenants, if any there were. 

It is claimed that a construction of Section 8 of the Act of 
1845, which would deprive Lot Kamehameha of this land of 
which he then had possession, would conflict with the provision 
of the Constitution of 1840, or Declaration of Rights, viz: 
“ Protection is hereby secured to the persons of all the peo- 
ple, together with their lands, their building lots and all their 
property, while they conform to the laws of the Kingdom, and 
nothing whatever shall be taken from any individual except by 
express provision of the laws.” 
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We interpret this to mean that whatever rights to land the 
chiefs and people had, were to be protected. Possession of land 
was not to be disturbed. The landlords were not to dispossess 
their tenants without cause, nor should the King dispossess his 
chiefs. See Laws of 1839 and 1840, found in Old Laws, p. 33. 

The statute therefore deprived Lot Kamehameha (on his 
failure to present his claim to the Commission) of what? Not 
of this land, for he had no title to it, but only of his right to 
present a claim for it, which was all the interest he had. 

This interest or right the Declaration of Rights secured to him, 
“ Nothing should be taken from him without express provision 
of the laws.” And in 1845 “the express provision of the law” 
warned him that to secure his title to this land he must present 
his claim to it before the Commission within the time limited. 
We fail to see how the letter or spirit of the Constitution of 1840 
is violated by the Act of 1845, constituting the Land Com- 
mission. Chiefs and people had at that time only a qualified 
right of possession to lands. They had no titles to them. The 
law afterwards, which was not inconsistent with the Constitution 
of 1840, but which was in furtherance of its guarantees, provided 
a method by which titles could be obtained. 

Section 8 of this law (Act of 1845) is a general statute of 
limitation. All claims to land, unless presented in time, were 
to be deemed invalid and shall be forever barred in law, ex- 
cepting only in case of absentees, i.e., "unless the claimant be 
absent from this Kingdom and have no representative therein.” 
No exception is made in favor of infants. Statutes of limita- 
tion are to be strictly construed by courts of justice. 

In Demarest vs. Wynkoop, 3 Johns. Ch., 129, Chancellor Kent 
says: ‘The statute has no saving clause for persons laboring 
under disability, but it is peremptory that no sale under such 
power shall be defeated to the prejudice of any bona fide pur- 
chaser, in favor of any person claiming the equity of redemption. 
Where the statute makes no exception, the Court can make 
none on the ground of any inherent equity applicable to 


infants.” In reviewing the cases which enlarge upon the 
28 
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policy of statutes of limitation, to quiet possession and extin- 
guish dormant claims, the Chancellor says: “According to an 
expression of Lord Eldon, a ‘right might travel through minor- 
ities for two centuries.’ It would be impolitic as well as contrary 
to established rule to depart from the plain meaning and literal 
expression of the proviso in the statute of limitations ;” and on 
page 140 of the decision the Judge says: ‘The doctrine of 
any inherent equity creating an exception as to any disability, 
where the statute of limitation creates none, has been long, and 
I believe uniformly, exploded. General words in the statute 
must receive a general construction ; and if there be no express 
exception, the Court can create none.” 

We believe this rule to be established beyond controversy. 
Hall vs. Bumstead, 20 Pick.,8; Beckford vs. Wade, 17 Vesey, Jr., 
87; Bell vs. Morrison, 1 Peters, 360. 

This view is decisive of this case. The statute made no ex- 
ception in favor of infants, and we can make none. By Section 
7 of the Act creating the Land Commission, it was to make its 
decisions “in accordance with the principles established by the 
Civil Code of this Kingdom in regard to prescription, occupancy, 
fixtures, native usages in regard to landed tentures, water 
privileges and rights of piscary, the rights of women, the rights 
of absentees, tenancy and subtenancy, primogeniture and rights 
of adoption.” * * * * * * * * * 

It is to be noticed that the subject of “infancy” is not 
mentioned. This is an additional reason for not admitting the 
disability of infancy as an exception to the statute. Claims of 
infants were presented by their parents or guardians. A large 
number of awards to Lunalilo and Victoria Kamamalu show 
this. These high chiefs who succeeded to the lands of Kekau- 
luohi and Kinau respectively, both being infants at the time of 
the presentation of their claims, received awards for land 
exceeding any other claimants in number and extent. 

It is also very significant that Kekuanaoa, the father of Lot 
Kamehameha, presented other claims to land in behalf of his 
son, upon which awards were made. By the law of this 
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country at that time he was the proper one to make such appli- 
cation. In E. K. Laanui vs. Puohw et al., 2 Hawn., 162, the 
Supreme Court, per Allen, C. J., said: “By the common law of 
this Kingdom, prior to the enactment of a law regulating 
guardians and wards, approved 4th August, 1851, guardians 
had from time immemorial possessed and exercised the absolute 
right to dispose of the real and personal estate of their wards 
as might suit their own will.” The ease of Lot Kamehameha vs. 
J. D. Kahookano et al., 2 Hawn., 118, has greater significance, 
for the plaintiff is the same person from whom defendants 
claim in the case at bar. Here Kekuanaoa was not the probate 
guardian of Lot Kamehameha, but he was his father, and Judge 
Robertson, for the Court, says as against the objection made 
that he was not the guardian of the plaintiff's estate and 
could not make a legal dedication of the right of way in ques- 
tion: “That Governor Kekuanaoa, in 1848, as the natural 
guardian of the plaintiff, rightfully had and exercised, under 
the law of this Kingdom, the control and management of the 
plaintiff's property, is, we think, too clear a proposition to 
admit of a question; and that any grant of way over the 
plaintiff's land, or any conveyance whatever of any part of his 
estate, made by Governor Kekuanaoa during the plaintiff's 
minority, and before the enactment of Section 54 of the Act 
regulating guardians and wards, passed on the fourth day of 
August, 1851, must be considered absolutely conclusive and 
binding upon the rights of the plaintiff, is, in our opinion, 
equally clear.” 

Finding, then, that there was during all the time when claims 
for land were required to be made before the Land Commission, 
a person competent in all respects to make such claim for 
this land in behalf of Lot Kamehameha, the statute ran against 
him. The acts of Kekuanaoa, as father and natural guardian of 
Lot Kamehameha, bound his infant ward in respect to claims 
before the Land Commission as fully and conclusively as 
if they had been done by Lot Kamehameha himself, if of 
full age. 
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But it is said that an infunt is not bound by the failure of 
his guardian to act for him when such failure is prejudicial to 
the minor. This would not be a true statement of the law as it 
existed in this country in 1848-9 (the time of the Land Com- 
mission), for if, as we have seen, the law was that all acts of a 
guardian or father (if no guardian be appointed) respecting the 
disposition of an infants property, bound the infant, his failure 
to present a claim for land is an “act,” the consequences of 
which would be equally binding upon the infant. It must be 
admitted that if Kekuanaoa had made an appearance before 
the Land Commission, and had disclaimed any interest of his 
ward in this land, or had surrendered the same by a convey- 
ance, it would have bound the ward; and it follows as a 
natural inference that as some affirmative action was required 
by statute of all claimants to land, and as nothing was required 
of those who did not claim land, a failure to claim would mean 
the same thing as a formal declaration that the infant had no 
claim to the land. 

But if it be conceded, for the purposes of argument, that in- 
herent equity should make an exception in behalf of the minor 
in this case, how does the law regard his position ? Considering 
the statute which barred all claims unless presented to the Land 
Commission before 14th February, 1848, as in effect a judgment 
against the infant in respect to this land, it would be his right 
on arriving at majority to avoid the judgment by assertion of 
his claim to the land, and in excuse of his delay to assert his 
non-age at the time when claims should be presented. He be- 
came of legal age (20 years old) on the 11th December, 1850. 
On the 26th of August, 1847, the Legislature extended the 
powers of the Land Commission for taking testimony, examin- 
ing, settling and awarding upon all such claims to land as shall 
have or may be presented to them prior to the fourtcenth day of 
February, 1848, to one year—that is, to the 14th February, 1849. 
And on the 13th June, 1848, their powers were further extended 
“ for such a period as shall be necessary for the full and faithful 
examination, settlement and award upon all such claims as 
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may have been presented to said Board,” and on the 20th July. 
1854, the Legislature passed an Act providing for the final dis- 
solution of the Board on the 31st March, 1855. In this Legis- 
lature Lot Kamehameha was a member, having been admitted 
to the House of Nobles by an Act of the 12th May, 1852. 

If his disability of infancy at the date when the time for pre- 
senting claims to the Land Commission expired, February 14, 
1848, excepted him from the operation of the statute, it was his 
duty to assert his claim to this land within a reasonable time 
after his coming to full age. The Land Commission would, 
doubtless, have rejected his claim, if made, as being barred by 
the lapse of time, the statute making no exception in his favor. 
But if the law were otherwise, and his plea of infancy was good 
at any time, it was certainly good while the Land Commission, 
the only court of competent jurisdiction to decide upon his 
claim, was in existence. The knowledge that the functions of 
this Court would soon expire should have warned him to press 
his claim then. Moreover, if his disability was a good excuse 
in law for not presenting his claim to the Board, a mandamus, 
on his becoming of age, from the Supreme Court to the Board, 
would have secured for him all the rights which he could 
have had by a presentation of his claim within the statutory 
time. 

How can a mere claim to have his title to this land con- 
sidered and adjudicated, be considered to have ripened into a 
perfcct title at this late day, or rather into such a title as gives 
the devisees of his heirs-at-law a right of possession against the 
State ? 

There is no prescription against the State. Lindsey rs. Millers 
Lessee, 6 Pet., 666. The Supreme Court of the United States 
say in this case: ‘It is a well settled principle that the Statute 
of Limitations does not run against a State. Ifa contrary rule 
was sanctioned, it would only be necessary for intruders upon 
the public lands to maintain their possessions until the Statute 
of Limitations shall run; and then they would become invested 
with the title against the Government and all persons claiming 
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under it. In this way the public domain would soon be appro- 
priated by adventurers. Indeed it would be utterly impractic- 
able, by the use of any power within the reach of the Govern- 
ment, to prevent this result. It is only necessary, therefore, to 
state the case, in order to show the wisdom and propriety of the 
rule that the statute never operates against the Government.” 
This was adopted in Kahoomana vs. Minister of Interior, 3 
Hawn., 635. 

If the defendants show no title or right of possession to this 
land, their naked possession can never ripen into a title, how- 
ever much it may afford ground for liberal dealing with them 
in negotiations for a title from the Government. 

This case last quoted involved the question of ownership of 
land not covered by any award of the Land Commission, royal 
patent or deed from the King. The Land Commission did not 
award it, and the Court say: “ By force and effect of the statutes 
above quoted (those now under discussion), it must be con- 
sidered to still belong to the Government.” The only difference 
between that case and the one at bar is, that in claims for lots 
in the towns there was in them no third class of persons, as 
chiefs or lords, having intermediary ownership over tenants, 
and the tenant got his claim awarded direct, paying commuta- 
tion to the Government, and such a lot of land would escheat to 
the Government and not to the owner of the ili or ahupuaa from 
which it may originally have been taken. 

The State in the case at bar claims the land as public domain, 
not awarded or granted to anyone. A decision that the de- 
fendants have the right of possession thereto, though showing no 
title, would be equivalent to a declaration that defendants have 
a title in fee simple, although it is admitted that they have 
never commuted for the Government’s right therein, for a right 
of possession as against the State would be good enough title to 
any land. If lands unawarded by the State are still the pro- 
perty of the State, those who occupy them are trespassers, and 
must yield the possession on demand to the State which holds 
the title, since the right of possession follows the title. The 
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most that can be said on behalf of the defendants is that what- 
ever claim they may have is an equitable one, and this would 
be no defense to an action of ejectment. 

Having found that the infancy of Lot Kamehameha is no 
defense to this suit, we find upon principle and authority that 
the plaintiff, upon all the facts, is entitled to recover possession 
of the land described in the declaration, and accordingly order 
judgment to be entered in his favor, as in the nature of a judg- 
ment, non obstante veredicto. 

A. S. Hartwell, for plaintiff. 

P. Neumann and F. M. Hatch, for defendants. 


ConcurRING OPINION oF Mr. Justice McCutty. 


The Court, sitting in this ejectment case without a jury, 
delivers the rule of law and a special verdict in its decision. It 
has held that lands not awarded by the Land Commission (pre- 
sumably excepting the lands reserved by the King, and which 
have since become the Crown Lands) became the property of the 
Hawaiian Government, all right to make a claim for them 
having been barred by the provisions of Section 8 of the Statute 
creating the Land Commission. 

But it has held that the claim of one who was a minor at the 
date when the right of application closed, was by exception not 
barred, and that it having been proved that Lot Kamehameha 
was a minor at that date, it finds a verdict for the defendants. 

The case before us cannot be considered apart from its public 
and historical relations. At the time of the Mahele, and at 
the institution of the Board of Land Commissioners, and the 
legislative ratification of the principles declared by it, Lot 
Kamehameha, his brother Alexander Liholiho, and his sister 
Victoria Kamamalu, were minors. We may add the names of 
Moses Kaikioewa, another brother, who died in 1848, and of W. 
C. Lunalilo, also minors. These were by far the most important 
young chiefs of the country. They were the heirs to existing 
chiefe’ rights in very large and numerous estates or lands. The 
rights were not in the fathers’ lands, for they were living. The 
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estates which the fathers received by the Mahele and the awards 
of the Land Commission were greatly inferior to those of their 
children, for their children were much higher in rank through 
their mothers. Victoria Kamamalu was the female heir of the 
great Kaahumanu, receiving from her, by preference over her 
brothers, the largest estate in the Kingdom, and the rank and 
dignity of Kuhina Nui, almost equivalent to a dual kingship. 
Lot Kamehameha was the heir in like manner of the Hoapilis, 
their estates and the hereditary governership of the Island of 
Maui. They would not reach wajority during the time limited 
for filing claims. 

The father of the four first mentioned chiefs, M. Kekuanaoa, 
Charles Kanaina, the father of Lunalilo, and John Ii, the 
guardian of the person of Victoria, all then in the prime of life 
and men of great influence in public affairs, were members of 
the Privy Council. It was in that body, which at that time had 
a function of the first importance in the Government, that the 
problem of placing the land of the Kingdom upon a basis of 
separate and fee simple ownership was most exhaustively dis- 
cussed, and therein the plan of the Mahele and the Board of 
Land Commissioners was accepted as the solution. Two were 
coupled together. The phraseclogy of the release on the part of 
Kamehameha III., of his interest in the lands maheled or divided 
off to the chief, is in this form, taking the Mahele of Lot Kameha- 
meha for the instance: 

“Ke ac aku nei au i keia mahele. Ua maikai. No Lota 
Kapuiwa Kamehameha na aina i kakauia maluna. Ua ae 
ia’ku e hiki ke lawe aku imua o ka Poe Hoona Kuleana. 

“ (Signed) KAMEUAMEHA.” 

Which, translated, is: 

“T hereby assent to this division. Itis good. To Lot Kapu- 
iwa Kamehameha are the iands above written. It is hereby 
allowed to take them before the Board of Commissioners,” etc. 

The same men were also members of the Legislative Council 
which enacted the statute containing the section under dis- 
cussion. 
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M. Kekuanaoa signs the Mahele book for the lands relin- 
quished by Lot Kamehamcha, as father and guardian of the 
property of L. K. Kamehameha. He signe in like manner for 
his other children—in the case of the Mahele of Victoria, John Ii 
also signing as the guardian of her person. Charles Kanaina signs 
as the father and guardian of the property of W. C. Lunalilo. 

The act amounted to a quit elaim deed of their wards’ interest 
in the lands released. 

The guardian had authority to dispose of the ward’s real 
estate, without order of a court in probate. Kamehameha vs. 
Hookano, 2 Hawn., 118. 

In my view this was a binding act for all that comes within 
its scope. The Mahele, or Division, was designed to be for each 
claimant an entire and conclusive act. The omission of a land 
from the list which was to be divided would amount to a positive 
waiver of claim, and the guardian had the legal right to make 
it. This appears by the decision cited above, and it is 
plainly inferable from the nature and necessity of the case. 

A division was to be made upon which should be established 
titles of all the real estate of the Kingdom. I think it is not 
a tenable proposition that those who were represented by guar- 
dians had a right to take a division for a part of their claims, 
and by omission to present others have a right to hold them 
thereafter. To have carried out the view that it was optional 
for a guardian to present a part or any of his ward’s claims to 
the Board without the result of barring those not presented, 
would have defeated the purposes of the statute. 

The minors above named, before the severance of the Govern- 
ment’s half, held this kind of unsettled claim in a very consider- 
able portion of the territory of the Kingdom—perhaps as much 
as one-fifth in value—and in the view that their titles would 
have held good, so much would have remained undivided and 
“ unquicted ” forever. 

But apart from the interpretation given by the historic view 
of this case, it does not appear to be the law that statutes of 
limitations should not be construed strictly and literally. 
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There is an exception expressed in the statute in favor of 
claimants absent from the Kingdom, and having no representa- 
tives therein. These excepted cases must have been exceed- 
ingly few. The rule of construction, expressio unius est exclusio 
alterius, then, ought to exclude all other exceptions. 

“The Court disclaims all right or inclination to put on 
statutes of limitation, which are found to be among the most 
beneficial to be found in our books, any other construction than 
their words import.” Per Livingstone, J.,in Fisher vs. Harnden, 
Paine Cir. Ct., 61. 

“A statute of limitations, instead of being viewed in an 
unfavorable light as an unjust and discreditable defense, should 
have received such support from courts of justice as would 
have made it what it was intended emphatically to be, a statute 
of repose.” Per Mr. Justice Story in Bell vs. Morrison, 1 Peters, 
U. S., 360. 

“The courts do not now, (1830) unless compelled by the 
force of former decisions, give a strained construction to evade 
the effect of statutes of limitation.” Per Mr. Justice McLean 
in McCluney vs. Silliman, 3 Peters, U. S., 270. 

The above are cited from Angell on Limitations, and the 
author draws the general conclusion from all the authorities 
that statutes of limitation are to be strictly construed by the 
court, and ihat although there have been some instances in 
which this rule has been departed from, owing to conceptions 
of inherent equity, they have altogether failed in establishing a 
contrary precedent. Chapter XXXVII. 

In Beckford vs. Wade, 17th Vesey, Jr., 87, where the question 
was of excepting by construction absentees from the Island of 
Jamaica from the operation of a statute converting a possession 
for seven years, under a deed, will or other conveyance, into a 
positive title, Sir Wi». Grant, Master of the Rolls, says: I have 
not been able to find any authority whatever for this doctrine ; 
and he says: “The true rule on this subject is laid down by 
Sir Eardly Wilmot, in his opinion in the House of Lords in the 
case of Lord Buckinghamshire vs. Drury, who says Many cases 
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have been put where the law implies an exception, and takes 
infants out of general words by what is called a virtual excep- 
tion. I have looked through all the cases, and the only rule to 
be drawn from them is, that where the words of a law in their 
common and ordinary signification are sufficient to exclude 
infants, the virtual exception must be drawn frorn the intention 
of the Legislature manifested by other parts of the law, from the 
general purpose and design of the law, and from the subject 
matter of it.” In all of which respects, in my opinion, an inter- 
pretation is given contrary to making the exception. And the 
same authority says: ‘Infants, like other persons, would be 
barred by an act for limiting suits at law, if there were no 
saving clause in their favor.” 


DissENTING OPINIon oF Mr. Justice DoLE. 


The main question raised by plaintiff’s exceptions to the find- 
ings and judgment of the Court below, is whether or not Lot 
Kamehameha, being a minor during the time limited by the 
Board of Commissioners to Quiet Land Titles for the present- 
ing of claims, was deprived of whatever interest he had in the 
premises in question through the non-presentation of his claim 
by him or by any one for him. Wood on Limitations of Actions, 
Section 1, says, “Statutes of limitation are such legislative 
enactments as prescribe the periods within which actions may 
be brought upon certain claims or within which certain rights 
may be enforced.” The statute creating the Board of Com- 
missioners provides for such a limitation, (Sections 5 and 8) 
but the principles adopted by the Board of Commissioners, 
and confirmed by the Legislature, extended the force of the 
statute to the extent of declaring that the titles of all lands 
which shall not be presented to the Board for adjudication on 
or before the 14th day of February, 1848, shall vest in the 
Government (2 Statute Laws, 93). This feature of the law adds 
to its severity and takes it somewhat out of the description of a 
statute of limitation of actions given by Wood, and is specially 
important in considering the rights of a minor under this law, 
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because its action, upon failure to present a claim within the 
time limited, is in the nature of a decree of a court adjudicating 
the title of real property. The only similar statutes that I 
know of are the Act of Congress of March 3d, 1851, for estab- 
lishing a commission for the settlement of private land claims 
in the State of California, and other United States laws for the 
settlement of private land claims in territory acquired by the 
United States from other Governments, and the possessory law 
of the Island of Jamaica, hereinafter referred to. The Act of 
Congress of 1851, however, differs from the Hawaiian Statute 
establishing the Land Commission, in that the former contem- 
plates only the adjudication of the question of title between the 
government and the individual, while the latter makes the 
decision of the Land Commission in favor of a claimant the 
creation of an absolute title, commutation being settled, against 
all the world. (Act to provide for the dissolution of the Board 
of Con:missioners to quiet land titles, Section 3, approved July 
20th, 1854.) It is evident from this, and the provisions of the 
“Principles” of the Land Commission (2 Statute Laws, 92) 
for the decision of contested claims, that the proceedings neces- 
sary to the filing and hearing of a claim before the Land 
Commission were in the nature of a suit at law, requiring adult 
intelligence and competency. This necessity is emphasized by 
the following words of the “ Principles” of the Land Commis- 
sion. “Parties who thus neglect to present their claims do so 
in defiance of the law, and cannot complain of the effect of 
their own disobedience,” (2 Statute Laws, 93-94): words which 
may apply to adults but never to infants. The principle of a 
rule of limitation of this kind, as set forth in the Hawaiian 
Statutes and elaborated in the Principles of the Land Com- 
mission, clearly is something like the following: that those who 
do not file their claims within the time limited either waive 
their rights and voluntarily give up their interests, or willfully 
or carclessly neglect and sacrifice them; the failure to act, in 
either supposition, could only, by the weight of authority, pre- 
judice adults; infants not having the legal discretion to waive 
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their property interests or to sacrifice them through negligence, 
the control of their persons and property having been placed in 
their fathers’ hands by the same act which created the Land 
Commission. 

I have carefully examined all the authorities referred to by 
the plaintiff's counsel, and the opinions of the majority of the 
Court upon this point. and many other cases beside, without 
finding sufficient reasons for changing my views set forth in 
the decision appealed from. 

The cases upon the status of infancy as affected by statutes 
of limitation, referred to with approval by the plaintiff’s counsel, 
are: Whittingham’s Case, Ewell’s Leading Cases on Infancy, 
etc., 89; Mills vs. Dennis, 5 Johns. Ch., 368. and Ewell’s Leading 
Cases, 284; Hall vs. Bumstead, 20 Pick., 8; Beckford vs. Wade, 
17 Vesey, Jr., 87; Bryan vs. Kennett, 113 U. S., 179. 

The cases referred to by the majority of the Court, in support 
of their conclusions upon this point, are: 

Hall vs. Bumstead and Beckford vs. Wade, quoted by plaintiff's 
counsel, and Demarest vs. Wynkoop, 3 Johns. Ch., 129; Bell vs. 
Morrison, 1 Peters, 360; Fisher vs. Harnden, Paine Cir. Ct., 61; 
Mc Cluny vs. Silliman, 3 Peters, 270; Laanui vs. Puohu, 2 Hawn., 
162; Kamehameha vs. Kahookano, 2 Hawn., 118. 

I find, upon examination, the following particulars and 
features of these cases which weaken their authority, in my 
mind, to affect the question at issue. 

The citation in Mills vs. Dennis admits that a decree in rem 
may be reversed for error on account of infancy of the party in 
interest. The same case also contains the following words: 
“ No laches can be imputed to an infant, and no valid decree 
can be awarded against him merely by default.” 

A note to the same case, page 235, says no decree can be 
taken against a minor on his own admissions or those of his 
guardian ad litem, (except perhaps, on admissions evidently for 
the benefit of the infant.) 

In Hall vs. Bumstead, the allusions to minors’ liabilities are 
in the nature of obiter dicta. 
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In Beckford vs. Wade, the question was whether the respon- 
dent was affected by the statute of limitations, she having been 
beyond the seas during the time the statute was claimed to 
have run. This statute was the possessory law of the Island of 
Jamaica (4th Geo. II.) The Court said: “It (the statute) 
does not bar legal remedies, if the parties do not proceed within 
a certain time; but it converts a possession for seven years 
under a deed or will, into a positive, absolute title against all 
the world ;” and on page 90, “It is evident that absence from 
Jamaica contained no real disability to sue there; and so many 
proprietors are at all times absent from the Island that the 
purpose of the Act would have been in a great degree frustrated 
if the claims of such absent proprietors could at any time be 
made without any limitations or restriction ;” and on page 91, 
“General words in a statute must receive a general construction 
unless you can find in the statute itself some ground for limit- 
ing and restraining their meaning by reasonable construction, 
and not by abitrary addition or retrenchment. I can easily 
refer to many cases in which such a construction ought to take 
place. One instance is furnished by the first Statute of Wills, 
the 32 Henry VIII., which declares that all and every person or 
persons may devise their lands by will; although no explana- 
tory statute had ever passed, I should have thought there would 
have been no difficulty whatever in holding that this statute 
could not have enabled infants and persons of non-sane memory 
to devise by will; the obvious intention of the statute being to 
make a will a competent mode of conveying land, it could not 
be meant to make those capable of conveying by will who were 
not capable of conveying in any other way.” 

This is analogous to the question raised in the case before the 
Court, in which it is a fair argument to say that the Legislature, 
in passing an act which would deprive persons of valuable 
interests unless there should be an exercise of vigilance and 
diligence in the institution of proceedings requiring mature 
intelligence and experience, could not have intended that it 
should affect minors whos> status in regard to restraint is set 
forth in the same act. 
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Perhaps the nearest approach to the position claimed in 
behalf of the plaintiff in regard to the liability of infants, is to 
be found in the case of Bryan vs. Kennett, in which it is laid 
down that the statute of Missouri of March 7th, 1835, which 
provides that non-residents of the State may be proceeded 
against in equity by publication, includes also non-resident 
minors, they not being excepted by the provisions of the statute ; 
but it appears from the record of the case, that under the usual 
practice of the courts of chancery, the court had appointed a 
guardian ad litem to defend the suit for the non-resident minors ; 
so that their position was in fact better than if they had been 
adults. This case does not therefore appear to be an authority 
for the contention of plaintiffs counsel. 

The case of Demarest vs. Wynkoop is hardly in point upon this 
question. It came up under the New York Statute of Limita- 
tion of actions for possession of real estate, in which it is 
enacted that twenty years adverse possession will bar action 
unless the disability of infancy exists, in which case the infant 
is allowed ten years after termination of infancy. The plaintiff 
had failed to bring her action until the twenty years had ex- 
pired, and also the ten years after the end of her minority; the 
question was whether or not she was entitled to twenty years 
after the expiration of her minority; the Court very properly 
decided that she was not, the statute having expressly provided 
for minors by a special allowance of ten years after removal of 
disability. The case, therefore, cannot be said to be in point to 
the issue before this Court. 

Chancellor Kent, in his opinion in Demarest vs. Wynkoop, 
referred to the ancient case of Stowell vs. Zouch, which case 
contains the following: “Laches of suit or entry cannot be 
imputed to an infant whom God has not endowed with 
understanding or reason, for if he should take an action, his 
right and his action might be such as a writ of right and the 
like, which he could not prosecute nor compel the other party 
to answer during his non-age.” (Stowell vs. Zouch, Plow- 
den, 364.) 
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The case of Bell vs. Morrison has only the vaguest and most 
gencral application to the question at issue in this case. The 
law under consideration in that case was the statute limiting 
the time for bringing actions in assumpsit, and the question was 
whether or not the defendant had taken the case out of the 
statute and revived the cause of action by an acknowledgment 
or admission of his debt. 

The Statute of Limitations referred to in the case of Fisher 
vs. Harnden, provides fully for the rights of minors, giving them 
five years after coming of age to bring their action; the case, 
however, did not turn on the rights of minors, but on the ques- 
tion whether the ancestor’s title had been legally forfeited by a 
former judgment against him; and it was finally rendered use- 
less as an authority by a judgment in error in the Supreme 
Court of the United States, in which the judgment of the Circuit 
Court was reversed and the case remanded for a new trial. 
Harnden vs. Fisher, 1 Wheaton, 300.) 

The case of McCluny vs. Silliman was an action on the case 
against an officer for malfeasance; the defendant pleaded the 
Statute of Limitations of such actions, which plea was sus- 
tained. No issue or question of infancy was raised in the pro- 
ceedings. The case, however, lays down a principle which 
certainly favors the defendant’s contention in the case before 
the Court, to wit: “It is a well-settled principle that a statute 
of limitations is the law of forum, and operates upon all who 
submit themselves to its jurisdiction.” An infant cannot be 
said to have submitted himself to its jurisdiction except through 
the action of a guardian acting for his benefit. 

In Laanui vs. Puohu, the Court uses strong language in rela- 
tion to the powers of guardians previous to the enactment of the 
Statute of Guardians and Wards of 1851. It says “they pos- 
sessed and exercised (by the common law of the Kingdom) the 
absolute right to dispose of the real and personal estate of their 
wards as might suit their own will.” This, however, cannot be 
interpreted to mean that they might exercise such powcrs to the 
injury of their wards; the disposition of the property by the 
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guardian, disputed in that case, was a reasonable transfer of a 
certain part of the estate as settlement of rights of dower; it 
was undoubtediy a benefit to the wards’ estate to have such 
rights settled in the way it was done. If it was an important 
matter to this discussion to question the correctness of the last 
quotation, it might be done by reference to Section 54 of the 
above-mentioned Act of 1851 (Civil Code, Section 1395), which 
legalizes all previous sales and transfers by guardians of their 
ward’s property ; surely if such transfers were already legal “by 
the common law of the Kingdom,” the Legislature could hardly 
have considered it necessary to legalize them by statute; more- 
over, the case of Laanut vs. Puohu applies to statutory guardians, 
that being the capacity of the guardian whose acts were ques- 
tioned in the case; and there is nothing to show that the Court 
intended to include natural guardians or parents in its state- 
ments of the powers of guardians. 

The case of Kamehameha vs. Kahookano at first sight has the 
appearance of being an authority for the right of a natural 
guardian to injuriously dispose of his minor child’s estate pre- 
vious to the Act of 1851; but, upon examination, I find that it 
was the legalizing Act above referred to which led the Court to 
its conclusions. It says: “ Any grant of right of way over the 
plaintiff’s land, or any conveyance whatever of any part of his 
estate, made by Governor Kekuanaoa during the plaintiff’s 
minority, and before the enactment of Section 54 of the ‘ Act 
Regulating Guardians and Wards’ (Civil Code, Section 1395), 
passed on the fourth day of August, 1851, must be considered 
absolutely conclusive and binding upon the rights of the 
plaintiff.” If I am right in this view, the case has no sig- 
nificance whatever to the present issue, as the legalizing Act of 
1851 cannot by any stress of argument be said to effectuate all 
previous non-performance, neglect or mismanagement of guar- 
dians as the non-performance, neglect or mismanagement of 
their infant wards. 

Whittingham’s Case does not appear to have any direct appli- 
cation to the question at issue. 

29 
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I have found, on the other hand, cases which support the doc- 
trines that a minor may not be prejudiced in his rights of pro- 
perty in any proceedings in which he is not represented, and 
that a guardian may not injuriously affect his minor ward’s 
interests by admissions or negligence. 

It is not possible “to preclude the minor heirs from asserting 
their rights to property received from their father, by reason of 
any negligence of their guardian. * * * There ig no cir- 
cumstance here upon which an estoppel against the plaintiffs 
can be raised. To create an estoppel against them there must 
have been some act or declaration indicating an authorization of 
the uce of their names, by which the company was misled, or a 
subsequent approval of their use by acceptance of the moneys 
received with the knowledge of the transfer. No act or declara- 
tion is mentioned, either of the guardian or her children, which 
tends in the slightest degree to show that any assent was given 
to the use of their names.” (Telegraph Company vs. Davenport, 
97 U. 8., 378.) e 

“ Where infants are deprived of apparent rights by a decree 
of Court, they have the power, in a new action, to attack it, and 
this too whether or not they were made parties to the first suit.” 
(Joyce vs. Joyce, 5 Cal., 161, syllabus, and Bank of United States 
vs. Ritchie, 8 Pet., 128.) 

In Joyce vs. Joyce, the guardian ad litem fraudulently confessed 
a bill in equity against the rights of the minor defendants. 

In the case of Valier et al., plaintiffs in error, vs. Hart et al., 
defendants in error (11 Mass., 299), the error assigned was the 
minority of one of the original defendants. The defendants in 
error moved to quash the writ on the ground that an appeal lay 
from the Justice’s judgment to the Court of Common Pleas, and 
that where an appeal lies, error does not lie, and cited Savage 
in error vs. Gulliver (4 Mass., 171). The Court said: “ The very 
minority of the party, which is assigned for error in this case, 
and which is not denied, disabled him from appealing. The 
decision in the case cited in support of the motion is very 
guarded, limiting it to cases where the party may appeal, and 
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the Court explicitly state their opinion that the statute, in 
giving an appeal, has not taken away the remedy by error in 
cases where the aggrieved party, without any laches on his part, 
cannot avail himself of an appeal, which it is very clear an 
infant cannot.” 

If an infant cannot avail himself of an appeal, much less can 
he institute original proceedings, nor can he force his guardian 
to do so. 

“Infants cannot be in default in the sense that their rights 
may be adjudged away without affirmatively showing that it is 
equitable and just. The record must contain enough in such 
cases to sustain the decree, whether guardian ad litem answers 
or not.” (Materson vs. Wiswould, 18 Ill., 49.) 

In the case of Cost vs. Rose, 17 Ill., 275, a default was taken 
as to all of the defendants, some of whom were infants, and the 
Court upon writ of error say, “they being infants, no default 
should have been taken against them.” 

“ A judgment rendered against an infant for whom no guardian 
ad litem has been appointed, is liable to be reversed by writ of 
error.” Crockett vs. Drew, 5 Gray, 399, and Wells vs. Wells, 6 
Ind., 447.) 

“In this (the instruction that the plaintiff’s claim was barred 
by the statute) we think the Court erred, because the claim of 
the plaintiff is not embraced by that statute. It does not and 
never was intended that it should apply to claims for the 
recovery of which the party entitled thereto could not maintain 
an action. The statute does not extinguish the debt or claim; 
it only forms a bar to the remedy of the party to recover it by 
action ; but it is perfectly clear that if the right to maintain an 
action for it were never vested in him, the statute can be no bar 
to it, because it would be contrary to reason to hold that the 
statute operated upon and took that away which never existed.” 
(Leasure vs. Mahoning Township, 8 Watts, 55, and Angel on 
Lim., 59.) 

In relation to the contention that no disability not mentioned 
in the Statute of Limitations may be considered, I find a con- 
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trary doctrine held by Hopkins vs. Bell, 3 Cranch, 454; Hanger 
vs. Abbott, 6 Wall., 582; and Braun vs. Sauerwein, 10 Wall.. 222, 
besides several similar cases in the State Courts. The Court 
say in Brawn vs. Sauerwein; “the creditor has been disabled to 
sue by a superior power, without any default of his own, * * * 
none of the reasons which induced the enactment of the statutes 
apply to his case; that unless the statutes cease to run during 
the continuance of the supervening disability, he is deprived of 
a portion of the time within which the law contemplated he 
might sue. It seems, therefore, to be established that the 
running of a statute of limitations may be suspended by causes 
not mentioned in the statute itself.” These words without 
modification might have referred to the status of an infant so far 
as intrinsic evidence goes; as a matter of fact, they referred to 
the case of a creditor who was prevented from suing by the 
American Civil War. 

The case of Vance vs. Vance, 108 U. S., 521, and Pryor vs. 
Ryburn, 16 Ark., 671, have some appearance of being in opposi- 
tion to my views on this point; but in the former it is shown 
that the minor is reasonably protected by the statute which makes 
it the duty of an officer of the Court to act for him. The case of 
Pryor vs. Ryburn I have not been able to find except in digests. 

In view of all the foregoing cases, I find my original opinion 
upon this point rather strengthened than otherwise. Not a 
single case has been referred to in which an infant’s rights have 
been diposed of as it is proposed to do in this case; it is reason- 
able to suggest that there are no such cases on record. I find 
no authority to support the view that Hawaiian guardians or 
parents, before the Act of 1851, might injuriously affect the 
ward’s estates, except as injurious transfers might have been 
legalized by that Act; and I think that under its legalizing 
provisions I may safely dissent from the argument that “if the 
law was that all acts of a guardian or a father respecting the 
disposition of an infant’e property bound the infant, his failure 
to present a claim for land is an act, the consequences of which 
would be equally binding upon the infant.” 
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But it ig suggested that even if Lot Kamehameha was not 
bound by the limitations of the statute during his minority, “it 
was his duty to assert his claim to this land within a reasonable 
time after his coming to full age.” It must be borne in mind that 
the time in which the Land Commission had authority to receive 
claims had expired before Lot Kamehameha became of age. 
What use, then, would it have been for him to present his claim 
when the Land Commission had ceased to exist as a committee 
for receiving claims? No court would have issued a mandamus 
to compel the Land Commission to do what was not their duty, 
and what they had no power to do, unless they should be thereto 
duly authorized by the Legislature; and it is too much to 
demand that, under the circumstances, it was necessary that 
Lot Kamehameha should set in motion the uncertain and un- 
wieldly machinery of legislation in order to protect his interest. 
He asserted his interest in the land so far as was in his power 
by continuing to occupy the premises. 

I do not think that it is claimed that his interest in the pre- 
mises has ripened into a perfect title, but there has been no 
valid forfeiture of his interest whereby the Government has 
acquired a right of possession. He and his representatives are 
entitled to their “day in court,” that is, their opportunity to 
present and prove their claim before the Land Commission, or a 
similarly constituted authority ; they have never had such op- 
portunity. 

Justice and equity and the prevailing sentiment of 
legal decisions, under common law principles through a 
long period, alike forbid the destruction or injury of the 
rights or estate of infants, except through legal proceedings 
in which, beyond any doubt, they are fully and faithfully 
represented. 

Not finding in this case as presented any evidence to show 
that the natural guardian of Lot Kamehameha took any action 
whatever in the way of proving his son’s claim to the premises 
in question, it is fair to presume that he was guilty of laches, 
which conduct cannot prejudice his minor child. 


454 OCTOBER TERM, 1888. 


From the foregoing authorities and reasoning, I am compelled 
to dissent from the opinions of the majority of the Court, and to 
hold as before, that the plaintiff has not shown a right of pos- 
session to the disputed premises. 


N.B.—An Ti is a subdivision of land. Mahele means division; in 
this connection it means the great division of lands made in 1848 
between the Kings, chiefs and people. 


In the Matter of the Application of AH HIN on behalf of 
MAN NUN and AH YIN, for a Writ of Habeas Corpus. 


On APPEAL FROM CHIEF JUSTICE JUDD. 
Ocroper TERM, 1888. 
Jupp, C.J., McCutty, Preston, Bickerton and Dorr, JJ. 


Two Chinamen arrived at the port of Honolulu in the S. S. Australia, 
having return passports not issued to them by the Foreign Office 
but purchased by them in Hongkong: 


The Master of the Australia made return to the Writ that he held the 
men in custody by virtue of an order from the Collector-General, 
and that he did not know the cause of such restraint and did not 
hold them by virtue of any process or warrant: 

The Statute of 20th December, 1887, ‘‘To Regulate Chinese Immigra- 
tion,” prescribes that ‘‘From and after the Ist day of March, A.D. 
1888, no vesse] coming from ports beyond the Hawaiian Islands 
shall be allowed to land Chinese at any port in this Kingdom, 
unless said Chinese are provided with permits to enter the King- 
dom,” etc., etc: 

After notification, the Attorney-General fileda supplementary return, 
wherein he averred that the appellants are legally detained, 
being Chinese within the meaning of the Statute above quoted: 

Held, the appellants were legally detained in custody, their land- 
ing on these shores being prohibited: 


The Statute prohibiting their landing and imposing a penalty upon 
Masters of vessels for landing them, is sufficient authority or due 
process of law justifying their detention: 
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The vessel bringing them to this port having departed pending this 
appeal, the appellants were ordered to the custody of the Marshal 
to be returned by him to the Master of the vessel on his arrival, 
for deportation out of the Kingdom. 


OPINION OF THE CourRT BY Preston, J. (Dove, J. Dissentina.) 


This is an appeal from a decision of the Chief Justice, order- 
ing that Man Nun and Ah Yin, two Chinese on behalf of whom 
an application for a writ of habeas corpus had been made, be 
remanded to the custody of the Marshal until the steamship 
Australia should be again in port. 

From this decision an appeal was taken. 

The circumstances under which the matter came before the 
Chief Justice are as follows: 

On the 20th December, 1887, a law was passed to come into 
effect on the first day of March, 1888, “to regulate Chinese 
immigration.” 

Sections 2 and 3 of the law read ag follows: 

“Section 2. From and after the 1st day of March, A.D. 1888, 
no vessel coming from parts beyond the Hawaiian Islande shall 
be allowed to land Chinese at any port in this Kingdom, unless 
said Chinese are provided with permits to enter the Kingdom, 
granted, signed and sealed by the Minister of Foreign Affairs of 
the Hawaiian Kingdom, under and subject to regulations to be 
prepared and published by him, by and with the consent of the 
Cabinet in Council, except as hereinafter provided, and except- 
ing all Chinese to whom or for whom permission to enter the 
Kingdom has heretofore been granted, as shall be shown by the 
records of the office of the Minister of Foreign Affairs.” 

“Section 3. If any master of a vessel shall land or attempt 
to land any Chinese without such permit as aforesaid, he shall 
be liable on conviction to a penalty of two hundred dollars for 
each Chinese unlawfully landed or attempted to be landed, and 
such passenger landed or attempting to land shall be liable on 
conviction to a penalty of fifty dollars; and the master of such 
vessel shall be compelled to re-embark such Chinese as may 
have unlawfully landed, and upon his neglect or refusal so to 
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do, after notification by the Minister of Foreign Affairs, he shall 
be liable on conviction to a penalty of two hundred dollars or 
to imprisonment for a term not exceeding thirty days.” 

On the 24th day of July last, the steamship Australia arrived 
in the port of Honolulu, the appellants being passengers: The 
appellant, Man Nun, having a passport or permit in the follow- 
ing terms: 

“No. 782 B. 

Passport, Issued under the regulations of March 25th, 1884, 
controlling the immigration of Chinese into the Hawaiian 
Kingdom. 


Foreien OrricE, HONOLULU, 
May 25, 1885. 


Permission is hereby granted to Goon Sung, lately residing at 
Hakalau, Hilo, on the Island of Hawaii, to enter the ports of 
this Kingdom on his return from China. 

J. S. Wess, Secretary. 

This passport must be delivered up to the Customs authorities 
by the holder on arrival at any port of this Kingdom.” 

On the back is the following endorsement with the seal of 
the Hawaiian Consulate affixed : 

“ Vise, Hong Kong, 10th June, 1888, for J. Bell Irving, Hawa- 
lian Consul-General.” 

The appellant, Ah Yin, had a similar passport, granted to 
“ Achong.” 

The Customs authorities prevented the appellants from land- 
ing, and so notified the Master of the Australia. 

On the 30th of July, Ah Hin petitioned the Chief Justice, on 
behalf of the appellants, for a writ of habeas corpus, alleging, 
inter alia: 

“That the said Man Nun and Ah Yin are unlawfully and 
unjustly restrained of their liberty by H. C. Houdlette, master 
of the Hawaiian steam vessel Australia, on board of said steam 
vessel, 

“That petitioner is informed and believes, and upon such 
information and belief avers, that the pretended cause of such 
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restraint is, that the said Man Nun and Ah Yin had presented 
passports or permits for entering this Kingdom, which had 
been used before their presentation of the same. 

“ That petitioner is informed and believes that said Man Nun 
and Ah Yin are not restrained by virtue of any warrant or other 
process.” 

The Chief Justice issued the writ and appointed the next day 
(31st July) at 9:30 a. m. for the hearing. 

The appellants were produced in Court, and a return prepared 
by their counsel was filed by Captain Houdlette, * that he has 
the within named Man Nun and Ah Yin in his custody by 
virtue of an order of the Collector-General of the port of Hono- 
lulu, who has ordered respondent to hold them; that respondent 
does not know the cause of such restraint and does not hold 
thein under any process or warrant.” 

The Chief Justice ordered the Attorney-Gencral to be notified, 
who appeared and filed a supplementary return, wherein he 
averred that tie appellants were legally detained by Captain 
Houdlette, “ for the reasons that the said Man Nun and Ah Yin 
are Chinese withia the meaning of Chapter XXVIII. of the 
laws of 1887 (hereinbefore referred to). That said Man Nun 
and Ah Yin arrived at the port of Honolulu from a foreign port, 
to wit, the port of San Francisco, in the State of California, on 
board the steamer Australia. That said Man Nun and Ah Yin 
were not upon their said arrival, and are not now, provided 
with any legal permit or other sufficient authority to enter this 
Kingdom, as provided by said Chapter XXVIII, and that 
said detention, as complained of by petitioner, was and is owing 
to the refusal of the Customs officer of the Hawaiian Govern- 
ment to permit said respondent to land said Man Nun and Ah 
Yin upon Hawaiian soil.” 

As the Australia was to sail at noon, the Court, with the con- 
currence of counsel, adjourned the hearing until the 3d August, 
and admitted the appellants to bail in the sum of $500 each. 

At the hearing it appeared from the evidence of Man Nun, 
that neither he or Ah Yin had previously been in this Kingdom, 
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and that they purchased the said passports from some China 
man in the office of the Hawaiian Consul at Hongkong for the 
sum of $28 each. 

The Chief Justice allowed the sufficiency of the supplemen- 
tary return made by the Attorney-General, and remanded the 
appellants to the custody of the Marshal until the return of the 
Australia. 

An appeal was taken, and with the consent of the Attorney- 
General the appellants were admitted to bail. 


By THE Court. 


By the law in question it appears to us the Legislature has 
clearly expressed its intention to prohibit the landing of 
Chinese in the Kingdom, except in the cases specially provided 
for. 

It is contended that the appellants were detained in custody 
without warrant or due process of law. 

The statute provides that “The Collector-General or any 
Collector of Customs shall have the authority to detain any 
person detected in or reasonably suspected of a violation of any 
of the provisions of this Act, and to hold him until a warrant of 
arrest can be obtained;” and it is urged that the Collector- 
General had no authority to order the detention of the appel- 
lants, except for a time necessary to procure a warrant for their 
arrest. 

But neither the Collector-General or the Government is bound 
to procecd against persons arriving in vessels in the manner of 
these appellants. They may take such steps as may be neces- 
sary to prevent such persons landing. Otherwise the whole 
scope and intent of the law might be defeated, by the authorities 
taking such persons from the vessel and charging them with 
attempting to land. for which a penalty of fifty dollars could be 
inflicted. The enforcement of such a fine would not deter the 
landing of such prohibited persons. 

It may be conceded that the return made by Captain Houd- 
lette is, in itself, not sufficient to justify the detention of the 
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appellants. But we must look at the circumstances under 
which such return was made. 

The application for the writ was made on the eve of the 
departure of the vessel. 

We can well understand that the Captain would be desirous 
of relieving himself from the necessity of taking the appellants 
back, and would be glad of the chance of having the appellants 
released under the writ. The return was prepared by the 
appellants’ counsel, and expressly states that the appellants 
were held without any process or warrant. 

To allow the discharge of the appellants under such circum- 
stances would render the process of this Court a means for 
enabling masters of vessels to evade the provisions of the law 
with impunity. 

The supplementary return made by the Attorney-General 
puts the whole matter in issue, and we have to decide whether 
the facts stated in such return are a sufficient justification for 
the detention of the appellants, and whether at the time of the 
issuing of the writ they were detained under due process of law. 

What is meant by authority, or due process of law? For 
answer we may refer to Hurd on Habeas Corps, p. 401, and 
Church on Habeas Corpus, Section 160, and the authorities 
there cited. 

From these authorities, commencing with Lord Coke, it 
appears that due process of law comprehends any authority, 
lawful warrant or proceeding, under which a person may be 
arrested, and a proceeding and warrant, either in deed or in 
law, without warrant. 

The Legislature, in exercise of its undoubted right, has 
thought fit to prohibit the landing of Chinese in this Kingdom, 
except in certain cases, which do not apply to these appellants. 
And it is the duty of this Court to give effect to this legislation 
without considering its policy or wisdom. 

We cannot conceive of any higher warrant or authority in 
Jaw, than the express enactment of the Legislature within its 
constitutional limits, forbidding the landing of Chinese without 
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permits, and we are bound to hold that the Government had, 
by its officers, full authority to prevent the landing of prohibited 
persons upon the shores of this Kingdom, and in furtherance of 
such authority to notify and direct the masters of vessels, 
arriving with such persons on board, to detain and prevent them 
from landing. The law having imposed penalties upon the 
masters of vessels for landing such persuns, it becomes their 
duty to detain them on board, and such detention is, in our 
opinion, by due warrant and process of law. 

We therefore dismiss the appeal and order the appcllants to 
be remanded to the custody of the Marshal, as directed by the 
Chief Justice. 

Paul Newmann, for appellants. 

C. W. Ashford (Attorney-General), for the Crown. 


Dissenting Oprnion BY Mr, Justice Dore. 

It appears from the records in this case, that on the return 
day of the writ, July 31st, H. C. Houdlette, the respondent, the 
appellants, their counsel, and the Attorney-General, were present 
in Court. The respondent filed his return to the writ, and the 
Attorney-General filed a document entitled, “ Supplementary 
Return by the Attorney-General,” and prefaced by the following 
paragraph: “And now comes C. W. Ashford, Attorney-General 
of the Kingdom, and on behalf of the Hawaiian Government, by 
the leave of the Court, makes this return supplementary to that 
made herein by H. C. Houdlette, the respondent named in said 
writ.” From this it is clear that the Attorney-General inter- 
vened in the case in his official capacity. By Section 19 of the 
Habeas Corpus Act, he is authorized to do so only when the 
petitioners are imprisoned on a criminal accusation, which is 
not the fact in this case. Section 18, which allows third parties 
interested in the detention to be heard, evidently does not 
intend to include the Government, it being provided for by 
Section 19, already referred to. I am able to concede, however, 
that a fair argument may be made upon the wording of Section 
18, ın favor of the right of the Government to be heard. But if 
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the Attorney-General is properly in Court, he is not authorized 
thereby to file a return, he is merely there, at most, to be heard, 
and possibly to put in evidence. The statute is explicit upon 
this point. The person to whom the writ is directed shall make 
the return and it shall be signed by him, and sworn to, unless he 
is a sworn public officer, making the return in his official 
capacity, which can only mean a public officer to whom a writ 
of habeas corpus is directed; moreover, the Attorney-General’s 
return is neither signed nor sworn to; it therefore seems proper 
to leave it out of the consideration of the case altogether. 

The return by Captain Houdlette was explicit according to the 
requirements of the statute, which are that a person to whom the 
writ is directed shall state first, whether he has or has not 
the party mentioned in the writ in his custody; second, if he 
has, he shall set forth the authority, the time and the cause of 
the imprisonment, with a copy of any process or warrant under 
which the party is detained. The return states, “that he has 
the within named Man Nun and Ah Yin in his custody, by virtue 
of an order of the Collector-General of the port of Honolulu, who 
has ordered respondent to hold them; that respondent does not 
know the cause of such restraint and does not hold them under 
any process or warrant.” This return, upon being fited, became 
evidence in the case, by the provisions of the statute. Testi- 
mony was taken by the Court, which in no wise rebutted the 
return, nor was in any way responsive to it. The gist of the 
evidence was, that the prisoners had never been in the Hawaiian 
Islands before, that they had purchased permits at the Hawa- 
iian Consulate in Hongkong, which had been originally issued 
to other Chinamen, and that these permits had been vised by 
the Hawaiian Consuls at Hongkong, and San Francisco. 

The question which must decide this case is, was the im- 
prisonment by Captain Houdlette of the prisoners, on board the 
steamer Australia, legal? Ifthe proper answer to this question 
is an affirmative one, the order appealed from must be sustained ; 
if a negative one, the appellants are entitled to be discharged. 
(Hurd on Habeas Corpus, 293.) 
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I agree with the majority of the Court, that the Hawaiian 
Legislature has the right to enact laws, not inconsistent with 
our treaties, prohibiting foreigners from entering the country; 
but the mere enactment of a prohibition does not authorize any 
one, or even any officer of Government, to carry it into effect. 
Personal liberty is a matter of great and sacred importance, and 
the law will not tolerate interference with it by volunteers, how- 
ever zealous and patriotic their motives may be. It is guarded 
by constitutional and statutory enactments which are the reflec- 
tion and the fruit of centuries of struggle. It may only be 
infringed “by due process of law.” A person may be restrained 
of his liberty by legal process under a criminal accusation, for 
the purpose of the trial of such accusation, and he may be im- 
prisoned by legal process, upon conviction of a criminal offense, 
as the authorized punishment thereof, but nowhere is it allowed 
that one should be restrained of his liberty without process of 
law, or imprisoned as a punishment for an offense without due 
trial and conviction of such offense. 

The following are some of the enactments of our Government 
for the protection of the right of personal liberty : 

“Each member of society has a right to be protected in the 
enjoyment of his life, liberty and property according to law.” 
(Constitution, Article 14.) 

“No person shall * * * be deprived of life, liberty or 
property without due process of law.” (Constitution, Article 9.) 

“ No person shall be subject to punishment for any offense, 
except on due and legal conviction thereof, in a court having 
jurisdiction of the case.” (Constitution, Article 6.) 

“ No person shall be held to answer for any crime or offense 
(except in cases of impeachment, or for offenses within the juris- 
diction of a Police or District Justice, or in summary proceed- 
ings for contempt), unless upon indictment fully and plainly 
describing such crime or offense ; and he shall have the right to 
meet the witnesses who are produced against him face to face ; 
to produce witnesses and proofs in his own favor, and by himself 
or his counsel at his election to examine the witnesses produced 
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by himself, and cross-examine those produced against him, 
and to be fully heard in his own defense.” (Constitution, 
Article 7.) 

“ No arrest of any person shall be made without first obtain- 
ing a warrant or other process therefor from some magistrate, 
except in the cases in this chapter hereinafter provided.” 
(Penal Code, Chapter XLIX., Section 1.) The following are the 
exceptions to this rule: 1. Where one has committed an offense 
and shall endeavor to escape, he may be arrested under a verbal 
order of a magistrate, or without such order if no magistrate be 
present. 2. One in the act of committing a crime may he 
arrested by anyone without warrant. 3. When a crime has 
been committed, persons near the place under suspicious cir- 
cumstances may be arrested without warrant. 4. Officers of 
justice in a seaport or town may arrest persons without warrant 
upon a reasonable suspicion that they have committed or intend 
to commit an offense. 5. Officers of the police or customs may 
without warrant arrest persons charged with or suspected of 
smuggling. 6. Any collector of customs has the authority under 
Section 10 of the Act of 1887 to Regulate Chinese Immigration, 
“to detain any person detected in or reasonably suspected of a 
violation of any of the provisions of this Act, and to hold him 
until a warrant of arrest can be obtained.” 

The appellants were at the time of their detention as fully 
entitled to the protection of these enactments as any other 
persons within the Kingdom, inasmuch as by coming within 
Hawaiian jurisdiction their persons and property became subject 
to our laws. (Civil Code, Section 6.) 

“The privilege of habeas corpus belongs to all men.” (Consti- 
tution, Article 5.) 

The respondent, not an officer of the Government, deprived 
the appellants of their liberty under an order of the Collector. 
General, which order made no criminal charge against them, as 
we learn from the return, in which the respondent says he “does 
not know the cause of such restraint;” so far as the Court is 
informed, it was merely an arbitrary order to the respondent to 
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detain the men without giving any reasons therefor. The 
Collector-General is authorized by law to arrest withont warrant 
persons charged with or suspected of smuggling, for purposes of 
examination by the Court having jurisdiction thereof. (Civil 
Code, Section 656.) He is also authorized by the Act to Regulate 
Chinese Immigration, of 1887, Section 19: “ To detain any person 
detected in or reasonably suspected of a violation of any of the 
provisions of this Act, and to hold him until a warrant of arrest 
ean be obtained.” Beyond these powers of restraint, the law 
gives him no authority to interfere with the liberty of any 
person. It is not pretended that the appellants were detained 
by the Collector-General under the provisions of Section 10 of 
the Chinese Immigration Act above quoted, nor is it pretended 
that they had been tried and found guilty of unlawfully landing 
or attempting to land under the provisions of the said Act, but 
the decree appealed from finds “that they were rightfully 
restrained on board said steamship by H. C. Houdlette, the 
master thercof, because of the rightful refusal of the Customs 
oflicers of said port to permit said Man Nun and Ah Yin to land 
or be landed upon Hawaiian shores,” upon the ground of their 
being Chinese without permits. The brief of the Attorney- 
General docs not discuss the important question of the legality 
of the detention further than to say “that it is incident to the 
statutory prohibition” against the landing of Chinese, and to 
refer to the cases of Chin Ah Sooey, 3 West Coast Rep., 603, and 
Ah Kee, 4 Id., 19, under the American Act of 1882, restricting 
the immigration of Chinese laborers. Upon examining these 
cases, I find that in both of them the issue was not whether the 
detention was lawful, but whether upon finding that the deten- 
tion was lawful, the Court had the authority to order the depor- 
tation of the prisoner. 

I find, however, from these and other American cases, that 
the American Courts recognize a detention by the collector of 
the port or by a shipmaster under his direction under the various 
statutes restricting immigration, to be lawful. These statutes 
are the Act restricting the immigration of Chinese laborers, of 
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May 6, 1882; the Act to regulate immigration of August 3, 1882, 
whereby provision was made to prevent the landing of foreign 
convicts, lunatics, idiots and paupers; and the Act of February 
26, 1885, whereby provision was made to prevent the landing of 
iminigrants under a contract to labor in the United States. 
Section 9 of the said Act of May 6th is as follows: “That before 
any Chinese passengers are landed from any such vessel, the 
collector or his deputy shall proceed to examine such passen- 
gers, comparing the certificates with the list (of Chinese passen- 
gers) and with the passengers; and no passenger shall be 
allowed to land in the United States from such vessel in viola- 
tion of law;” the violation of law being the want of a proper 
certificate. Section 2 of the said Act of August 3d provides for 
the appointment and authorization of Commissioners of Immi- 
gration for the different States, whose duty it shall be “to ex- 
amine into the condition of passengers arriving at the ports 
within such State in any ship or vessel; and if on such ex- 
amination there shall be found among such passengers any 
convict, lunatic, idiot or any person unable to take care of him- 
self or herself without becoming a public charge, they shall 
report the same in writing to the collector of such port, and such 
persons shali not be permitted to land.” I have not been able 
to refer to the said Act of the 26th February, 1885, but, it is 
clear from the case of Cummins in 32 Federal Rep., 76, which 
says: “There was before the collector, when he made his 
decision, legal and competent evidence of facts on which to 
exercise a judgment as to the status of the relator. Under these 
circumstances, the matter being within the jurisdiction of the 
collector under the Act, further consideration of the case might 
be dispensed with under the authority of In Re Day, 27 Federal 
Rep., 678 ;” that the collector is by the Act specially authorized 
to examine into and decide the question of the right of a pas- 
senger to land. It will be seen, therefore, that each of these 
three American statutes, enacted for the purpose of restricting 
immigration, provides an authority—a tribunal—to examine into 


the case of passengers coming into port from a foreign country, 
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before they are allowed to come ashore, to ascertain and decide 
whether they are entitled to land; and if such a conclusion is 
against the right of a passenger to land, the law authorizes the 
collector to detain him on board. Under these provisions of 
law, it is a matter of course that the American Courts, in habeas 
corpus cases, should find that such detention is legal, simply 
because it is upon a finding of fact by duly authorized tribunals, 
and made by collectors authorized by law to act upon such 
findings of tact. 

The Hawaiian Act to Regulate Chinese Immigration, of 1887, 
on the other hand, contains no provisions whatever for the de- 
tention of Chinese passengers on board a vessel arriving from 
foreign ports, until their right to enter the country shall 
be ascertained ; it does not confer upon any persons or officers 
whatever the authority to decide the question of the right of 
Chinese to land, except under Section 11, in which jurisdiction 
_ is conferred upon Police and District Justices to determine cer- 
tain offenses under the Act, including that of landing or 
attempting to land without the proper permit. The Collector- 
General is given no authority to adjudicate the question of the 
right of Chinese passengers to enter the country or to detain 
them on board their vessel for want of such right. His absence 
of aythority in the premises is emphasized by the fact that the 
Legislature found it necessary, by the express provisions of 
Section 10, to confer on him “the authority to detain any person 
detected in or reasonably suspected of a violation of any of the 
provisions of this Act, and to hold him until a warrant of arrest 
can be obtained.” If the collector had the general authority to 
detain indefinitely a passenger, it would not have been necessary 
to give him by statutory enactment the lesser authority to 
detain him an hour or two until a warrant of arrest could be 
procured. The two legal maxims—Exzpressio vnius est exclusio 
alterius and Expressum facit cessare tacitum—apply to the dis- 
cussion at this point, and dispose of the argument for an im- 
plied general authority in the Collector-General to detain pas- 
sengers under the Act. 
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Because the statute has prohibited certain persons from enter- 
ing the country, is anyone thereby authorized to take it upon 
himself to carry out the statute as a volunteer, and under the 
mere act of prohibition to deprive individuals of their personal 
freedom ? And if one acting under such a naked prohibition 
arrests an individual, can such an arrest be said to be under 
legal process? I am compelled to answer both of these ques- 
tions in the negative, and so far to dissent from the opinion of 
the majority of the Court. An illustration may make this point 
more clear. Polygamy is prohibited by statute and a penalty 
provided for it. No one would, however, be thereby authorized 
to arrest a person of his own motion, and deprive him of his 
liberty to prevent him from transgressing the statute. The 
Legislature has relied upon the penalty as a prevention of 
polygamy, and no one may use deprivation of liberty as a pre- 
vention simply, because such a course is not authorized by the 
statute. The Legislature in the Act to Restrict Chinese Immi- 
gration reJied upon the penalty as a prevention; it is not for 
the Court to say that the penalty is insufficient, and therefore 
measures not provided in the statute, even to the extent of depri- 
vation of liberty, may be used -to give it effect. I think that 
this would be open to the charge of judicial legislation. 

From my examination of our law and of cases in other 
countries, I am compelled to find that the detention of these 
prisoners was illegal and without process of law. Chancellor 
Kent says: “The better and larger definition of due process of 
law is, that it means law in its regular course of administration 
through courts of justice.’ (2 Com., 13.) “Lord Coke says 
that these latter words, per legem terre (by the law of the land) 
mean by due process of law, that is, without due presentment or 
indictment, and being brought to answer thereto by due process 
of the common law.” (38 Story Com., 661; 2 Inst., 50, 51.) 
“ The full significance of the clause ‘law of the land’ is said by 
Ruffin, C. J., to be that statutes which would deprive a citizen 
of the rights of person and property without a regular trial 
according to the course Ħ°nd usage of the common law, would not 
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be the law of the land.” (4 Dev. N. C., 15; 2 Bouv., 512.) 
“Such legislative Acts as profese in themselves directly to 
punish persons, or to deprive the citizen of his property, without 
trial before the judicial tribunals, and a decision upon the 
matter of right as determined by the laws under which it vested 
according to the course, mode and usage of the common law 
as derived from our forefathers, are not effectually the laws 
of the land for these purposes.” (4 Dev. N. C., 15, Coke vs. 
Harrison.) 

The prisoners were detained by persons who had no authority 
to do so; they were not charged with an offense and held to 
trial therefor, nor were they imprisoned as punishment under 
conviction of an offense after trial by a court having jurisdiction 
thereof; they were therefore entitled to their discharge. “ One 
who detains another by written authority can return only that 
authority ; and if it be insufficient, we believe the general prac- 
tice and law now to be that the prisoner is, as to that special 
commitment, entitled to his discharge. (Church on Habeas 
Corpus, 162.) “If it should appear manifest on an examination 
of those proceedings by the Court that the Court of Chancery 
(the committing court) has exceeded its authority, and that 
Mr. Yates is illegally imprisoned, I would ask, whence is the 
necessity of any further investigation into what has been called 
the merits of the present case.” (Yates vs. People, 6 Johns., 269.) 
“A return that a prisoner is detained in custody being charged 
upon oath with being a deserter from the Royal Leinster Regi- 
ment, held insufficient; it ought to have appeared that he was 
committed by some person having authority to commit.” (King 
vs. Larl Mountmorris, Reid et al., 1 Ridg., 460. Church on 
Habeas Curpus, 200.) “For if the commitment be against law, 
as being made by one who had no jurisdiction of the cause 
* * * the Court are to discharge him.” (Ibid, 208, 328, 347.) 
“ An arrest made by an officer beyond the limits of his authority 
is void.” (Ibid, 348, Lawson vs. Buzines, 3 Har., Del., 418; 
Impey’s Shff., 552; Hale P. C., 584; Skin., 674, pl. 2, 12 Co., 
130; Wilmot’s Opinions, 106; Hurd on Habeas Corpus, 331.) 
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Even the majority of the Court concede that the return made by 
the respondent is in itself not sufficient to justify the detention 
of the prisoners; whence, then, to quote again from Yates vs. 
People, was the necessity of any further investigation into the 
merits ? 

I find, however, under English and American authorities, that 
the Court in habeas corpus proceedings where the detention is 
found to be illegal, will sometimes, where it is probable from the 
evidence that an offense has been committed, recommit the 
prisoner to the proper court for trial. (Church, 367, 372, 373; 
Rex vs. Marks, 3 East, 157; People ex rel. Walters vs. Connor, 
15 Abb. Pr. N. S., 43); Ex Parte Ricord, 11 Nev., 287.) Iam 
inclined to think that in the present case the Court had the 
power to commit the prisoners to the Police Ceurt for trial for 
unlawfully attempting to land under Section 11 of the Statute ; 
itis clear to me that such a course was the only alternative 
from granting a discharge. 

The counsel for the prisoners made the further point, that as 
the permits held by them were vised by the Hawaiian Consuls 
at Hongkong and San Francisco, the Hawaiian Government was 
thereby bound to recognize such permits as sufficient to admit 
the prisoners. The passports or permits were issued under the 
Foreign Office Regulations of March 25, 1884. These Regula- 
tions authorized the Foreign Office to issue passports ‘‘to any 
Chinese resident in this Kingdom who may desire to visit any 
foreign country and return therefrom.” No provision was made 
in the regulations for the vise of these passports by Hawaiian 
Consuls or anyone. The Regulations of September 1, 1885, first 
introduced the requirement that Chinese passports should be 
vised, and such requirements applied only to the passports 
issued under such new regulations. From these circumstances, 
it is clear that the Consuls, in viseing these passports, acted 
without authority from the Hawaiian Government, and that 
their action was wholly immaterial as affecting the validity of 
the passports. I am, therefore, of the opinion that if this Court 
had the right to entertain this question, which I doubt, they 
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could only hold that the Hawaiian Government was not in any- 
wise bound or affected by the action of its Consuls in the 
premises. 


HERMANN A. WIDEMANN vs. LORRIN A. THURSTON, 
Minister of the Interior. 


On APPEAL FROM PRESTON, J., SUSTAINING DEMURRER. 
OCTOBER TERM, 1888. 


Jupp, C.J., McCutiy, Preston, BICKERTON and Dore, JJ. 


A suit by way of mandamus to compel a Government officer to per- 
form a ministerial duty cast upon him by statute, or by way of 
injunction to restrain him from doing an act in violation of a 
statute, is not a suit against the Government within the Act of 
1888, to provide for the bringing of suits by and against the 
Hawaiian Government. 


The grade of the street on which petitioners warehouse was built was 
raised several feet, much to petitioner’s damage, as claimed by 
him. 

Held, the injury to property by a change of grade, made in pursuance 
of Legislative authority, is not such a ‘taking of property” as 
the Constitution forbids, without compensation. 


OPINION OF THE COURT, BY PRESTON, J. 


This is a suit for an injunction to restrain the defendant from 
proceeding with the grading of Halekauila street in the city of 
Honolulu. 

The bill states that the complainant is seized in fee of certain 
lands, tenements and hereditaments situate on and along said 
street. That complainant had at a cost of over $20,000 
erected warehouses on said land, for the use of which he was 
in receipt of over $4,000 as annual rental. That prior to the 
erection of said warehouses, at the request of the complain- 
ant, S. G. Wilder, then Minister of the Interior, went to said 
premises with complainant, and examined the height above the 
ground as it then was, at which complainant proposed to erect 
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such warehouses, and assured complainant that as far as the 
grade of said Halekauila street was concerned, complainant 
was safe in erecting such warehouses at such height as so pro- 
posed by him, and that complainant relying on such assurance 
erected said warehouses at the same height above the ground 
according to said assurance of said Minister of the Interior. 
That the defendant is altering said street by raising its grade 
several feet above the grade thereof as indicated as aforesaid to 
coniplainant by said former Minister of the Interior, so that such 
new grade, when established and completed, will render said 
warehouses unsafe and impracticable for use, and greatly 
deteriorate and injure the value thereof and diminish the value 
of all complainant’s said property. And complainant alleges 
that such altering and grading of said street is now being made 
by defendant, and in a manner unnecessarily deteriorating and 
diminishing the value of complainant’s property by making 
such grade at the least one foot higher than is reasonably 
required for the } ublic use. And that defendant although re- 
quested by complainant to cause such proceedings to be taken 
in the premises for assessing the damage likely to be sustained 
by complainant, thereby or otherwise to compensate complain- 
ant for such damage, or else to desist from such altering of said 
street, and such raising of the grade thereot, refuses to accede 
to such request and claims that he is authorized so to act by 
the provisions of Chapter LXIV. of the Session Laws of 1886. 
And complainant submits that his property is thus taken and 
about to be taken for public use without due process of law or 
just compensation, and that a writ of injunction ought to issue 
enjoining, restraining and prohibiting the defendant, or any one 
acting under his authority or direction, from such altering of 
said street, or raising the grade thereof, as aforesaid, without 
first causing compensation to be made to the complainant for 
the damage thereby caused and likely to be caused to his 
property as aforesaid, and such writ is thereby prayed for, and 
for such other and alternative relief as the nature of the case 
may require and to justice shall appertain. 
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An order was issued calling upon the defendant to show 
cause why an interlocutory injunction should not issue, and the 
Attorney-General appeared to show cause, and filed a plea to the 
jurisdiction of the Court, on the ground that the suit was a suit 
against the Hawaiian Government, and was not brought in the 
manner required by sections 2 and 3 of “ An Act to provide for 
the bringing of suits by and against the Hawaiian Government.” 

The plea was overruled and the defendant demurred to the 
bill for want of equity. The demurrer was argued before Mr. 
Justice Preston, who sustained it. The complainant appealed. 
The appeal was heard at the October Term, when the follow- 
ing statutes were cited or referred to: 

Civil Code, Section 167. ‘The Minister of the Interior shall 
be and is hereby charged with the superintendence and 
management of the internal improvements of the Kingdom.” 

Civil Code, Section 184. “ Upon the request of fifty or more 
taxpayers of any district to the Minister of the Interior, that a 
new road, highway or street be opened, or that an old road, 
highway or street be shut up, or widened or altered, or if it shall 
be made to appear to the Minister of the Interior in any other 
way, that any road, highway or street should be opened, widened 
or otherwise altered, the said Minister of the Interior shall 
request any Judge of a Court of Record to select a list of 
twenty-four names from among the legal voters of the district 
in which the improvement or alteration is contemplated, from 
which such Judge shall direct the Marshal of the Kingdom, or 
the Sheriff of the Island in which the improvement is contem- 
plated, to draw a jury of six persons wo decide on the propriety 
of the measure proposed, and the decision of such jury, or a 
majority of them, shall be certified immediately to the Minister 
of the Interior, who is hereby authorized and empowered to take 
action in accordance with such decision of such jury.” 

Civil Code, Section 185. ‘In laying out, closing or widening 
any road or highway, respect shall be had to the private vested 
rights of property which any individual may have in the land 
affected by any such proposed work. It shall be the duty of the 
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Road Supervisor immediately after such proposed work shall be 
determined upon, to cause notice to be posted along the line of 
such proposed new road, street or highway, proposed to be 
closed, opened or widened or altered, advertising the fact and 
calling upon all parties interested therein, to bring forward 
their claims to the nearest Circuit Judge, Police or District 
Justice, and it shall be the duty of such Judge or Justice to for- 
ward a list of all such claims to the Minister of the Interior.” 

Civil Code, Section 186. “ Upon the receipt of such claims, 
if the Minister of the Interior and the several claimants cannot 
agree upon the amount to be paid to such claimants, the said 
Minister shall appoint three disinterested persons as Commis- 
sioners, or may request any Judge of a Court of Record to cause 
a jury to be summoned and drawn in like manner as before 
provided, to assess the value of the private property, or such 
damage likely to be sustained by the owner or occupier of any 
land to be taken for the proposed improvement, whose decision, 
or the decision of a majority of them, shall determine the price 
to be given by the Government for such private property, or for 
such damages as the case may be, and such Commissioners or 
jury shall send a certified copy of their decision to the Minister 
of the Interior and another to the claimant.” 

An Act to establish the grade of streets and highways, and 
the grade and widths of sidewalks in the city of Honolulu. 
(Approved 15th October, 1886.) 

“Section 1. It shall be the duty of the Minister of the 
Interior to appoint a Commission of three Civil Engineers, one 
of whom shall be the Superintendent of Public Works, to estab- 
lish the grades of all streets and highways, and the grades and 
widths of all sidewalks thereon in said city of Honolulu. 

“Section 2. It shall be the duty of the Commission provided 
for in Section 1 of this Act, to carefully survey, level and grade 
the streets, highways and sidewalks, as they may be directed by 
the Minister of the Interior, and make proper and complete 
plans and profiles of the same, with the grade line and widths 
recommended by them distinctly marked thereon. Such plans 
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and profiles shall be signed by the Commissioners, and the Min- 
ister of the Interior shall countersign the same and cause the 
official seal of the Department of the Interior to be affixed thereto. 

“Section 8. The plans and profiles described in Section 2 
shall be known as the official map, showing grades and sewers 
of the streets, highways and sidewalks which they describe, in 
the said city of Honolulu, to which all works on the streets, 
highways and sidewalks shall conform, and they shall be pre- 
served in the archives of the office of the Superintendent of 
Public Works. Such plans and profiles shall be open at all times 
to the inspection of parties interested, without charge.” * * * 

An Act to provide for the bringing of suits by or against the 
Hawaiian Government. 

“Section 2. Whenever any citizen of this Kingdom, or other 
person, shall have a claim or claims against the Hawaiian 
Government, which said Government shall refuse or neglect to 
satisfy or adjust, it shall be competent for such person to bring 
and maintain a suit or suits against said Government in any 
appropriate Court of Record of the Kingdom for the purpose of 
adjusting such claim or claims. 

“Section 3. No such suit as mentioned in Section 2 of this 
Act shall be permitted to be filed in any Court, nor shall any 
process issue from any Court therein, until the complaint, 
libel or declaration proposed to be filed in such cause, shall 
have been submitted to the Justices of the Supreme Court, and 
shall have been endorsed by a majority of such Justices, with 
an allowance of process against the said Government therein. 
If, upon such submission, the said Justices shall be of opinion 
that the claim set forth in such complaint, libel or de laration, 
is a fair subject for judicial investigation, it shall be the duty 
to allow process to issue therein, otherwise to withhold such 
allowance. Provided, however, that no suit shall be authorized, 
nor shall any process issue against the Government, based on 
any contract or any act of any Government officer which such 
officer is not authorized to make or do by the laws of this King- 
dom.” 
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Constitution, Article 9. “ No person shall be deprived of his 
property without due process of law.” 

Article 14. “Private property may be taken for public use 
but only upon due process of law and just compensation.” 

C. W. Ashford (Attorney-General), for the respondent sub- 
mitted that the Court had no jurisdiction, ae this was a suit 
against the Hawaiian Government, although nominally against 
the Minister of the Interior. 

A. S. Hartwell, for the appellant: ‘‘The suit is brought, not 
against the Government, but against one of its officers. The 
Court may, by Mandamus, compel the performance of Minis- 
terial duties, or by injunction restrain from doing that which 
the fundamental or other laws prohibits.” 

A suit to get a State officer to do what a Statute requires of 
him is not a suit with the State. “The litigation is with the 
officer, not with the State.” Ralston vs. Missouri Fund Commis- 
stoners, 120 U. S., 411; Board of Liquidation vs. McCombe, 92 
U. S., 5381; In Re Ayres, 123 U. S., 506. 

If the defendant can grade or level a street under the power of 
general superintendence over all public improvements, he must 
follow the statutory requirements of giving notice, etc. Civil 
Code, Sections 182 et seg. 

It is claimed that ~c bil does not aver irreparable injury 
from the act complained of. But “irreparable injury” does not 
mean that there mu:t be a physical impossibility of repairing 
the injury. All that is meant is, that the injury would be a grie- 
vous one, or at least, a material one. Kerr on Injunctions, p. 211. 

The Court will restrain public functionaries from causing 
permanent injury to property as distinguished from mere 
damage. Kerr on Injunctions, p. 357. 

It is claimed for the defendant that the plaintiff's injury is 
one for which the law gives no remedy. 

The grading of a street is an alteration within the meaning 
of the law. Civil Code, Sections 182 et seg; Sawyer vs. Keene, 
47 N. H., 173; Nutter vs. Accrington, 4 L. R. Q. B. Div., 375, 
per Cotton L. J.; Waddell vs. Mayer, etc., 8 Barbour, 97. 
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The Court will alwa~s, if reasonably practicable, so construe 
statutes as to avoid undue exercise of executive power, to the 
actual injury of individuals, and especially will seek to avoid 
declaring a law unconstitutional. But if the grading of the 
street is not authorized, except under the Act of 1886, then it is 
contended that the act itself is unconstitutional and void, as 
authorizing the taking of the plaintiff’s property for public use, 
without due process of law or just compensation. 

The question then is, whether the plaintiff’s property is 
“taken ” in the meaning of the Constitution. 

The true meaning of the word “taken” is well shown in 
Pumpelly vs. Green Bay Co., 13 Wall. 166; See also Harding vs. 
Stamford Water Co., 41 Conn., 87; Trenton Water-Power Co. vs. 
Raff, 36 N. J., 335; Hooker vs. Newhaven Co., 14 Conn., 146; 
Delaware and Raritan Canal Co. vs. Lee, 2 Zab., 243; Eaton vs. 
B. C. and M. R. R., 51 N. H., 504. 

In Ohio the liability of municipal corporations is held to 
include all consequential injuries resulting from the exercise of 
their lawful powers. Akron vs. Chamberlain Co., 34 Ohio St., 320. 

The Constitution not only prohibits the taking of private 
property but declares (Article 9) that “no person shall be 
deprived of property without due process of law.” Deprive 
means to hinder from possessing as well as to dispossess. 
( Worcester.) 

The bill avers that the defendant makes the grade higher 
than the public use reasonably requires and that he is unreason- 
ably diminishing the value of the plaintiff's property. This is 
a reason for granting the relief prayed for. Green’s Brice’s 
Ultra Vires, pp. 388, 399. 

C. W. Ashford, for defendant. The right of the Court to take 
jurisdiction of the case is denied on the ground that it is a suit 
against the Hawaiian Government, in which no statutory 
authority to sue has been obtained. 

It was not claimed in argument, nor does the complainant 
contend that his suit can be maintained if it be in fact and in 
law a suit against the Hawaiian Government. 
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The case In Re Ayers, 123 U. S., 443, 487, is very closely in 
point in the case at bar, and fully supports the contention that 
this is a suit against the Hawaiian Government. 

The Court can go behind the record to see who is the actual 
party. Cunningham vs. Macon and Brunswick R. R. Co., 189 
U. S., 446; Hagood vs. Southern, 117 U. S., 52. 

The Court will not pass upon the question of the unconstitu- 
tionality or invalidity of a statute unless there is an express 
allegation of such invalidity in the bill. 

If it be contended that the allegation in the bill, (introduced 
as amendment, to cover the point) that the grade as established 
on Halekauila street is “higher than necessary,” is sufficient to 
put the Government on its defense and to warrant a judicial 
inquiry, then the proposition is combatted on the following 
grounds: A reference to chapter LXIV. of the laws of 1886, 
under which it is alleged that we are proceeding, shows that 
certain discretionary powers have been reposed in the Commis- 
sioners therein provided for, as to the grade levels of the entire 
system of streets of the city. An assertion that those Commis- 
sioners have fixed any grade higher or lower than “necessary,” 
at once involves an inquiry into and solicits a review of the 
soundness or otherwise of the exercise of their discretion, which 
is a function beyond the province of this Court. 

“A Court cannot substitute its own discretion for that of 
executive officers, in matters belonging to the jurisdiction of 
the latter.” Board of Liquidation vs. Mc Comb, 92 U. S., 531, 541. 

Damage sustained by reason of a change of grade is not a 
“taking,” within the meaning of the Constitution. Cooley’s Con- 
stitutional Lim., 207, 541, 542; Dillon’s Mun. Corp., Section 992. 

It is submitted that in making the grade of Halekauila street, 
complained of, the defendant was acting lawfully, in pursuance 
of a valid statute, and that there is no obligation upon the 
Government, or elsewhere, to recompense the complainant for 
injuries resulting to him by reason of such lawful act. Cal- 
lendar vs. Marsh, 1 Pick., 418,430; Smith vs. Washington, 20 
Howard, 135, 148; Pontiac vs. Carter, 32 Mich, 164. 
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The conversation with the Minister of the Interior, set forth in 
the bill, cannot affect this case. Such Minister had no authority 
to alienate the legislative power of the Government as to the 
grade of any street. 

Even if such conversation could be construed into a eontract, 
it could not preclude the proper authorities from subsequently 
changing the grade by legislative sanction. Gale vs. Kalamazoo, 
23 Mich., 344. 

“Courts will not inquire whether the grade adopted be the 
best one, or whether one causing less damage would not equally 
have answered the purpose; and the reason is that the deter- 
mination of such questions has been committed by the Legisla- 
ture to the governing body of the corporation, and not to the 
Court.” 2 Dillon Mun. Corp., p. 1004, note, and cases cited. 


By THE Court. 


The first question to be considered is: Is this proceeding a 
suit against the Government ? 

In order to answer this, we must ascertain from the bill of 
complaint itself, what acts are complained of and what relief is 
asked. 

The hill is not framed in a manner to inform the Court as to 
what specific laws the complainant relies upon to entitle him to 
the relief by injunction asked for, except the allegation that his 
property “is taken or about to be taken for public use, without 
due process of law or just compensation,” being the wording of 
a part of Article 14 of the Constitution, but from the argument 
and the allegation in the bill “that the defendant, although 
requested to cause such proceedings to be taken in the premises 
for assessing the damage likely to be sustained by complainant 
or otherwise to compensate him for such damage,” we under- 
stood the complainant to maintain it to be the duty of the de- 
fendant to take the proceedings mentioned in Sections 184, 185 
and 186 of the Civil Code before commencing to grade the 
street in question, and which duty he has neglected and refused 
to perform. 
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We are not aware of any other proceeding provided by law for 
assessing damages occasioned to property affected by the * * * 
“altering” of a street or highway. 

In considering this part of the case, we do not consider it to 
be necessary to refer to the allegation as to the conversations 
between the complainant and the former Minister of the Interior, 
as the bill does not allege that the arrangement or understand- 
ing (if any) arrived at between them is binding upon this 
defendant, or that it was his duty not to alter the level of the 
street as then existing. 

The Attorney-General relied principally upon “ In Re Ayres,” 
123 U. S., pp. 448, 516, in his contention that this is in effect a 
suit against the Government. 

In that case it was held that a suit brought to restrain the 
Attorney-General and other officers of the State from bringing 
suits pursuant to statute in the name of the State, and for its 
use in the State Courts, was a suit against the State within the 
meaning of the Constitutional provision that “The judicial 
power shall not extend to any suits in law or equity commenced 
or prosecuted against one of the United States by citizens of 
another State, or by the citizens or subjects of any other foreign 
State.” 

This decision, if the facts of the case now under consideration 
were similar, we might adopt; but, in our opinion, they are 
entirely different. 

Mr. Justice Field, in his concurring opinion in the case cited, 
says: “There are many cases—indeed they are of frequent 
occurrence—where officers of the State, acting under legislation 
in conflict with the Constitution and laws of the United States, 
may be restrained by the Federal Courts, as where those officers 
attempt by virtue of such legislation to take private property 
for public use without offering compensation, or in other ways 
to deprive one of the use and enjoyment of his property. I do 
not understand that the opinion of the Court is against the doc- 
trine, but on the contrary, that it is recognized and approved. 
There is a wide difference between restraining officers of the 
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State from interfering in such cases with the property of the 
citizen, and restraining them from prosecuting a suit in the name 
of the State in her own Courts to collect an alleged claim.” 

The complainant here seeks to restrain the defendant from 
proceeding with a public work, until he has taken what are 
alleged to be preliminary statutory steps to authorize the com- 
mencement of such work. 

It is the undoubted right and duty of the Court to interfere 
by mandamus or injunction to compel a Government officer to 
perform a Ministerial duty cast upon him by a statute, or to 
restrain him from doing any act in violation of a statute. 

This principle was adopted by this Court in Castle vs. Minister 
of Finance, 5 Hawn., page 27. 

We are of opinion that the case at bar is within this principle, 
and that therefore the Court has jurisdiction to entertain it. 

It appears to us to be very doubtful if the statute, “To provide 
for the bringing of suits by or against the Hawaiian Govern- 
ment,” contemplates a suit for an injunction against the Govern- 
ment, so that if this Court should be compelled to hold that this 
suit could not be maintained for the reasons alleged, persons 
aggrieved would be unable to obtain an injunction against 
illegal acts committed or threatened by public officers. 

The next point for consideration is, whether the acts alleged 
in the bill amount to a “taking” of complainant’s property 
within the meaning of the constitutional provisions ? 

The complainant relies upon the following cases: Harding vs. 
Stamford Water Co., 41 Conn., 87; Hooker vs. Newhaven Co., 14 
Conn., 146; Delaware and Raritan Canal Co. vs. Lee, 2 Zab., 
243; Eaton vs. B. C. & M. R. R., 51 N. H., 504; Pumpelly vs. 
Green Bay Co., 13 Wall., 166; Trenton Water-power Co. vs. Raff, 
36 N. J., 335. 

In all these cases it appears that some actual interference 
with the plaintiffs’ lands so as to deprive them of the use of the 
lands took place, either by overflowing the lands with water, or 
by taking or diverting water from them. In the four last cited 
cases the actions were in trespass for damages. 
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The allegation in the bill in this case is, “that such new 
grade when established and completed will render cohplainant’s 
said warehouses unsafe and impracticable for use and greatly 
deteriorate and injure the value thereof, and diminish the value 
of all complainant’s said property,” and submits that his pro- 
perty is thus taken and about to be taken for public use without 
process of law or just compensation. 

It does not appear to us that the injury alleged brings this 
case within the authorities cited as amounting to a “taking” 
of the property. The work may cause a damage to the plaintiff’s 
property for which he might, except for the reasons hereafter 
appearing, be entitled to compensation by action, but does not 
constitute a “taking ” of the property. 

In some of the recent constitutions of the American States, 
provision is made for “taking or damaging” property, and the 
State of Illinois has amended its Constitution. by adding to the 
word “taken” the words “or damaged.” We refer to this to 
show that the word “taken” was not deemed sufficient to cover 
damage similar to that alleged here. See also Transportation 
Co. vs. Chicago, 99 U. B., 635. 

We come now to the question as to the right of the defendant 
to establish the grade of the street in question under the statute 
before referred to. 

The complainant urges that the defendant has no such right, 
and that the statute is unconstitutional as authorizing the taking 
of property “ without due process of law or just compensation.” 

We have already held that the injury complained of is not a 
“taking,” end we see nothing in the statute to authorize the 
taking of any property under the interpretation we give to the 
word. The point as to the constitutionality of the law is not 
made by the bill, and as at present advised the law does not 
appear to us to be unconstitutional. 

We have considered the authorities cited by counsel on the 
authority of public bodies to grade streets and highways, and 
as to the right of parties whose property may be injured by such 
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In the leading American case, Callendar vs. Marsh, 1 Pick., 
418, 430, Parker, C. J., sets forth the right of the public: “The 
streets on which the plaintiff’s house stands had become public 
property by the act of laying them out conformably to law, and 
the value of the Jand taken must have been either paid for or 
given to the public at the time, or the street could not have 
been legally established. Being legally established, although 
the right of title remains in him from whom the use was 
taken, yet the public acquired the right not only to pass 
over the surface, on the state it was when first made a street, 
but the right also to repair and amend the street, and for 
this purpose to dig down and remove the soi! sufficiently 
to make the passage safe and convenient. Those who purchase 
house lots bordering on streets are supposed to calculate the 
chance of such elevations and reductions, as the increase of 
population of the city may require, in order to render the pas- 
sage to and from the several parts of it safe and convenient; 
and, as their purchase is always voluntary, they may indemnify 
themselves in the price of the lot which they buy, or take the 
chance of future improvements as they shall see fit.” “He who 
purchases lots for the purpose of building on them is bound to 
consider the contingencies which may belong to them.” 

It may be proper to remark here that Halekauila street was 
laid out by the Government on Government land, and was not 
acquired from a private person. 

In Pontiac vs. Carter, 32 Mich., 163, the Court held that “An 
action will not lie against a city for damages for the injury 
to adjacent property caused by a change having been law- 
fully made by the proper city authorities in the grade of a 
public street; and the fact that the grade had once before been 
fixed, and the plaintiff had built with reference to it, while it 
makes more manifest the particular hardship, would introduce 
no new elements into the case, nor would it affect the principle; 
there is precisely the same reason and the same justification for 
changing a grade once established, when the public convenience 
is found to require it, that there is for fixing it in the first place.” 
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In delivering the opinion of the Court, Cooley, J., said: “The 
weight of authority against this action is overwhelming:” and 
cites numerous authorities, both English and American, in 
support of the principles laid down. 

The whole current of authority, with the exception to some 
extent of the Ohio decisions to which we have been referred, 
supports this view. 

But the Ohio decisions do, to some extent, recognize the prin- 
ciple contended for by the defendant. See Akron vs. Chamber- 
lain Co., 34 Ohio St., 335. 

In this case the Court reviews its previous decisions, and 
says: “We are now unanimously of opinion that if the subse- 
quent grade be reasonable, or in other words, if it be established 
in the reasonable exercise of the authority conferred on the 
municipality at the time it is made, then such grade should 
have been anticipated by the owner of the adjacent lot, and his 
improvements should have been made with reference thereto. 
Whatever latitude there may be in the exercise of discretion in 
fixing the grade of a street is lodged in the municipal authori- 
ties, and not in the adjacent lot-owners. While we recognize 
the general rule to be that no liability on the part of a munici- 
pality for injury to abutting property by reason of the improve- 
ment of a street exists, where such improvement is properly 
made, yet this rule is subject to the exception that where 
abutting property is improved with reference to an existing 
street, so graded or improved under the authority of the public 
agents having the control thereof, as to indicate fairly and 
reasonably permanency in the character of the street improve- 
ment, a liability is cast upon the city or village for injuries 
resulting from subsequent changes.” 

We do not understand by the bill that it is claimed the con- 
versation with Mr. Wilder operated so as to bind the Govern- 
ment to allow the street to remain in its then condi*‘on, or that 
the street was then graded ; if it is so contended, it is clear that 
the action should be against the Government, and not against 
the individual officer. 
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It is urged that the act of grading of the street is an alteration 
within the meaning of Sections 184 et seg. of the Civil Code ; 
but, upon a careful consideration of such sections, we do not 
think that grading a street is such an alteration as is there con- 
templated. 

The Legislature has thought fit to enact a law providing for 
the establishing a grade for all streets in Honolulu, and has 
given to the commission authorized a discretion in fixing such 
grades, and it appears to us that in so doing it must have in- 
tended the sole authority to vest in such commission. 

It seems to us that it would be impossible to carry out the 
law, and would be absurd if we should hold that after the com- 
mission had decided upon a general grade for the city, it should 
be necessary to impanel a jury to ascertain whether they 
thought the grade of a particular street should be established 
according to the recommendation of the commission. If they 
should negative the necessity, the whole scheme would be ren- 
dered useless. 

It is claimed by counsel for the appellant on argument that, 
under the prayer for general or alternative relief, the Court 
might orcer a jury to be impanelled ; but even if we thought we 
had such power the appellant would not be entitled to it under 
this general prayer. 

“Where alternative relief is prayed, a distinct line should be 
drawn clearly stating the respective facts on which the inference 
of law is to arise on each alternative view. The plaintiff is not 
allowed to allege two inconsistent states of fact, and ask relief 
in the alternative, but he may state the facts and ask relief 
according to the conclusions of Jaw which the Court may draw 
from them, although this may be presented in two or more alter- 
natives.” Story, Equity Pleadings, Section 420. 

It appears by the bill that the appellant acquired the land on 
Halekauila street in February, 1881. (We may observe here 
that Mr. Wilder went out of office in August, 1880.) 

In 1880 a law was passed “To provide for the drainage and 
sewerage of the city of Honolulu,” whereby full powers were 
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given to the Minister, with the advice of the Privy Council, to 
construct and make sewers and draias in the city, and to 
execute all works necessary. 

It seems to us that the defendant has not, according to the 
case made by the bill, done anything to warrant the Court in 
restraining him. 

Upon principle and authority we must hold that the appellant 
has not sustained, or is liable to sustain, any injury to warrant 
the interference of the Court. 

He built at his own risk and according to his own idea of 
what would be a proper grade for the street; but it seeme to us 
that he did not sufficiently consider the state of the street and the 
surrounding property and the probable requirements of the city, 
especially as the Act authorizing the construction of sewers was 
in force, even supposing the street was then graded, much less 
so when it does not appear to us and it is not alleged that the 
first grade of the street had been established. 

For the reasons before given, we are of opinion that the appeal 
should be dismissed, with costs, and the decree appealed from 
affirmed. 

A. S. Hartwell, for appellant. 

C. W. Ashford (Attorney-General), for respondent. 
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C. MONTING and thirteen others vs. LEONG KAU and 
LAM YIP, comprising the firm of YEE HOP & CO. 


In Equity. HEARD DECEMBER 17th, 1888, By ConsENT. 


APPEAL FROM DECREE oF Mr. Justice Bickerton, CONFIRMING 
MAsteR’s REPORT. 


Jupp, C.J., McCutiy, Preston, Bickerton and Dorr, JJ. 


The report of a Master in Chancery upon questions of fact referred to 
him has substantially the weight of a verdict of a jury and is not 
to be set aside or modified without clear proof of error or mistake 
on his part. 


On a review of the evidence no error is found in the report. 


OPINION OF THE CouRT, BY Jupp, C.J. 


This is a bill in equity for an account. The plaintiffs and 
defendants are co-partners, doing business as rice planters at 
Mokuleia, Waialua, Oahu, under the name of Wing Hong Wai 
Company. The accounts were referred to Henry Smith, Esq., a 
Master in Chancery, who took the testimony offered on both 
sides as to the disputed items and made several reports to the 
Court, his investigations extending over several months. His 
final report was confirmed by Mr. Justice Bickerton on the 28th 
September, 1888, and an appeal was taken from the decree. 
The sole point of exception presented to us is in respect to 739 
bags of paddy of the value of $1335, which plaintiffs contend 
were sent from the plantation at Waialua to defendants who 
were the agents or managing partners of the co-partnership, and 
which plaintiffs claim should be credited to the company by 
defendants. 

The Master found that the paddy in question was not the 
property of the partnership but belonged to another company of 
planters, to wit, the Sun Hong Wai Company, who occupied 
land in the neighborhood a-d of whom the defendants were 
also agents. 
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We are unable to disturb this finding. The settled practice 
of courts of equity is to regard the report of a Master upon 
questions of fact referred to him as having substantially the 
weight of the verdict of a jury, and his conclusions are not to be 
set aside or modified without clear proof of error or mistake on 
his part. Trow vs. Berry, 13 Mass., 146 

The paddy in question, it is admitted by both parties, was of 
the second crop of 1884, which is usually harvested in the latter 
months of the year, and was sent up to Mr. Hopper’s cleaning 
mill in Honolulu marked “8. H. W.,” the mark of the Sun 
Hong Wai Company. The plaintiffs claim that it was fraudu- 
lently delivered by defendants to the mill as the property of 
that company, whereas it should have been credited to the 
Wing Hong Wai Company of which they were partners. The 
defendants had interests in both these companies and a greater 
interest in the plaintiffs’ company, and it is difficult to see, 
without explanation, why they should have been willing to 
deprive the company (in which they were larger owners) of 
this property, if it really belonged to it. But we are shown an 
item of $78.05 in the account furnished by defendants of their 
dealings with the partnership, paid by them tothe Pacific Naviga- 
tion Company in January, 1885, as “ freight,” and it is argued 
that th.s item was for freight on some 1133 bags of paddy 
shipped from Waialua to Honolulu, which included the 739 bags 
in dispute. The charge in the account is simply “ freight,” not 
freight on paddy. Counsel argue that at 7 centa a bag, the 1133 
bags would pay a freight of $79.31 which is near enough to the 
item of $78.95 in the account to be considered as the same item. 

If the defendants had charged the company with the “ freight ” 
upon the 739 bags of paddy in dispute, it would be evidence 
that they regarded it as the plaintiff company’s property. But 
it is not so charged in the account, and we cannot presume that 
this charge was upon paddy alone. 

What appears to us as decisive of the matter is the proofs of 
the actual area of land from which the second crop of 1884 was 
taken. The plaintiffs claim that it was 35 acres, because rent 
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for this amount of land was paid by the company. But it 
appears from the proofs on file that although rent for 35 acres 
was paid, it was paid in advance on the expectation that all 
would be cultivated, and the landlord on finding that 19 acres 
had not been planted, deducted the rent therefor at the next 
settlement, leaving it quite clear that he was satisfied that only 
16 acres wae actually cultivated in rice for that harvesting. 
It yielded by the defendants’ account 394 bags, which is less by 
nine bags per acre as compared with the yield of twenty acres 
for the crop previous, which was 676 bags, and which may be 
accounted for by the vicissitudes of wind and rain storms which 
lessen the crop, if occurring at or shortly before the harvesting. 
However this may be, if 35 acres could reasonably have pro- 
duced 1133 bags, only 16 acres conld not. 

Upon the whole case we find no error in the Master’s finding, 
and accordingly overrule the exception and affirm the decree, 

W. R. Castle and W. A. Whiting, for plaintiffs. 

A. S. Hartwell, for defendarts. 
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THE KING vs. LAU KIU. 
APPEAL FROM Potice Court, HoxoLuLu, on Points oF Law. 
Hearing DECEMBER, 1888, By CONSENT. 
Jupp, C.J., McCutty, Preston, Bickerton and Dore, JJ. 


A person taking a license to carry on a retail business is not thereby 
estopped to say, on a criminal prosecution for violation of a con- 
dition in the license, that the law under which he took his 
license was unconstitutional. 

An Act of the Legislature prescribed that no wholesale or retail 
license should be granted to any person except upon the express 
condition that the licensee shall at all times keep full, true and 
correct books of account of all business transacted by him in 
connection with such licensed business, which books of account 
shall be kept in the English, Hawaiian or some European lan- 
guage. 

Held, to be contrary to Articles 1 and 14 of the Constitution, which 
secure to all persons the enjoyment of life and liberty and the 
right of acquiring, possessing and protecting property according 
to law. 


Held, the Act cannot be sustained as an exercise of the Police power 
of the State, as it has no relatior to the health, comfort, safety or 
welfare of the public. 


Section 2 of the Act authorized certain officers to examine the 
licensees’ books to see if kept according to the statute. 


Held, to be contrary to Article 9 and 12 of the Constitution. 
The whole Act is unconstitutional and void, and conviction of the 
defendant quashed and he discharged. 
OPINION OF THE CouRT, BY Jupp, C.J. 


The Legislature of 1888 passed the following Statute: 

An Act to Regulate the Keeping of Books of Account by 
Wholesale and Retail Licensees. 

WHEREAS, by reason of the failure of tradesmen and others to 
keep accounts in the English, Hawaiian or some European 
language, many frauds have been perpetrated ; and 
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Wuereasg, in order to prevent the future perpetration of such 
frauds, it is necessary that the accounts of all persons holding 
wholesale and ret: il licenses should be kept in full and in the 
English, Hawaiian or some European language; now, therefore, 


Be it Enacted by the King and the Legislature of the Hawaiian 
Kingdom: 

Section 1. That from and after the first day of October next, 
no wholesale or retail license shall be granted to any person 
except upon the express condition that such licensee shall at 
all times keep full, true and correct books of account of all 
business transacted by him in connection with such licensed 
business, which books of account shall be kept in the English, 
Hawaiian or some European language. 

Section 2. The Minister of the Interior, or his duly author- 
ized representative, or the Marshal, or any of his deputies, or 
any Sheriff or Deputy Sheriff, may at any reasonable time 
during business hours, examine the books of such licensee, 
sufficiently to ascertain whether or not he is complying with 
such conditions. 

Section 3. Any person who shall receive a license under the 
conditions aforesaid, and who shall violate or fail to comply 
therewith, shall be guilty of a misdemeanor, and upon convic- 
tion thereof shall be fined not less than twenty-five nor more 
than two hundred dollars for each offense, and his license shall 
be forthwith cancelled. 

Section 4. This act shall become a law from and after the 
first day of October next. 


On the second day of October, the next day after this law 
went into effect, the defendant, a Chinaman, applied to the 
Minister of the Interior for a license to sell goods at retail. He 
was told that the only one that could be issued to him was one 
that should contain a condition provided for by the statute, 
“that the licensees shall at all times keep full, true and correct 
books of account of all business transacted by them in con- 
nection with such licensed business, which books of account 
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shall be kept in the English, Hawaiian or some European lan- 
guage.” He accepted this license under protest. On the 11th 
October he was arrested on a warrant charging him with a 
violation of the Act in question in not keeping his books of 
account in the Hawaiian, English or some European Janguage 
and was convicted therefor the next day in the Police Court of 
Honolulu, from which he appealed to this Court in Banco, on 
the following points of law: 

That the Act under which said defendant is held, entitled an 
Act to Regulate the Keeping of Books of Account by Whole- 
sale and Retail Licensees, passed August 10, 1888, is contrary 
to the Constitution of the Hawaiian Kingdom, in that 

I. It is legislation against one certain class of subjects in 
this Kingdom, to wit, against such subjects who do not speak 
or write the Hawaiian or English or any European language, 
and not applicable to all citizens alike. 

II. Itis in restraint of private rights secured by Article 14 
of the Constitation, which provides that each member of society 
has a right to be protected in the enjoyment of his life, liberty 
and property according to law. 

III. It is contrary to Article 12 of the Constitution which 
provides that every person has a right to be secure from all 
unreasonable searches and seizures of his person, his house, his 
papers and effects. 

IV. It is contrary to Article 13 of the Constitution which 
provides that the Government is conducted for the common 
good and not for the profit, honor or private interest of any one 
man, family or clase of men. 

The Attorney-General contends, in limine, that the defendant 
is estopped to say that the law under which he was convicted is 
unconstitutional, because he accepted the license containing the 
condition in question and has thus waived all objections to it. 

But the Defendant was compelled to take the license in the 
statutory form, or discontinue his business, or proceed to sell 
without a license and subject himself to a prosecution therefor 
which he could not defend. 
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Here was no intentional relinquishment of a known right as 
to amount to a waiver. Moreover, if the condition was uncon- 
stitutional and void when he accepted it, his assent cannot 
render it constitutional and valid. If he had had the election 
to take either a license with the condition or one without it, his 
case might be different, if he voluntarily accepted the one with 
the condition. There can be no estoppel by compulsion. 

The case of San Francisco vs. Insurance Co., 74 Cal., 1138, 
decides that a foreign corporation by continuing to do business 
after the passage of an Act attempting to impose an unconstitu- 
tional condition upon its right to do business, does not waive 
the right to object to the uuconstitutionality of the condition. 

The case before us raises no question of the forfeiture of the 
license by reason of a breach of condition. 

In such case the question of waiver might be pertinent. 
The defendant is sought to be punished criminally for a viola- 
tion of a statute which he contends is unconstitutional. It 
would do violence to justice to shut him off from making this 
contention, because he accepted the license rather than subject 
himeelf to loss of his property or to penal servitude. 

We think it is open to defendant, charged in this Court with a 
violation of an Act, to object to that Act as unconstitutional 
whether he protested against the license in the form offered, or 
not. Such an objection is always open to a defendant charged 
with a criminal offense. 

We are fully impressed with the obligation resting upon us to 
vindicate every act of the Legislature, if possible, and to show 
respect to its wisdom, its integrity and its patriotism, by pre- 
suming in favor of the validity of the Act until its violation of 
the Constitution is established beyond all reasonable doubt. 

It is urged by defendant that the Act requiring a trader in 
ordinary merchandise to keep “full, true and correct books of 
account in the English, Hawaiian or some European language,” 
authorizes an interference with personal freedom and private 
property as is forbidden by Articles 1 and 14 of the Constitution. 
These Articles secure to all persons in this Kingdom of all 
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races, whether citizens or aliens, the enjoyment of life and 
liberty and the right of acquiring, possessing and protecting 
property according to law. They also secure them in pursuing 
and obtaining safety and happiness, and that their property 
shall not be taken for public use except upon due process of 
law and just compensation. 

But though the Act does impose restrictions upon the liberty 
of the person and burdens upon his right of acquiring property, 
it is contended on behalf of the Crown that these are regulations 
proper and necessary to be made in the exercise of the police 
power of the State for the public good. 

It becomes necessary to examine the Act in order to see if 
these regulations are of this character. 

Books of account are the records of transactions of the trader. 
They are for his conyenience. But they are not essential to the 
conduct of the business of buying and selling. and the public 
who buy of the traders are not concerned whether books of 
account are kept or not. A customer of a storekeeper has no 
occasion to examine the storekeeper’s books, and would not be 
able to do this without the consent of the storekeeper. It is said 
that creditors of a trader are: interested in full, true and correct 
books of account being kept by him. But creditors are a limited 
class, who voluntarily and for their own profit sell goods toa 
dealer upon credit. If a seller of merchandise to a trader dis- 
trusts his ability to pay, he may refuse the credit or require 
security. This is entirely a matter of private agreement in 
which the public are not interested. Creditors are protected by 
the law of bankruptcy, which authorizes the Court to punish 
a bankrupt, who with intent to conceal the true state of 
his affairs has willfully omitted to keep at any time proper 
books of account, and refuse a certificate of discharge in such 
case. 

But the preamble of the Act sets forth that “ whereas, by the 
failure of tradesmen and others to keep accounts in the English, 
Hawaiian or some European language, many frauds have been 
perpetrated,” etc. This is a bald statement. Upon whom are 
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the frauds perpetrated? Upon the public who buy of the 
tradesmen ? The only frauds that could be thus perpetrated 
would be by fictitious entries by which a customer might be 
charged with goods he did not purchase, or with prices he did 
not agree to pay. These are issues of fact which would have to 
be established in Court by competent evidence irrespective of 
the language in which the entries were made in the trader’s 
books. If the entries were made in a language not understood 
by the Court or jury, they would have to be translated into a 
language which the Court or jury could understand. 

But the second part of the preamble goes further and recites 
that in order to prevent future perpetration of such frauds it is 
necessary that the accounts of all persons holding wholesale or 
retail licenses should be kept in full, as well as in the English, 
Hawaiian, or some European language; and Section 1 of the 
Act goes still further and requires that the license shall be 
issued upon the express condition that the licensee shall keep 
full, true and correct books of account of all business, and that 
the books shall be in the languages mentioned. 

It is thus made a criminal offense to keep books of account 
that are not full, or that are untrue or incorrect. The Legis- 
lature thus attempts to punish as criminal, carelessness, forgetful- 
ness and want of arithmetical skill! The bare statement of 
this proposition is sufficient to make it evident that the Legis- 
lature has transcended its prerogatives in such an attempt. It 
may be said that the iaw would not punish carelessness or for- 
getfulness or want of skill, and that unless entries in the books 
of account were omitted, or wrong entries made with the inten- 
tion to defraud others, they would not be punishable. But the 
Act does not make the intent to detraud an ingredient of this 
offense. 

It would seem as if the Legislature prefixed this preamble to 
the Act in order to justify the enactment, but it is no part of 
the law. This legislation is an attempt to impose a restriction 
and a burden upon the exercise of a lawful employment, which 
borders upon tyranny. It would be as reasonable to enact that 


THE KING vs. LAU KIU. 495 


each storekeeper should employ a stated number of clerks who 
should all be of a certain favored race, and who should be paid 
a named salary. Such restrictions would be intolerable. 

An illiterate man with a good memory could very well manage 
a limited business without the aid of any books of account. 
Shall he be punished for his want of educational advantages by 
being compelled to hire bookkeepers who are acquainted with 
the named languages ? 

The Constitution forbids the trammeling of the guaranteed 
right of acquiring and possessing property by any burdens and 
restrictions except snch as are necessary to prevent the inflic- 
tion of injury to others. 

The right exists in all persons to exercise the ordinary call- 
ings of life and the pursuit of them can only be restrained and 
regulated by the State in the exercise of the police power to 
prevent the doing of damage to the public or third persons. 

As says Tiedeman in Limitations of the Police Power, Section 
101: ‘When the calling is not dangerous to the public, either 
directly or indirectly, it cannot be subjected to any police regu- 
lation whatever which does not fall within the power of taxa- 
tion.” 

As Herbert Spencer, in Social Statics, page 94, expresses it, 
“Every man may claim the fullest liberty to exercise his facul- 
ties compatible with the possession of like liberty by every other 
man.” 

Tiedeman says again in Section 101: “It is conclusive that 
the general requirement of a license for the pursuit of any busi- 
ness that is not dangerous to the public can only be justified as 
the exercise of the power of taxation.” 

In the Slaughter House Cases, 16 Wall., 36, Mr. Justice Field 
says: “ All sorts of restrictions and burdens are imposed under 
the police power; and where these are not in conflict with any 
Constitutional prohibition or fundamental principles, they can- 
not be successfully assailed in a judicial tribunal. But under 
the pretense of prescribing a police regulation, the State cannot 
be permitted to encroach upon any of the just rights of the 
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citizen which the Constitution intended to secure against 
abridgment.” Judge Cooley says: ‘The limit to the exercise 
of the police power must be this: the regulations must have 
reference to the comfort, safety and welfare of society.” Const. 
Lim., 719. 

In Ke Jacobs, 98 N. Y., 110, the Court said: ‘The police 
power is not without limitations, and in ite exercise the Legis- 
lature must respect the great fundamental rights guaranteed by 
the Constitution. If this was otherwise, the power of the Legis- 
lature would be practically without limitation. Generally, it is 
for the Legislature to determine what laws and regulations are 
necded to protect the public health and secure the public com- 
fort and safety. and while its measures are calculated, intended, 
convenient and appropriate to accomplish these ends, the exer- 
cise of its discretion is not subject to review by the Courts. But 
they must have some relations to these ends.” 

“ Under the mere guise of police regulations, personal rights 
and private property cannot be arbitrarily invaded, and the 
determination of the Legislature is not final and conclusive. 
What are the subjecte of the exercise of the police power is 
clearly a judicial question.” Town of Lake View vs. Rose Hill 
Co., 70 I1., 191. See People vs. Gillson, 109 N. Y., 389. 

The Courts must be able to see that the regulation which in- 
terferes with personal liberty and private property without due 
process of Jaw has, in fact, some relation to the public welfare, 
and that its protection is aimed at ard that it is appropriate 
and adapted to that end. 

The clause requiring that the books of account shall be kept 
in the Hawaiian, English or some European language is equally 
objectionable. The fact that the books are kept in some one of 
these languages will afford no security against the perpetration 
of frauds. There is no intrinsic quality in these languages that 
makes dishonesty less possible in them than in others not in 
this honored class. The Legislature cannot, without infringing 
upon liberty and the rights of property, thus discriminate. The 
argument that the Chinese language, which is evidently the one 
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that is to be sought to be proscribed by this Act, is occult and 
understood by few, other than the Chinese themselves, is of no 
force, for there are European languages that are as little under- 
stood in this Kingdom as Chinese, and yet books of account are 
allowed by this Act to be kept in them. 

As before stated, the books of account as evidence in judicial 
investigations would have to be translated into a language under- 
stood by the Court and jury, whether written in Hawaiian, 
Greek, Welsh or Hungarian, which are privileged by the Act 
under consideration, or whether written in Chinese, Japanese, 
Persian or Samoan, which are prohibited by it. 

Neither the public safety, health or welfare would be promoted 
by this legislation requiring books of account to be kept in the 
Hawaiian, English or some European language. The Act would, 
on the contrary, impose a grievous burden upon all who happen 
not to know any of these favored languages, or who are too 
ignorant to keep any books of account. 

It is plainly in violation of the Constitution as a restriction 
upon the liberty of the person and his right of acquiring and 
possessing property, and cannot be sustained. 

The second section, which confers the authority upon the 
Minister of the Interior, his duly authorized representatives, the 
Marshal, or any of his deputies, or any Sheriff or Deputy Sheriff, 
to enter the licensee’s place of business and inspect his books of 
account to see if they are full, true and correct, and if they are 
kept in the Hawaiian, English or some European language, is 
so palpably in violation of Article 12 of the Constitution, which 
establishes that “ Every person has the right to be secure from 
all unreasonable searches and seizures of his person, his house, 
his papers and effects,” etc., as to require no comment. The 
Attorney-General intimated at the argument that it would be 
difficult to sustain the constitutionality of this section. 

The power to subject a person to the visits of the police to over- 
haul and scrutinize his books of account savors of the Inquisition 
and of the Star Chamber, and might prove to be an instrument 
of oppression and totally subversive of the liberty of the subject. 
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Moreover, the power to examine books of account to see if the 
Act is complied with is equivalent to a compulsory production 
of evidence against the individual, and is in direct violation 
of Article 9 of the Constitution, which prescribes that “No 
person shall be compelled, in any criminal case, to be a witness 
against himself.” See Boyd vs. U. S., 116 U. S.. 616, and Rez 
vs. Luce, decided by the Chief Justice of this Court, March 15, 
1888. See 6 Hawn., 684. 

We find it impossible to sustain this Act, and are obliged to 
hold that every section of it is unconstitutional and void. The 
conviction of the defendant under it is quashed, and he is dis- 
charged. 

C. W. Ashford (Attorney-General), for the Crown 

P. Neumann and F. M. Hatch, -for defendant. 


WING WO CHAN & COMPANY vs. THE HAWAIIAN 
GOVERNMENT. 


SUBMISSION. 
HEARD BY CONSENT, DECEMBER, 17, 1888. 


Jupp, C.J., McCuLLY, Preston, BICKERTON and Dore, JJ. 


So much of Chapter 67 of the Laws of 1888 as provides that liquors in 
domestic shipment, not being labelled with the name and quantity 
of the liquor and the names of the shipper and consignee, may be 
seized by any police officer, and may be declared by the Court 
before which such case shall be brought to be forfeited to the use 
of the Hawaiian Government, is pronounced unconstituticnal 
because the statute does not provide for notice of hearing to the 
parties interested. 


OPINION OF THE Court, BY McCuLty, J. 


The following is the submission in this case: “It is hereby 
respectfully represented unto your Honors, by the undersigned, 
C. Mow Keung and Chang Ping, partnere in business under the 
firm name of Wing Wo Chan & Company, of Honolulu, herein 
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called the plaintiffs, and C. W. Ashford, Attorney-General of 
the Kingdom, acting for and on behalf of the Hawaiian Gov- 
ernment, herein called the defendant, as follows, to wit: 

1. That said plaintiffs are and were on November 5th, 
instant, licensed wholesale dealers in spirituous liquors, con- 
ducting business as such at said Honolulu. 

2. That on, to wit, the fifth day of November aforesaid, the 
plaintiffs at said Honolulu billed and shipped by the steamer 
Likelike (a steamer engaged in the carrying trade between 
certain of the ports of this Kingdom), certain, to wit, nine pack- 
ages or cases of spirituous liquor, with intent that the same 
should be carried and conveyed by and upon said steamer to 
the port of Kahului, in the Island of Maui, and there delivered 
to some third person or persons, to wit, to certain consignees, to 
wit, to one Ah Mee, of Wailuku in said Island of Maui, who 
then and there was and now is licensed to sell spirituous liquors 
at retail. 

3. That said spirituous liquor was not when so billed and 
shipped as aforesaid, or at any time since then nor was any of 
it, nor were the packages or cases containing the same or any 
of them, plainly labelled, or labelled at all in the English or 
Hawaiian language, with the name or names of the shipper 
thereof. or with the name or quantity of the said spirituous 
liquor, but the initials of the shipper’s name, to wit, “ W. W.C.,” 
were labelled thereon. 

4. That the said spirituous liquor was on, to wit, the date 
aforesaid. at said Honolulu, and after it had been so billed and 
shipped as aforesaid, seized by certain police officers, for the 
reason that the same was not labelled as required by law, but 
no sworn complaint or writ, warrant or other process was made 
or issued concerning or authorizing such seizure. 

5. That after such seizure, said spirituous liquors seized as 
aforesaid were carried before the Police Court, of Honolulu, with 
request * * * * on the behalf of said Government that 
the same should be declared forfeited to the use of the Ha- 
waiian Government. 
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6. That on, to wit, the fifteenth day of November, instant, 
after the hearing of evidence in this behalf, an order and judg- 
ment were rendered in and by said Police Court, wherein and 
whereby said spirituous liquors seized as aforesaid were declared 
forfeited to the use of the Hawaiian Government, for the reason 
that the said liquors, when so billed and shipped as aforesaid, 
were not labelled as by law required. 

7. That said liquors declared as aforesaid to be forfeited are 
now in the custody of the Marshal of the Kingdom, who is about 
to sell the same, under the claim that he is so instructed by law. 

Wherefore the said plaintiffs claim as follows: (said defen- 
dant resisting each such proposition) to wit: 

First. That said seizure of plaintiffs’ said property was in 
violation of plaintiffs’ constitutional rights in the premises, and 
that so much of Chapter LXVII. of the Laws of 1888, or of 
any other statute of this Kingdom, as purports to author- 
ize such seizure or such judgment, is unconstitutional and 
void. 

Second. That even if such seizure or judgment were con- 
stitutional, the said Police Court of Honolulu had no authority 
to entertain said request to forfeit said liquors as aforesaid, or 
to declare the same forfeited to the use of the Hawaiian Govern- 
ment. 

Third. That the said Marshal, in behalf of the Hawaiian 
Government, now illegally retains in his possession the said 
property of said plaintiffs, and that the Hawaiian Government 
is not entitled to the use or proceeds thercof. 

And so the said parties subniit the above facts for the décision 
of your Honors, hereby further representing that said recited facts 
constitute a real controversy between them, and that these pro- 
cecdings are undertaken in good faith, to determine their 
respective rights in the premises. 

If the said Justices, or a majority of them, shall be of opinion 
that the said judgment of said Police Court was rendered with- 
out jurisdiction to render the same, or that said judgment is 
for any other reason illegal or erroneous, then said Justices are 
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respectfully requested to render such judgment as would be 
appropriate in an action in this Court by the plaintiffs against 
the defendant for the replevin of said goods. 


By THE Court, PER McCutty, J. 


It is not doubtful that the sale of and traffic in spirituous 
liquors is a matter coming within the scope of the Police power 
of the State. It is constitutionally lawful to impose upon it 
many restrictions and regulations which are not imposed upon 
the sale and traffic in other kinds of goods, wares and mer- 
chandise. 

It is not doubtful that there may be legislation to better pre- 
vent illicit traffic in spirituous liquors, and that such legisla- 
tion may provide that spirituous liquors in transportation shall 
be iabelled with the name and quantity thereof and with the 
names of the shipper and consignee. In this regard no con- 
tention is made by the plaintiffs herein, and the issue is not 
raised by the specified points of law in the statement. 

These points are two, the first being that the seizure of 
plaintiffs’ property was in violation of his constitutional rights 
in the premises, and that so much of Chapter LXVII. of the 
Laws of 1888 as purports to authorize such seizure or such 
judgment is unconstitutional. The parts of this Act applicable 
are Sections 4 and 5, which provide that liquors shipped shall 
be labelled with the name and quantity of the liquor and the 
names of the shipper and consignee, and that it shall be lawful 
for any police officer to seize and detain any liquor not so 
marked, and that “any liquors so seized may be declared by 
the Court before which such case shall be brought, to be for- 
feited to the use of the Hawaiian Government.” 

The seizure was made without warrant. This statute requires 
none, and it cannot be maintained that the statute is for that 
reason unconstitutional. It must be, of necessity, that many 
acts of seizure be authorized to be made without a warrant, and 
no other instance is a better illustration of this rule of necessity 
than this case of the summary seizure of guods which are found 
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in transit in violation of prescribed regulations of shipment. 
Chief Justice Shaw says of this in Kennedy vs. Favor, 14 Gray, 
200, ‘The authority to seize liquors without a warrant, though 
sometimes necessary, is a high power, and being in derogation 
of common law right, it is to be exercised only where it is 
clearly authorized by the statute or rule of law which warrants 
it.” 

The seizure alone may be not “unreasonable” and not in 
violation of the constitutional provision against unreasonable 
seizure. 

The real contention, in our apprehension, is that the statute 
is unconstitutional in prescribing the proceedings for condem- 
nation, and so the seizure and judgment are in pursuance of a 
statute unconstitutional to this extent, as conflicting with 
Article 9, “no person * * shall be deprived of his property 
without due process of law.” 

What is “due process of law” has been set forth in many 
judicial decisions, and is not of doubtful import. We may take 
the expression of Mr. Justice Bronson, in Taylor vs. Porter, 4 
Hill, 147, that “the words cannot mean less than a prosecution 
or suit conducted according to the prescribed forms and 
solemnities for ascertaining guilt or determining the title to 
property.” 

One of the essential forms and solemnities of a trial is that 
the accused persons, or the owners of sized property against 
which proceedings are taken, shall have notice and an oppor- 
tunity of defense. 

If the proceeding is in rem, actual notice must be given to 
owners, or if they are not known, constructive notice by a pub- 
lication of notice, which reasonably may inform them of the 
tribunal and of the time and place when proceedings are to be 
had for condemnation. 

The theory upon which a judgment in rem is regarded as 
being binding upon all the world, is that all the world have 
constructive notice of the seizure, with the cause and purpose of 
thei king, and the time and place at which any person may 
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appear before a competent tribunal and have a trial before the 
condemnation of his property. Fisher vs. McGirr, 1 Gray, 35; 
HHibbord vs. The People, 4 Mich., 126. 

Audi alteram partem is a fundamental maxim. “To be fully 
heard in his own defense,” is guaranteed by Article 7 of the 
Constitution. This is strictly applicable to proceedings under 
this statute, for it is essentially penal in its character. In the 
case before us the claimant of the property was not allowed to 
become a party in the confiscation proceedings. It has been 
suggested that if this was a mistake it need not affect the 
validity of the law, for a different precedure will be followed in 
subsequent cases. In Hibbord vs. The People, cited above, the 
Court say: “Itis said that the proceedings under the liquor 
law may be so conducted consistently with its provisions as to 
secure the person whose property is seized all his constitutional 
right. If this is possible that is not enough. The law must 
afford to the accused the means of demanding and enforcing his 
constitutional rights and if it authorizes a course of procedure 
which would deprive him of them, it is void. It is not left to 
the discretion of prosecutors or magistrates to adopt a course of 
procedure which may or may not be in conformity with the 
requirements of the Constitution, as they may elect.” The 
term “rights” implies as much as this: The seizure and 
immediate confiscation and destruction of perishable articles 
offered for sale or going to places of sale, which are in an unfit 
condition for use, is an obvious and necessary exception 
to the principle which requires notice and opportunity of 
defense. 

The case of Tirck vs. Anderson, 57 Cal., 251, strongly pro- 
nounces that consfications without a judicial hearing and judg- 
ment, after due notice, are void, as not being due process of 
law. Judge Cooley, in his Constitutional Limitations, says, “no 
man can by his misconduct forfeit his property unless steps 
are taken to have the forfeiture declared in due judicial pro- 
ceedings. Forfeitures of rights or property cannot be adjudged 
by legislative Act; and confiscations without a judicial hearing 
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and judgment after due notice, would be void, as not due pro- 
cess of law.” 

This doctrine is not and cannot be controverted. Rut the 
argument is that there has been a hearing in this case, that the 
Court heard before it condemned, having taken oral testimony 
to support the evidence of its own eyes, by the inspection of the 
packages then being in court, that so it proceeded upon inquiry 
and rendered judgmeut only after trial. 

Who was heard? 

Not the owner of the property proceeded against. The 
statute makes no provision for citing, notifying or hearing him. 
All proceedings in rem require so much. To call this a hearing 
when the party in interest cannot be heard, is a use of the 
term which is fallacious. 

These principles and authorities require us to hold that the 
provisions of this Act which authorize the seizure of property 
without a legal method of proceedings in condemnation, and the 
condemnation without due process of law, are in conflict with 
rights secured by the Constitution, and so the statute to the extent 
found to be unconstitutional is to that extent void. Section 5 is 
therefore pronounced void. If there are other portions of the 
statute not dependent upon those parts which are here adjudged 
to be unconstitutional, they are not affected by this determina- 
tion. Warren vs. Mayor, etc., of Charlestown, 2 Gray, 99. 

The second point in the submission, concerning the jurisdic- 
tion of the Police Court to entertain such proceedings, it does 
not seem necessary to consider, in view of the conclusion that 
they would be unconstitutional without respect to the Court in 
which they might be brought. 

The submission praying that the Justices of the Court, or a 
majority of them, if the judgment of the Police Court be found 
to be illegal or erroncous, may render a judgment appropriate 
to an action of replevin for the goods, we hereby adjudge that 
the plaintiffs herein do have and take the goods heretofore 
declared forfeit, with their lawful costs. 

C. W. Ashford (Attorney-General), for plaintiffs. 

A. S. Hartwell, for defendants. 
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THE KING vs. AUG. C. FERNANDEZ. 
APPEAL FROM THE PoLice Court oF HoNoLvuLu. 
HEARD BY Consent, DECEMBER, 1888. 


Jupp, C.J., McCunty, Preston and Bickerton, JJ. Dore, J., 
Diseenting. 
Section 1 of Chapter LXVII. of the Laws of 1888, is pronounced un- 
constitutional and void, because: 


1. The Act being entitled “ An Act to better Prevent Illicit Traffic in 
Spirituous Liquors,” this section provides that the mere pos- 
session at his place of business, by a person whose business requires 
a license, of liquor beyond a certain small prescribed quantity is 
an offense, without regard to an intent to traffic therein. This 
offense not being indicated by the title of the Act, it does not 
conform to the requirement of Article 77 of the Constitution. 


2. The provisions of said section are not within the proper compass of 
the Police Power of the State, and establish an arbitrary dis- 
crimination against a class of persons, in violation of the equal 
property rights guarauteed by Article 1 of the Constitution, 


Opinion OF THE Court, BY McCutty, J. 


The defendant appeals from a conviction in the Police Court 
of Honolnlu, for keeping on his premises, in Honolulu, on the 
5th of November, 1888, on King street, five gallons of spirituous 
liquor, to wit, of Madeira wine and beer, contrary to the pro- 
visions of Section 1 of Chapter LXVII., of the Acts of 1888, the 
defendant being a licensed storekeeper. 

The defendant admitted the facts charged, but claims that 
they do not constitute a criminal offense under the Constitution 
and Laws of the Hawaiian Islands. 

The statute is entitled “An Act to better Prevent Illicit 
Traffic in Spirituoug Liquors.” 

Section 1 is as follows: “It shall be unlawful from and after 
the passage of this Act, for any person or persons conducting or 
carrying on any business or trade, for the carrying on of which 
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a license is required by the Government, or for any other person 
except druggists, physicians and licensed dealers in spirituous 
liquors, to have or keep or permit on or about the premises 
where such business or any portion thereof is carried on, or 
where any portion of the stock used or kept for such business is 
stored, any spirituous liquors, except for the use of those engaged 
on the premises, and which shall not exceed at any time one- 
half-gallon of wine or beer, or one quart of ardent spirits. The 
definition of the term: spirituous liquor herein shall be the same 
as is contained in Scction 2 of Chapter LXIV. of the Laws of 
1832.” 

It is strongly contended by defendant’s counsel that the sec- 
tion has no sensible and consistent meaning, and that the strict 
reading of its clauses yields only absurdities. 

It cannot be denied that the statute is so lacking in plain 
meaning that it requires close examination to determine what 
is hercin enacted. 

What scope and effect is to be given to the words “for any 
other person except,” etc.? Ifwe make a parenthesis about the 
excepted matter, the thing said is that no person holding a 
license, and no other person, shall keep or suffer to be kept on 
the business premises of a licensee any spirituous liquors ; 
druggists, physicians and Heensed dealers in spirituous liquors 
are excepted. They are not prohibited from keeping spirituous 
liquors on any licensed premises, either their own or of other 
persons. On the other hand, the licensee shall not permit any 
person to keep liquor on his premises—druggists, etc., not cx- 
cepted. The most favorable interpretation which will support 
the statute and conform to the supposed intention of the Legis- 
lature, it’being presumed not to intend absurdity, is that these 
three excepted classes are excepted from drawing the penalty 
on one who permits them to do what the law allows them to do, 
or we may adopt the interpretation that as these three excepted 
classes have premises of their own, it is intended that they may 
keep spirituous liquors on their own premises, merely by apply- 
ing liberally the rule reddendo singula singulis. Neither of these 
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interpretations is quite satisfactory to us. But as the case 
before us does not touch anything in this exception, we may 
pass by the difficulty. 

The counsel for defendant contends that the latter part of the 
section must be taken to mean that it shall be unlawful for any 
person except druggists, ete., to keep spirituous liquors on his 
premises unless it shall exceed the prescribed amount; but we 
do not find the difficulty in giving the second excepting clause 
a reasonable meaning. It is an appendage. If the sentence 
closed with a period after “any spirituous liquors,” there 
would be a total prohibition. Now there is added ‘except 
[spirituous liquors] for the use of those engaged on the premises, 
and which [spirituous liquors] shall not exceed,” ete. The 
words we have added in brackets are not requisite to supply 
omissions or deficiencies; what is excepted for use can mean 
nothing else than the immediately preceding subject, and the 
relative pronoun refers to its nearest antecedent. 

With the view that the statute certainly enacts that the 
holders of business licenses shall not keep spirituous liquors on 
their premises except a specified small quantity for personal use, 
is the Act unconstitutional? The first section is complete in 
itself so far as describing and enacting a certain unlawful act. 
The penalty for this is contained in the sixth section, which, in 
a general way, prescribes a penalty for the violation of any pro- 
vision of the Act. there being sundry things prohibited in sundry 
sections. 

What is prohibited in section first is the mere possess‘on by 
licensees of spirituous liquor without intent to traffic in it. But 
spirituous liquors may legally be sold, and legally bought and 
possessed. This statute creates a new, distinct offense. The 
possession of liquor without selling or intent to sell has hitherto 
been lawful. The possession without intent to traffic is not 
related to the offense of illicit traffic. How can it be said that 
one who possesses spirituous liquor, being legal goods in which 
he does not intend to traffic, and in fact never does traffic, has 
violated any law for the prevention of traflic? The title of this 
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Act does not, therefore, express the action which is made penal 
by it, mere possession without intent, etc. Article 77 of the 
Constitution requires that every law shall embrace but one 
object, and that shall be expressed in the title. The title of 
what is enacted in this law should be to prohibit the possession 
of liquor and illicit traffic in it. A comparison with other sec- 
tions of the law will show the necessity of expressing that an 
act, lawful otherwise, must be done with unlawful intent in 
order to make it criminal. Section 2 prohibiting the forward- 
ing of orders for liquor, applies only to orders with intent that 
the spirits shall be delivered to another person, which is a traffic. 
Section 8 prohibits receiving into possession spirituous liquor 
with intent to sell, transfer or dispose of it to others. Section 4 
requires that the shipment without labels, which is prohibited, 
shall be with intent to deliver or traffic it tothird persons. And 
no one of the three offenses hereby established is committed 
without an intent to traffic, which must therefore be affirmatively 
shown, and which admits of defense. 

We may also illustrate the difference-of this law from other 
legislation and the specific novelty of it, by comparison with the 
Act of 1882, Chapter XLIV., Section 33, which has been sup- 
posed to cover somewhat similar ground. That enacts that 
circumstances existing which tend to show an intent to traffic 
and a traffic, such as some significant sign, a fitting of a bar 
with its apparatus, such as to induce a reasonable belief that 
there is a traffic, and the possession of more spirituous liquor 
than is reasonably required for the use of persons residing on 
the premises, shall be deemed prima facte evidence of unlawful 
sale of liquor. That is to say, that it is sufficient proof, until 
rebutted, without evidence of particular sales. No one is punish- 
able without such evidences of intent to commit illicit traffic. 
It is a statute rule of evidence. 

The law we are now considering establishes as an offense that 
which is not illicit traffic, under a title which is confined to 
illicit traffic, and does not express the new offense. It must be 
held, therefore, that the first section contravenes Article 77 of 
the Constitution, and is void for this reason. 
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Counsel for the defendant contends that the section is in 
conflict with those articles of the Constitution which guarantee 
an eqality of rights. 

The operation of this Act is confined to one class of the com- 
munity, viz., those persons whose business or trade requires to 
be carried on under a license. 

It is indisputable that the police power of the State may law- 
fully be applied to restrict uses of property—when the welfare 
or safety of the community requires it. But it will be found 
that these laws are of general and equal application. The Act 
of 1882, which we have cited above, applies to all persons. It is 
not only the holder of a store license, for instance, to whom the 
rule of evidence derived from circumstances which tend to show 
an illicit traffic is applied, but equally any other person to whom 
such circumstances attach themselves. 

The law restricting the storage of kerosene applies to all 
persons; so do the laws relating to gunpowder, to dynamite, 
giant powder, etc., the law respecting nuisances and offensive or 
corrupt substances; and they all relate to articles and things 
which the public welfare, safety or health require to be guarded, 
restricted or suppressed. 

In our view the term “dangerous” cannot be applied to 
spirituous liquors in the sense in which it belongs to dynamite, 
gunpowder, benzine, kerosene, etc., and there is a fallacy in so 
using it. Noone will claim that the laws restricting the deal- 
ing in spirituous liquors are based on the danger from the 
inflammable quality of pure alcohol. We apply the same word 
“danger” to the risk of acquiring an injurious or evil habit, and 
to the liability of destruction of persons and buildings by ex- 
plosives; but they are different things. One is subjective, the 
other is objective. Whoever and whatever is within the circle 
of damage of a dynamite explosion is liable to be destroyed. 
Spirituous liquors are to the majority of people, and to all cer- 
tainly who do not choose to partake of them, not harmful and 
not dangerous. 
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And it does not appear why the possession of spirituous 
liquors is dangerous to the public welfare specially, and only 
in the case of persons carrying on business under a license. It 
will be seen by examining the list of businesses required to be 
licensed, that there is a great variety in their character, and that 
many are of a description not suggesting a reason for being 
placed under this penal police restriction as to keeping spirituous 
liquors on the premises. It is not only vendors at wholesale and 
retail of iniported goods who must be licensed, but banks, dairys, 
livery stables, pork butchers, sellers‘of salmon, sportsmen (on 
the Island of Oahu), cake peddlers, hacks and hack-drivers, 
inter-island passenger vessels, shore-boats, must be licensed. 
On the other hand, vendors of goods the growth or product of 
this Kingdom are, with few exceptions, e.g., awa, not required to 
take license; soda-water stands, and other vendors of home- 
made non-intoxicating drinks, require no license, although it 
would seem that the evil to be remedied might as probably be 
encouraged in these as in licensed businesses. 

While the police power may be exercised severely within the 
limits of what is for the public welfare and safety, it cannot he 
considered lawful to make arbitrary discriminations, nor to 
accomplish other objects under an unfounded declaration that 
they are within the proper compass of this power. Mugler vs. 
Kansas, 123 U.S., at page 661; People vs. Gillson, 109 N. Y., 
889; In Re Jacobs, 98 N. Y., 98; The King vs. Lau Kiu, lately 
decided in this Court, ante, page 489. 

Mugler vs. Kansas, 123 U. S., has beeen cited as supporting 
the Crown in this case. We think there is an essential differ- 
ence in the cases. 

The Constitution of the State of Kansas provided that “ the 
manufacture and sale of intoxicating liquors shall be forever 
prohibited in this State except for medical, scientific and 
mechanical purposes ;” and the statute provided that all places 
where such are manufactured, sold, bartered or given away are 
common nuisances, etc. The prohibition is total, and to all 
classes. It is obvious that rulings of the Court on such legisla- 
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tion do not apply to the case where the liquor is a lawful com- 
modity, and to the prohibition of a certain class of the com- 
munity to possess it without unlawful intent. 

It was submitted in argument by defendant’s counsel that a 
condition to the effect proposed by this section might, if there 
were such a law, be added to licenses, with the penalty of a 
cancellation for breach. In view of the observations made in 
the recent case of Wing Wo Chan vs. The Hawaiian Government, 
ante, page 498, and of T'he King vs. Lau Kiu, ante, page 489, this 
seems very doubtful; but such a case is not before us. The 
licensees find that a law applicable only to themselves prohibits 
them in acommon right. We consider that this is in contra- 
vention of the equal property rights guaranteed by the first 
article of the Constitution. 

Upon these several considerations we hereby pronounce Sec- 
tion 1 of the Act in question void. 

The judgment of the Police Court is reversed—the defendant 
acquitted. By virtue also of the decision in Wing Wo Chan’s 
case, the liquor seized could not be confiscated. 

C. W. Ashford (Attorney-General), for the Crown. 

A. S. Hartwell, for defendant. 


Dissentine Opinion oF Mr. Justice Dote. 

This is an appeal from the Police Court, Honolulu, on points 
of law. 

The defendant being a licensed storekeeper, was arrested for 
having on his premises in Honolulu, where he carried on his 
business, five gallons of spirituous liquors contrary to the pro- 
visions of Section 1. of “ An Act to better prevent illicit traffic 
in spirituous liquors,” passed by the Legislature of 1888. 

The defendant admitted the facts charged, but defended the 
prosecution on the ground that they did not make a criminal 
offense under the laws and Constitution. 

He was sentenced to pay a fine of twenty-five dollars and 
costs, and the spirituous liquor mentioned was confiscated. 
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The defendant appealed to the Supreme Court in Banco upon 
the following points of law, to wit: 

“1. Because Section 1 of Chapter LXVII. of the Session 
Laws of 1888, under which the said charge is brought, is uncon- 
stitutional and void, and particularly because the same is in 
conflict with the provisions of Articles 1, 6,9, 12, 14 and 47 of 
the Constitution. 

“2, Because the Act charged against the defendant is not a 
criminal offense under the Constitution and Laws of the Hawa- 
iian Islands. 

“3. Because the judgment herein made against the defendant 
is contrary to the Laws and Constitution of the Hawaiian Islands, 
as being based upon an unconstitutional provision of the 
statute.” 

The enactment in question is as follows: ‘It shall be 
unlawful from and after the passage of this Act, for any person 
or persons conducting or carrying on any business or trade, for 
the carrying on of which a license is required by the Government, 
or for any other person except druggists, physicians and licensed 
dealers in spirituous liquors, to have or keep or permit on or 
about the premises where such business or any portion thereof 
is carried on, or where any portion of the stock used or kept for 
such business is stored, any spirituous liquors, except for the 
use of those engaged on the premises, and which shall not 
exceed at any time one-half gallon of wine or beer, or one quart 
of ardent spirits.” 

There is no question that that part of the judgment which 
confiscated the liquor mentioned in the pleadings must be: over- 
ruled, as there is no law that authorized the forfeiture of liquor 
so unlawfully held. 

The defendant's counsel in his appeal claims that the law 
above quoted is unconstitutional, and he argues that a literal 
construction of the words of the statute produces au absurdity ; 
for instance, that the words, to quote only those nvcessary to an 
understanding of this question, it shall be urlatvful for any 
person except druggists, etc., to have or keep or permit on or 
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about the premises, “ any spirituous liquors, except for the use 
of those engaged on the premises, and which shall not exceed 
at any time one-half gallon of wine or beer, or one quart of 
ardent spirits,” can only mean that it shall be unlawful for any 
person, except druggists, etc., to have on his premises any 
spirituous liquors which shall not exceed one-half gallon of 
wine, etc.; in other words that no one can have less than that 
quantity unless he is a druggist, physician or licensed dealer 
in spirituous liquors. 

This is, indeed, an absurd conclusion, and if it is the law the 
defendant is certainly entitled to a discharge. To reach this 
interpretation it is necessary to consider the words, “ except for 
the use of those engaged on the premises,” as a parenthesis, and 
the defendant’s counsel has, for the elucidation of his point, 
placed them in brackets in his brief, which is not the case in 
the statute. If these words are read without considering them 
as a parenthesis, the interpretation contended for by defendant’s 
counsel does not belong to them; for instance, it shall be 
unlawful for any person except druggists, etc., to have “any 
spirituous liquors except for the use of those engaged on the 
premises and which (referring to the liquors for the use of those 
engaged on the premises) shall not exceed at any time one-half 
gallon of wine, etc.” Both of these renderings are possible 
from the words used: the rule of interpretation compels me to 
adopt the one that gives the statute effect, rather than the one 
that leads to absurdity. (Vattel’s 15 and 16 Rule.) “In con- 
struing penal statutes, we must not, by defining, defeat the 
obvious intention of the Legislature,” (Potter’s Dwarris, 247.) 
I have no difficulty in finding that the offense described is the 
having more than “ one-half gallon of wine or beer, or one quart 
of ardent spirits,” under the circumstances mentioned, and 
overrule the point made upon the construction of the statute. 

The defendant’s counsel further contends that the law, under 
which these proceedings have been taken, is unconstitutional in 
that it makes it an offense for storekeepers to do that which 


the rest of the community may do with impunity. 
33 
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Referring to the statute, we find it reads: “ It shall be unlaw- 
ful * * * for any person or persons conducting or carrying 
on any business or trade, for the carrying on of which a license 
is required by the Government, or for any other person except 
druggists,” ete., to keep on the premises where such business is 
carried on any liquor except for the use of those engaged on the 
premises, and then not more than the quantity limited. The 
words, “or for any other person,” extend the application of the 
statute to the whole community, “except druggists, physicians 
and licensed dealers in spirituous liquors,” they being the only 
pergons excepted by the statute. The evident object of the 
Legislature in the enactment of this provision, was to prevent 
such places of general resort as stores and other premises, used 
for carrying on such public pursuits as require a Government 
license, from being used for the illicit traffic in spirituous 
liquors, by forbidding the storage of liquors in such places 
either by the proprietors, or their customers or clients, or by 
anyone, except only in a very limited quantity, “for the use of 
those engaged on the premises.” Inasmuch as it is compara- 
tively easy for a person carrying on a business which attracts a 
large number of customers, to evade the law against the un- 
licensed traffic in liquors, under the fiction of storing liquor 
belonging to his customers, as well as in other convenient ways, 
the Legislature may well have considered that the success of 
the law requires that its provisions should include the whole 
community. Therefore the only inequality of the law is the 
exclusion of druggists, physicians and licensed liquor dealers 
from its provisions; but as they are authorized to sell spirituous 
liquors in connection with their respective pursuits, by the 
general “ Act to Regulate the Sale of Spirituous Liquors,’ and 
for perfectly obvious reasons, we need not consider this point 
further. Even considering the law in its application to bear 
mainly upon persons conducting some licensed business or 
occupation, it is not for that reason unconstitutional. “Laws 
public in their objects may, unless express constitutional pro- 
vision forbids, be either general or local in their application ; 
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they may embrace many subjects or one, and they may extend 
to all citizens, or be confined to particular classes, as minors or 
married women, bankers or traders and the like.” (Iowa R. R. 
Land Co. vs. Soper, 39 Iowa, 112, and Cooley’s Const. Lim., 482.) 

The point is also made by defendant’s counsel, that the pro- 
vision of law in question is unconstitutional because liquor is 
property, and to make its mere possession criminal would divest 
it of its property character. This would be true if the law for- 
bade ali possession of liquor, inasmuch as its purchase is legally 
provided for. But under the police power of the State, may not 
the possession of liquor be fenced about with precautions in 
order to diminish the evils arising from an illicit traffic ? 
The power of the Legislature to limit the right of property in 
liquor as well as in other things, the possession of which is 
liable to abuse or to be productive of injury to society, is 
generally recognized. The provisions of a former liquor law in 
this country, making it a penal offense to give liquor to a native 
Hawaiian, was a limitation of the right of property in liquor; 
the law compelling the erection of none but fireproof buildings 
within certain limits, is a limitation of the right of property in 
land; the law forbidding the storage of more than ten cases of 
kerosene in one place, is algo a limitation of the right of pro- 
perty. “It belongs to that department (legislative) to exert 
what are known as the police powers of the State, and to deter- 
mine, primarily, what measures are appropriate or needful for 
the protection of the public morals, the public health or the 
public safety.” (Mugler vs. Kansas, 123 U. S., 661.) The 
ground of such regulations is the public interest, and the Legis- 
lature is the judge of this. Because the Legislature has legal- 
ized the sale of spirituous liquors, it is not thereby restricted 
from limiting, controlling and regulating the use of such liquors 
in the hands of purchasers as it shall deem advisable for public 
order or public morals. The power of the State to prohibit the 
sale of spirituous liquors is unquestioned; this includes the 
lesser power of regulating the use and possession of liquor when 
the sale is legalized. We see an instance of this power of regu- 
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lating the use of articles that may be legally possessed, in the 
restriction of the use of giant powder, which may be legally 
bought and sold and held in possession, and yet the use of it for 
taking fish is made a penal offense by law. Judge Grier, of the 
Supreme Court of the United States, said in his concurring 
decision of the License Cases, reported in 16 Curtis, 577: “The 
police power, which is exclusively in the States, is alone com- 
petent to the correction of these great evils (resulting from in- 
temperance), and all measures of restraint or prohibition neces- 
sary to effect the purpose are within the scope of that authority.” 
The case of Mugler vs. Kansas, above referred to, decided that a 
Jaw which forbade anyone to manufacture liquor for his own 
use was Constitutional. The Court use the following lan- 
guage upon this point: “If, in the judgment of the Legislature, 
the manufacture of intoxicating liquors for the maker’s own use, 
as a beverage, would tend to cripple, if it did not defeat, the 
effort to guard the community against the evils attending the 
excessive use of such liquors, it is not for the Courts, upon their 
views as to what is best and safest for the community, to disre- 
gard the legislative determination of that question.” With equal 
truth it may be said that if, in the judgment of the Legislature, 
the accumulation of spirituous liquors in certain places fre- 
quented by the public tends to interfere with or to defeat the 
attempt to regulate and control the liquor traffic, and thereby to 
diminish the evils resuiting from an unrestricted use of spirituons 
liquors, it is not for the Courts to disregard the legislative deter- 
mination of the question, although it may differ from their own 
views as to what is necessary or expedient under the circum- 
stances. ‘This Court can know nothing of public policy except 
from the Constitution and the laws, and the course of adminis- 
tration and decision. It has no legislative powers. It cannot 
amend or modify any legislative acts. It cannot examine ques- 
tions as expedient or inexpedient, as politic or impolitic. Con- 
siderations of that sort must, in general, be addressed to the 
Legislature. Questions of policy determined there are concluded 
there.” (License Tax Cases, 5 Wall., 469.) The case of Mugler vs. 
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Kansas was finally decided in the Supreme Court of the United 
States about the end ot the year 1887, and perhaps shows an 
advance of judicial sentiment in the questions raised in its ad- 
judication; but I find in the well-known case of Fisher vs. 
McGirr, decided in the Supreme Court of Massachusetts thirty- 
five years ago, and reported in 1 Gray, 1-51, the following state- 
ment of law by that Court: “We have no doubt that it is com- 
petent for the Legislature to declare the possession of certain 
articles of property, either absolutely or when held in particular 
places and under particular circumstances, to be unlawful, 
because they would be injurious, dangerous or noxious.” To 
include liquors in this category is not a forced application 
of the principle, for the Legislature may reasonably decide 
that the possession of liquors in certain localities and in 
unlimited quantities would be injurious or dangerous to 
public order or public morals; and if they so decide, 
it is not for the Courts to dispute their conclusions. “ Rights 
of property, like all other social 4nd conventional rights, are 
subject to such reasonable limitations in their enjoyment as 
shall prevent them from being injurious, and to such reasonable 
restraints and regulations established by law, as the Legislature, 
under the governing and controlling power vested in them by 
the Constitution, may think necessary and expedient. (Shaw, 
Ch. J., in Commonwealth vs. Alger, 7 Cush., 53.) 

By this “general police power of the state, persons and pro- 
perty are subjected to all kinds of restraints and burdens, in 
order to secure the general comfort, health and prosperity of the 
state; of the perfect right of the Legislature to do which, no 
question ever was, or, upon acknowledged principles, ever can 
be made. so far as natural persons are concerned.” (Redfield, 
Ch. J. in Thorp vs. Rutland and Burlington R. R. Co., 27 Vt., 
140.) “A regulation, whatever may be its character, which is- 
instituted for the purpose of preventing injury to the public, and 
which does tend to furnish the desired protection, is clearly 
constitutional.” (Ticdeman’s Limitations of the Police Power, 
207.) And quoting from Judd, J., in the case of he King vs, 
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Tong Lee, 4 Hawn., 341-2, otherwise known as the Chinese 
Wash-houses Case: “Says Cooley on Constitutional Limita- 
tions, 577, ‘the limit to the exercise of the police power in these 
cases must be this: the regulations must have reference to the 
comfort, safety or welfare of society.’ The Act in question does 
purport to have reference to the comfort, safety and welfare of 
society. Its object, however injudiciously expressed, is plainly 
to repress what, in the opinion of the Legislature, tends to the 
dissemination and propagation of disease. We are unable to 
see that the Act in question violates this provision of the Con- 
stitution, as no property of the citizens is appropriated by the 
state, or destroyed without due process of law. * * * The 
judiciary is not vested with the authority to decide whether 
laws enacted by the Legislature are politic, wise or reasonable.” 
It may with equal correctness be said of the legislative regula- 
tion which this Court is asked to set aside, that it “does pur- 
port to have reference to the comfort, safety and welfare of 
society, and that its object, however injudiciously expressed, is 
plainly to repress what, in the opinion of the Legislature,” 
creates both an opportunity and a temptation to unlawfully 
traffic in spirituous liquors, and therefore tends to such traffic. 
It needs no argument to demonstrate that the unlimited 
accumulation of liquors in stores and offices frequ:nted by the 
public, and where the public may lawfully go, would, in itself, 
tend to a traffic in such liquors, and so be a menace to the 
public welfare. There is little force in the argument that the 
accumulation of liquor in certain places may not be prevented 
by law, as the accumulation of gunpowder or burning fluids is 
prevented, because it is not an explosive or a dangerous com- 
bustible. Such accumulation may be prevented if it menaces 
society in any way; the Legislature thinks it tends to illicit 
traffic in liquor; if this Court doubts the correctness of the 
legislative conclusion, it may not for that reason interfere, if we 
accept the foregoing authorities. I think that I have covered, 
in these conclusions, substantially all of the points raised by 
the defendant’s counsel in his argument. 


THE KING vs. FERNANDEZ. 519 


The notice of appeal specifies Articles VI., IX., XII., and 
XIV. of the Constitution as being in conflict with the law 
under consideration ; these are not in conflict with Section 1 of 
the “ Act to better prevent illicit traffic in spirituous hquors,” 
and the defendant’s counsel does not claim, in his argument, 
that there is such conflict; he does indeed argue against the 
right of seizure of liquors held against the provisions of Section 
lof the said Act, but that Section does not provide fur the 
seizure of such liquors, and Section 5. wh.ch does provide for 
such seizure, has been declared void by the decision in Wing 
Wo Chan & Company vs. Hawaiian Government (ante, page 498): 
moreover, there is nothing in the record to show that the liquors 
in question had been seized at all. 

It therefore seems to me that the judgment appealed from 
should be affirmed as to the fine and costs, but that that por- 
tion of it which decrees the forfeiture of the spirituous liquors 
mentioned in the complaint, should be overruled. 
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C. AFONG vs. KALE. 
Moron to Dismiss APPEAL From Porice Court, HoNno.utu. 
JANUARY TERM, 1889. 
Jupp, C.J., McCuLLY, Preston, Bickerton and Dots, JJ. 
The correct practice concerning appeals from the Police Court to the 
Supreme Court in Banco on points of law, is as follows: 


The points of law, if they have been made by the party during the 
trial, and are stated by the Police Justice on his minutes, need 
not be restated by the Justice on a separate paper, 


If the points on which the appeal is based were not made during the 
trial and (or) were not noted on the minutes, they must be 
reduced to writing and be presented to the Police Justice within 
the ten days allowed for perfecting the appeal. 


OPINION OF THE COURT, BY JUDD, C.J. 


The defendant was arrested by warrant of the Police Justice 
of Honolulu, charged with refusing to work according to the 
terms of a written contract of labor between him and Mr. C. 
Afong, his employer, plaintiff. The Police Justice, on the 24th 
October, 1888, ordered the defendant to return to the labor of 
his employer on Hawaii, or be imprisoned until he consented 
so todo. On the 31st October the Police Justice signed a cer- 
tificate which, after reciting the judgment, stated that an appeal 
from the said judgment was duly noted by the said. defendant 
to the Supreme Court in Banco, and that said appeal has since 
been duly perfected according to law. 

All the statutory requirements for an appeal of this character 
were complied with, that is, costs were paid and a bond for 
costs on appeal was exccuted and filed within ten days. 

On the 21st December a paper was filed, signed by the Pouce 
Justice, embodying the points of law on which the appeal to 
this Court was taken. 

The plaintiff's counsel moved to dismiss the appeal on the 
ground that the points of law were not certified to by the Police 
Justice within ten days after his judgment. 
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The Police Justice is required by Rule 39B. to forward with- 
out delay, after the appeal is perfected, to the Appellate Court, 
the certificate of appeal, which should state the nature of the 
action, the decision made, whether the appeal is to a jury or to 
the Court in Banco on points of law, and in the latter case the 
points of law should be distinctly stated. 

Section 1008 of the Civil Code requires that notice of an 
appeal taken and perfected from the Police Court to the 
Supreme Court should be given by the Justice immediately to 
the other party. and that the Justice shall, without delay, 
transmit to the Clerk of the Appellate Court a perfect transcript 
of the record and proceedings had before him. 

We held at the January Term, 1888, in Humuula Sheep 
Station vs. L. Ahlo (ante, page 213 ), that the record from the 
Police Court was incomplete in not stating the points of law 
upon which the appeal was based, and we refused to allow the 
appellant to return the record to the Police Court to be com- 
pleted, and declined to hear the appeal for the reason that there 
were no points of law in the case before the Court for its con- 
sideration on appeal. This case bore a close analogy to Rex rs. 
Lee Choy, April Term, 1867 (antc, page 62). In the case at 
bar the points of law are before us, vu: it appears that they 
were certified by the Police Justice and filed in this Court 
about two months after the appeal had, in other respects, been 
perfected and the record sent up. 

We consider the correct practice to be as follows: The 
points of law, if they have been made by the party during the 
trial, and are stated by the Police Justice on his minutes, need 
not be restated by the Justice on a separate paper. If they 
appear on the minutes, that is sufficient. 

If the points on which the appeal is based were not made 
during the trial, and (or) were not noted on the minutes, they 
must be reduced to writing und be presented to the Police 
Justice within the ten days allowed for perfecting the appeal. 

The Police Justice, then, has the record complete which he is 
to send up without delay. We expect this practice to be 
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followed hereafter. But as it is not entirely clear from the 
Statute and Rules that the points of law are to be prepared and 
presented to the Justice within ten days from the judgment, we 
do not dismiss this appeal, since we found the points before us 
when the case was called for a hearing. 

Motion to dismiss denied. 

J. A. Magnon, for plaintiff. 

J. H. Barenaba, for defendant. 


J. S. MARTIN vs. L. B. KERR. 
Exceptions From Mr. Justice BICKERTON. 
JANUARY TERM, 1889. 
Jupp, C.J., McCuLLY, Preston, Bickerton and Dorr, JJ. 
The Court refused to disturb a verdict for $1500 damages for malicious 


présecution on the ground that it was excessive. 
OPINION OF THE CouRT, BY JUDD, C.J. 


This is an action to recover damages for malicious prosecu- 
tion. 

The Jury returned a verdict at the last (October, 1888) term 
of this Court for $1500 damages, and this is excepted to as 
excessive by defendant. 

Having duly considered the evidence and the arguments of 
counsel, we find nothing which would justify the disturbance of 
the verdict, and therefore overrule the exception. 

V. V. Ashford, for plaintiff. 

A. S. Hartwell, for defendant. 
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THE KING ez rel. HENRY BRADLEY and W. R. CHILTON 
vs. L. A. THURSTON, Minister of the Interior. 


On APPEAL FROM Dore, J. 
JANUARY TERM, 1889. 
Jupp, C.J., McCviity, Preston, Bickerton and Dorr, JJ. 


The Statute of 1882, entitled ‘‘An Act to Regulate the Sale of 
Spirituous Liquors,” does not confer the right upon all persons to 
obtain a license, upon giving an approved bond and paying the 
license fee. The granting or retusing such a license is disere- 
tionary with the Minister of the Interior. 

The exercise of this discretion by the Minister is not subject to review 
or control by the Court. 


This discretion is absolute, and is not affected by the fact that licenses 
bave been previously granted to persons to retail spirituous 
liquors on the same premises. 


The proper practice to be followed, iv applying for Writs of Mandamus, 
explained. 
OPINION OF THE COURT, BY Preston, J. 


This was an application by Henry Bradley and William R. 
Chilton for a writ of mandamus, directed to the Minister of the 
Interior, to compel him to grant the said Chilton a license to 
sell spirituous liquors at retail on the premises known as the 
Keystone Saloon, situate at the corner of King and Fort streets, 
Honolulu. 

The petition alleges that the petitioners are owners, as tenants 
in common, of the premises known as the Keystone Saloon. 
That since the year 1876 the said premises have been owned as 
aforesaid, and used for the business of selling wine and apirits 
at retail under license issued by the Minister of the Interior, 
first to said Bradley, and afterwards to different persons repre- 
senting said owners or their lessees. That large expense, to wit: 
over $3000, was incurred by petitioner in fitting up said premises 
as a saloon for the purpose of said business, and that by con- 
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tinuing such business therein a much larger income can be 
obtained therefrom than from any other use thereof. That on 
the 7th of January, 1888, the annual license for said saloon 
expired, being then in the name of J. P. Bowen, the barkeeper 
for the then lessee thereof; but such license was provisionally 
renewed until the sixth day of March, and that the Minister of 
the Interior and the then Acting Minister of the Interior had 
since been requested by petitioners to renew such license for 
said premises by granting to said Chilton a license for selling 
spirituous liquors at retail at said Keystone Saloon, and that 
although such request had been accompanied with the tender of 
the sum of $1000, and of a bond with surety to be approved by 
said Minister in the form required by law in such cases, yet 
said Minister absolutely refused, and said Acting Minister still 
refused, such request, and they severally based such refusal 
solely on the ground that the Minister had decided to issue no 
more such licenses in Honolulu. And the petitioner submitted 
that thereby they were unlawfully and arbitrarily debarred from 
and deprived of the right of acquiring property, and that they 
were entitled to have a license, for the vending of spirituous 
liquors at retail at said Keystone Saloon, granted by said 
Minister to said Chilton upon his filing a bond with a surety to 
be approved as aforesaid, and paying the fee required by law in 
such cases. And the petitioners prayed that a writ of man- 
damus should issue directed to the Minister of the Interior, com- 
manding him to grant such license to said Chilton upon his 
giving a bond and paying the fee required by law, or to- show 
cause to the satisfaction of the Court why such license should 
not be granted. 

This petition was heard by Mr. Justice Dole on’ the thirtieth 
day of October last, who granted an alternative writ command- 
ing the Minister of the Interior to issue a license to the peti- 
tioner Chilton upon his filing an approved bond and paying the 
license fee of one thousand dollars, or to show cause to the con- 
trary on the 5th of November. A demurrer was filed which was 
argued before the said Justice, when the Attorney-General, on 
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behalf of the Minister, urged that the petition did not allege 
that the license fee of $1000 had been paid and an approved 
bond given; and also that under the statute regulating the sale 
of spirituous liquors, the granting of a retail spirit license is 
entirely in the discretion of the Minister of the Interior. 

The demurrer was overruled, the Justice being of opinion that 
as the ground alleged by the Minister was solely “that he had 
decided to issue no more such licenses in Honolulu,” there was no 
exercise of discretion at all, and that he found “upon examina- 
tion of those cases which form precedents to the question, that 
where a discretion is admitted in an officer authorized to grant 
similar licenses, it is nowhere allowed that he should exercise 
an arbitrary discretion or one founded on caprice.” Rex vs. 
Young et al., 1 Burr.. 550; Reg. vs. Sylvester, 2 B. & S., 382; 
Reg. vs. Walsall, 3 C. L. R., 100; Zanone vs. Mound City, 103 
I., 558; Sharpe vs. Justices of Wakefield, L. R. 21 Q. B. Div., 
80. 

The Minister thereupon filed an answer in which he admits 
that he refused to issue a license to the petitioner Chilton, but 
denied that he based such refusal solely or at all on the 
ground that he had decided to issue no more such licenses in 
Honolulu, and alleged the truth to be that he refused to issue 
such licenses for the reason that he deemed it undesirable, in 
the public interest, that a retail liquor saloon should be estab- 
lished or continued in the premises known as the Keystone 
Saloon, and set forth various reasons for arriving at such con- 
clusion. And the Minister, by his answer, further submitted 
“that he is by law vested with a discretionary power as to the 
granting of licenses such as is sought by the petitioner Chilton, 
and that, in refusing to issue such license, he acted in good 
faith in the public interest, and within his discretionary power 
in the premises.” 

The case was heard before the same Justice on the 14th 
November, who held that a discretion is conferred on the 
Minister of the Interior by the statute in the matter of granting 
retail spirit licenses. And that the expenditure of money in 
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improving a saloon after it had been licensed as such could not 
bind the discretion of an official in such case if he had a dis- 
cretion. And that the Minister having by law a discretion, it 
was not for the Court to pass upon the sufficiency of the reasons 
of the respondent for refusing the license in question, further 
than to ascertain whether he exercised a real discretion in the 
matter, that is, a conclusion based upon public grounds which 
he had a right to consider as an executive officer, sworn to 
execute the laws, or whether he acted arbitrarily from caprice or 
prejudice, but that an officer might act from lofty public motives 
and still be outside of his discretion—as, for instance, if he 
should refuse such a license because he believed all traffic in 
liquor to be injurious to the public. 

The Justice considered that there were among the reasons 
assigned by the respondent for refusing the license, some which 
might properly appeal to his official discretion, and therefore 
dismissed the petition with costs 

The petitioner appealed, and the appeal was heard by con- 
sent at a special sitting of the Court held in vacation. 

Mr. Hartwell, for petitioner, urged that the statute left 
nothing whatever expressly to the discretion of the Minister, 
and that by plainly prescribing the acts to be performed, to 
have implied that no discretionary power was intended to be 
given; and the fact that the Minister may by Section 18 pre- 
scribe (though not arbitrarily) regulations in the license, would 
seem to preclude a discretionary power in the granting of the 
license. None of the predecessors of the present Minister have 
claimed this power. Even under the English Statutes, which 
seem to confer as absolute discretion as can be expressed in 
words, the Courts have held that the exercise of discretion must 
not be unjust as “ partial, oppressive, corrupt or arbitrary.” Rez 
ve. Young and Pitts, 1 Burr., 556. 

Where Justices refused to grant a license to keep an inn, ale- 
house, etc., on the ground that they had decided to grant no 
more such licenses, except to persons who had during the past 
year taken out licenses to sell spirits, because the public revenue 
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would lose considerably, the Court held that this “is not a suffi- 
cient legal ground for refusing.” Reg. vs. Sylvester et al., 2 B. 
and S., 322. 

This is not the same question as would be presented by a 
refusal to grant a license, in a locality not heretofore allowed to 
be used by such businese. One Minister may not bind his suc- 
cessor by his unauthorized acts; but when, acting under his 
lawful authority, he bas exercised his discretion of granting a 
license for a particular saloon, then the owner of the saloon, 
having expended money in fitting it up for this purpose, has a 
right to expect that it will continue to be so licensed, as long as 
he does or permits no acts whereby he forfeits all right or claim 
for such license. 

When any Minister has once exercised his lawful discretion 
in granting a license, there is no room for the exercise of such 
discretion by the same or by any succeeding Minister, unless 
there is some act done by those who received or have the benefit 
of such license, whereby they forfeit the right. 

The English Courts, in the following cases, show how under 
their statutes they defined a renewed license. Marwick vs. 
Codlin, L. R. 9 Q. B., 509; Reg. vs. Justices of Lancashire, L. R. 
6 Q. B., 97; Reg. vs. Pilgrim, L. R. 6 Q. B., 89. 

Mr. Justice Dole, in his decision overruling the demurrer, says 
after a review of the authorities. “These authorities are clearly 
opposed to the right of the Minister of the Interior. even admitt- 
ing his discretion, to limit the number of retail spirit licenses in 
Honolulu. That is a power which belongs to the Legislature.” 

Even English Courts do not confine mandamus to directing 
that the application be heard. 

“In several cases the Court appears to have considered the 
function of licensing Justices as ministerial only, and Mandam- 
uses have been granted where they have not determined accord- 
ing to law, though they have heard and determined ;” citing 
Reg. vs. De Rutzen, L. R. 1 Q. B. Div., 55; Reg. vs. Middlesex, 
L. R. 6 Q. B., 781; Reg. va. Justices of Lancashire, L. R. 6 Q. 
B., 907. 
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Counsel also cited n support of the contention that no dis- 
cretion was vested in the Minister, The People vs. Perry, 18 Barb., 
206; Zanone vs. Mound City, 103 Ill., 552, and many others. 

The Attorney-General (C. W. Ashford), for the respondent, 
submitted that the decision appealed from should be affirmed. 

The Statute (Section 14, Chapter 44, Laws of 1882) confers a 
discretion upon the Minister; and this return shows that dis- 
cretion has been fairly and judiciously exercised. 

If the discretion exists, it cannot be controlled by the 
judiciary. High, Ex. Leg. Rem., Sections 24, 43, 44. 

The claim that the grant of a former license constitutes a 
vested right, is unsupported by authority and untenable in 
principle. 

By THE Court. 

There are three important questions raised by these proceed- 
ings, and which have to be decided on this appeal. 

First. Does the Statute of 1882, entitled “ An Act to regulate 
the sale of spirituous liquors,” confer the right upon all persons 
to obtain a license upon giving an approved bond and paying 
the license fee? or has the Minister of the Interior any dis- 
cretion in the matter? 

Second. If the Minister has a discretion, is the exercise of 
such discretion subject to review or control by this Court? 

Third. Is the discretion of the Minister affected by the fact 
that licenses have been granted to persons to retail spirituous 
liquors on the premises owned by the petitioner? 

Section 14 of the “Act to regulate the sale of spirituous 
liquors,” passed in 1882, provides that “ The Minister of the 
Interior shall have the power to grant licenses to retail spirituous 
liquors, upon application in writing stating the name of the 
vendor and where the applicant intends to establish his place of 
business in each district.” 

This section is a re-enactment of a similar one in the law of 
1862, and the Court is not aware that the right of the Minister 
of the Interior to exercise a discretion in granting licenses under 
that law or under the present law has ever been disputed. 
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If the contention on behalf of the petitioner is correct, it must 
follow that any person applying would have a right to receive a 
license, on paying the license fee of one thousand dollars, the 
only discretion left in the Minister being the approval of the 
bond. We are of the opinion that the interpretation placed 
upon the statute by Mr. Justice Dole is correct and that the 
Minister has a discretion in granting or refusing such licenses. 

It now becomes necessary to consider the question whether 
such discretion is absolute or is subject to be reviewed or con- 
trolled by this Court. 

In the case of Zanone vs. Mound City, 103 TIl., 552, cited by 
Counsel for the petitioner, a majority of the Court held that the 
right, under the City Ordinance, of the applicant to have a 
liquor license was absolute on his complying with the require- 
ments of the ordinance, and that the Court would compel the 
corporate authorities by mandamus to grant a license where it 
was refused through mere caprice. 

It is unnecessary for us to say whether we concur in that 
decision or not, as from the construction we have placed upon 
our statute it is not applicable. 

The case of The People vs. Perry, 13 Barb., 206 was also cited. 
This was an application for a peremptory mandamus to compel 
the Mayor of Albany to grant to the relator a license to carry 
on the business of booking emigrant passengers. The Mayor 
refused to grant the license for the reason that he supposed that 
was a matter resting in his discretion, and that in consequence 
of frauds practiced upon emigrants passing through Albany by 
persons theretofore licensed, he had concluded that the interest 
and safety of such emigrants would be better secured and pro- 
moted if no such licenses were given or granted, and therefore 
he had made up his mind not to give such license to any 
person. 

But the Court held that upon giving a bond of the tenor and 
description specified in the Act, under which such licenges were 
authorized to be issued, any citizen was entitled to such license 


as a matter of legal right. 
34 
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Under the construction given by the Court to the statute in 
question in that case, the decision was clearly right; but we do 
not give the same construction to the statute in question in the 
case at bar. 

It is established by all the authorities which it is the practice 
of this Court to consider, that Courts will not interfere by 
mandamus with the discretion of public officers when such dis- 
cretion has been exercised. 

In The Queen vs. Price, L. R., 6 Q. B., p. 418, Mr. Justice 
Blackburn says: “Though this Court can compel by mandamus 
the exercise of that discretion, it can never require its exercise 
in any particular way. The Court can order a court of quarter 
sessions to entertain a case, and try whether or not a man is 
guilty ; or which is a better illustration, order a magistrate to 
hear all the evidence brought against a man and determine 
whether he will commit him for trial or not. The Court could 
not order a magistrate to commit because a magistrate has a 
discretion as to a committal for trial, and to order him to com- 
mit would be to direct him to exercise his discretion in a parti- 
cular way. Therofore, whenever it is a matter of discretion, all 
we can do is to compel the officer to take the matter into con- 
sideration and decide upon it.” 

During the argument, and in the briefs filed, many English 
authorities were cited, referred to and commented upon; but it 
appears to us that the effect of them upon the points in issue 
before us has been misconceived, and that instead of sustaining 
the contention made on behalf of the appellants, they, when pro- 
perly understood, have quite the contrary effect. In all the 
cases where a mandamus has been asked for or granted, it has 
been to direct the licensing authority to hear and determine the 
application. 

The earliest case cited, Rex vs. Young and Pitts, 1 Burr., 556, 
was strongly relied upon as an authority in support of the con- 
tention that the discretion should not be exercised arbitrarily, 
and was subject to the control of the Court. 
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This case was not an application fora mandamus, but was for 
leave to file a criminal information against two justices of the 
peace, for arbitrarily, obstinately and unreasonably refusing to 
grant a license to one Henry Day to keep an inn. 

In discharging the rule Lord Mansfield said (pp. 561-562) : 
“ That this Court has no power or claim to review the reasons of 
justices of the peace, upon which they form their judgments in 
granting licenses, by way of appeal from their judgments or 
overruling the discretion entrusted to them.” 

“ Bot if it clearly appears that the justices have been par- 
tially, maliciously or corruptly influenced in the exercise of this 
discretion, and have (consequently) abused the trust reposed in 
them, they are liable to prosecution by indictment or informa- 
tion, or even possibly by action if the malice be very gross and 
injurious.” 

Mr. Justice Denison concurred and expressly allowed the 
“discretionary power of the justices in granting licenses, without 
appeal from their judgments, or having their just and honest 
reasons reviewed by anybody. But yet an improper and unjust 
exercise of the discretion ought to be under control. But it 
must be a clear and apparent partiality or wilful misbehavior, 
to induce the Court to grant an information, not a mere error 
in judgment.” 

Mr. Justice Foster concurred in the general principles laid 
down. “ He declared against increasing the number of public- 
houses, and therefore thought the justices far from being to 
blame in having come to a resolution not to increase them.” 

This case was decided in the year 1758, and the principle 
then laid down has been followed down to the present time. 

The case of The Queen vs. The Justices of Walsall, 3 C. L. R., 
100, was also cited. The report is not accessible to us; but it 
appears, from the citation of the case in The Queen vs. Sylvester, 
2 B. and S., p. 325, that the Justices of the Borough had refused 
to hear an application for a license on the ground that they had 
come to a resolution not to hear any applications for new licenses, 
and a mandamus was issued to them to hear the application. 
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In The Queen vs. Sylvester, an application had been made to 
licensing justices for a renewal of licenses to keep an Inn ale- 
house and victualling house, but the justices refused the 
licensee unless the applicants also took out licenses for the 
sale of spirits, and on appeal the Court of Quarter Sessions 
affirmed the decision, but reserved the question for the Court 
of Queen’s Bench, “whether the licensing justices acted ille- 
gally in refusing to renew the appellants’ licenses on the sole 
ground that they declined to take out a license for the sale of 
spirits in addition to the sale of beer?” 

The Court said “We do not interfere with the discretion of 
the justices in this matter. But if we are asked by them as to 
the exercise of their discretion, we think they were wrong.” 

The Justices did not, as stated by counsel for the appellants, 
give as a reason for requiring the applicant to take out a spirit 
license, that the public revenue would suffer; that was urged 
only by counsel on the argumenv. 

The cases cited ın the quotation from Shortt on Mandamus, 
do not appear to us to support the appellants’ contention. They 
are ail cases in which the Court directed the Magistrates to 
hear the applications. 

Having decided that the Minister has a discretion, we are also 
of opinion, upon the construction of the statute, and adopting the 
authorities cited and referred to, that such discretion is absolute, 
and is not subject to be reviewed or controlled by this Court. 

We are also of opinion that the discretion of the Minister is 
the same in respect to granting what are called by counsel for 
the petitioners, renewals of licenses, as in granting licenses in 
the first instance; we fail to see anything in the statute placing 
such licenses on different footings. No part of the statute can 
be construed as giving to any holder of a license, or the owner 
of the premises vpon which spirituous liquor is licensed to be 
soll, any vested interest in or legal claim to have such license 
continued. 

It may be said that the construction which we have placed 
upon the statute gives to the Minister the right to refuse the 
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granting of any licenses, and that the discretion may be arbit- 
rarily exercised, and that it is unwise and improper to place such 
a wide discretion in one individual, but that argument we 
cannot consider. The legislature having given such discretion, 
it belongs to that authority and not to this Court to limit it. 
Should the discretion be abused, the legislature may by a vote 
of censure upon the Minister, or by amending the law, control 
such discretion, or provide other means for regulating the 
issuance of licenses. 

In the case of Sharpe vs. Wakefield, L. R., 21 Q. B. Div., 66, 
the Justices had refused to renew a license on the grounds of, 
“the remoteness of the inn from police supervison and the 
character and necessities of the neighborhood,” and the Court 
held that the discretion of the Justices was the same in granting 
or refusing renewals of licenses as in granting original licenses. 
Wills, J., page 80, says: “As by the Act there was absolutely 
no distinction between applications for licenses made at the 
annual general licensing sessions by a person who did not, 
and those made by a person who did already hold a license, it 
followed that there was no limit to the discretion of the Justices 
in the case of renewal any more than in the case of a grant for 
the first time.” 

As it appears to us that there has been some irregularity in 
the proceedings, we think it is proper to state what in our view 
the practice in applications for writs of mandamus should be, 
although no question has been raised in this case, and although 
the petition in this case was entitled and drawn according to 
the practice which has heretofore prevailed here, and which 
appears to prevail in some of the States of the United States. 

The petition itself should not be entitled as a personal action. 
It may be entitled “In the matter of an application of ———— 
for a writ of mandamus,” etc. It should present to the Court a 
prima facie case of duty on the part of the respondent to perform 
the act demanded and an obligation to perform it, and should 
also anticipate and answer every possible objection or argumentin 
fact, which it may be expected will be argued against the claim. 
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The truth of the facts set forth in the petition should be 
shown by the oath of the petitioner, and where necessary by the 
affidavits of others, so that the whole of the petitioner’s case 
may be apparent to the Court when the application is made. 

The alternative writ must be sufficient in itself to show pre- 
cisely what is claimed, and the facts upon which the claim is 
made. The petition is no part of the pleadings. The alterna- 
tive writ takes the place of a declaration, and the return, motion 
to quash, or demurrer should be to it and not to the petition. 

If the respondent shows cause, the affidavits should set forth 
all the facts upon which the respondent relies, so that the Court 
may judge whether the cause shown is sufficient without taking 
oral testimony. Affidavits may be made by other parties than 
the respondent. If new matter is set up, the Court may, if it 
sees fit, allow affidavits in reply. See Moses on Mandamus, 
Tapping on Mandamus, High on Ex. Rem. 

Looking at the petition in view of the opinions hereinbefore 
expressed, we think that the alternative writ might well have 
been denied, except that the Justice issuing it might have 
thought the question was of sufficient importance to require an 
authoritative decision by this Court. 

The appeal must be dismissed, with costs. 

A. S. Hartwell, for plaintiffs. 

Attorney-General, for respondent. 


While I agree with the conclusion arrived at in this case, I 
still hold to the reasoning of the decision appealed from, in rela- 
tion to the right of the Court to inquire whether the officer has 
exercised a legal discretion. 

S. B. Dore. 


Decision oF Dore, J., APPEALED FROM. 


The plaintiffs alleged in their petition, substantially, that 
they are owners as tenants in common of the premises known as 
the Keystone Saloon, situate on the westerly corner of King and 
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Fort streets in Honolulu; that from August 22, 1878, to March 
12, 1888, the said premises were continuously used for retail 
liquor selling under licenses from the Minister of Interior, during 
the whole of which time the premises were owned by one or both 
of the plaintiffs; that over three thousand dollars have been 
spent by the plaintiffs in fitting up the said premises for the 
said business, and that by continuing such business therein 
a much larger income can be obtained from the said premises 
than by any other use thereof; that the said plaintiff, Henry 
Bradley, held the license for retailing liquor on the premises 
from August 22, 1878, until March 12, 1883, since which time 
the premises have been leased to and the business carried on by 
others; that since March 6, 1888, the lease having expired, the 
plaintiffs have applied for a license to be issued to the plaintiff, 
William R. Chilton, for selling liquors at retail at the same 
premises, and have tendered the statutory license fee and a 
bond with surety to be approved by the Minister of Interior, but 
that such application has been refused, solely on the ground 
that the respondent had decided to issue no more such licenses 
in said Honolulu. 

By reason whereof the plaintiffs claim “that they are unlaw- 
fully and arbitrarily debarred from and deprived of the right of 
aequiring property, and that they are entitled to have a license 
for the vending of spirituous liquours at retail at said Keystone 
Saloon granted by the defendant to said William R. Chilton 
upon his filing a bond with a surety to be approved as aforesaid, 
and paying the fee required by law in such cases,” and pray for 
a writ of mandamus to be addressed to the respondent directing 
him to grant such license upon the performance of the statutory 
conditions. 

An alternative order was issued and the respondent demurred 
and his demurrer being overruled, he filed his answer admitting 
that he refused and still refuses to issue such license to the said 
William R. Chilton, but denying that he had based such refusal 
solelv, or at all, on the ground that he “had decided to issue 
no more such licenses in said Honolulu.” The respondent 
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further alleges that he refused to issue the said license for the 
reasons: that the premises are on the corner of two of the most 
important and frequented streets in Honolulu, which streets are 
largely occupied by the principal retail dry goods and other 
retail stores of the city, such as are frequented by ladies; that 
the said building projects a considerable distance beyond the 
general line of Fort street and that the sidewalk and street in 
front of the same is narrower than elsewhere on said streets; 
that the doors to the premises open directly from the sidewalks 
of the said streets substantially on a level therewith, and that 
the interests, comfort and safety of those using said streets, and 
especially of ladies and children frequenting that portion of the 
city, demand their exemption in that locality from the various 
natural and inseparable accompaniments of a retail liquor 
saloon, to-wit, the presence, profanity and general indecency of 
intoxicated persons and the danger and terror of personal con- 
tact with such persons in the said locality ; that the premises, 
while such trade thas been carried on therein in the past, have 
continuously sustained a reputation for caronsal and drunken- 
ness to an extent detrimental to the good order, peace, quiet 
and comfort of the neighborhood ; that the carrying on of such 
business in the said premises has proved in the past and would 
continue to prove inimical to the business interests of the neigh- 
borhood and of owners of property therein, and prejudicial to 
the peace, quiet and comfort of the locality; that in the same 
block in which the said Keystone Saloon is situated, and within 
250 feet thereof, there is another retail liquor saloon, and that 
within a radius of 700 feet there are two others, and two more a 
short distance beyond, so that in the interests of those who avail 
themselves of the privileges afforded by a saloon there is no 
necessity for the issuance of any further license in that neigh- 
borhood, and in the interests of sobriety and temperance an 
increase in the number should not be made; that prior to the 
said application for a license the defendant received petitions 
numerously signed by those conducting business in the neigh- 
borhood of the said Keystone Saloon, and other residents of 
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Honolulu, praying defendant not to grant any further license for 
the sale of liquors in the said premises, and that for these con- 
siderations the defendant deemed it undesirable in the public 
interest that a retail liquor saloon should be established or con- 
tinued in the said emises. The answer also alleges that in 
refusing such license the respondent acted in good faith in the 
public interest and within his discretionary power vested in him 
by law, and that for the same reasons he has refused similar 
applications from other parties for a license to retail liquors in 
the said premises. 

It was shown by the testimony introduced by the respondent 
that besides the petitions against the granting of a new license 
for the said premises referred to in his answer, he had received 
numerous complaints against the Keystone Saloon and none 
against any other saloon in the city, these complaints being 
mainly on the ground of the locality; that the various pro- 
prietors of the Keystone Saloon had never been convicted of any 
breach of the statutes regulating the sale of spirituous liquors or 
of the conditions of their licenses; that ladies passing on Fort 
atreet would often cross over to the other side of the street in 
order to avoid the saloon; that the place is a good deal fre- 
quented by intoxicated persons and is noisy at times, particu- 
larly so when men-of-war are in port. The testimony as to the 
injury to business caused by the sale of liquors on the premises 
was not very precise, but I think it was sufficiently shown that 
the adjoining store on Fort street has suffered to some extent on 
this account, and is likely to suffer in the future if the license 
should be renewed. 

lt is necessary to the settlement of this case that the ques- 
tion of the discretion on the part of the Minister of Interior in 
the matter of issuing retail liquor licenses, should be first dis- 
posed of. The 14th section of the Act to regulate the sale of 
spirituous liquors, of the Laws of 1882, defines his authority in 
the following words: ‘The Minister of the Interior shall have 
the power to grant licenses to retail spirituous liquors, upon 
application in writing, stating the name of the vendor and 
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where the applicant intends to establish his place of business in 
each district.” Our laws in giving powers to officials use a 
variety of words which prima facie denote a discretion; besides 
the words, “shall have the power,” above quoted, we find the 
expressions, “may,” “authorized,” and “it shall be lawful.” 
In addition to these are words expressly conferring a discretion, 
such as, “shall have power to preseribe such rules and regula- 
tions for the keeping of billiard tables and bowling alleys as he 
may deem necessary and proper for the public good.” (Civil 
Code, Section 79.) ‘The Minister of Interior may, in his 
discretion, grant to any suitable person or persons applying 
therefor in writing a license for one year to establish a shippi! g 
office,” ete. (Civil Code, Section 180; sce also Laws of 1882, 
Chapter XIII., and Laws of 1886, Chapter 3, Section 1.) 
But the words “shall have the power” belong to the class 
of expressions primarily denoting a discretion but which 
sometimes are mandatory on the officer to whom they apply. 
The circumstances in which these expressions are peremptory 
are, when public interest or the rights of third persons re- 
quire them to be so construed, and when there are other 
words in the statute which show that they are meant to be 
imperative. (Fowler vs. Perkins, 77 IN, 273 and People vs. 
Supervisors, 68 N. Y.. 119.) In the case at bar, it can hardly 
be argued that the public interests require that a license should 
be granted for the sale of liquors at retail at the Keystone 
Saloon, even if it should be conceded that they require that 
such traflic be carried on in the city. The plaintiffs, however, 
make the point that relying upon the approval by the official 
predecessors of the respondent, of the premises in question as a 
suitable place for the sale of liquors, they have expended money 
in improving the same whereby they have enhanced the value 
of the property as a saloon, and that the respondent has no 
right to deprive them of this enhanced value by refusing the 
license applied for. It does not appear from the evidence in 
the case how much money was expended in improving the 
premises after the first liquor license was granted for them in 
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the year 1878. The petition for the writ of mandamus alleges 
“that large expense, to-wit, over three thousand dollars was 
incurred by your petitioners in fitting up said premises as a 
saloon for the purpose of said business.” No further evidence 
was introduced upon this point; it imay have been that the 
whole or the greater part of the said three thousand dollars were 
expended in fitting up the saloon upon the occasion of the 
institution of the liquor business there in 1878, in which case 
such expenditure could not be said in any sense whatever to 
have created a right on the part of the plaintiffs or either of 
them to a license. Nor do I think that the expenditure of 
money in improving a saloon after it had been licensed as such 
could bind the discretion of an official in such case, if he had a 
discretion. I find no authority for such a conclusion of law. 
Does the statute elsewhere show that the legislature meant that 
the words “shall have the power,’ should be mandatory on 
the Minister of Interior? I can find no evidence of such 
intention ; on the contrary there is intrinsic evidence that the 
legislature at the time of passing the act considered that these 
words conferred a discretion, inasmuch as in the 17th section 
of the act they have used the same words and followed them 
with other words making them mandatory, as follows: The 
Minister of the Interior * * * shall have the power and it 
shall be his duty to fix the limits or boundaries within which 
those obtaining a license contemplated by this act shall carry 
on and transact such business,” etc. There being no such 
explanatory words denoting that the words, “shall have the 
power,” as used in the 14th section of the act authorizing the 
Minister to grant licenses, are meant to be peremptory, they must 
be taken in their ordinary meaning, which is that they confer a 
discretionary power. “ Prima facie those words (it shall be 
lawful) import a discretion, and they must be construed as dis- 
cretionary unless there be anything in the subject matter to 
which they are applied, or in any other part of the statute, to 
show that they are meant to be imperative.” In Re New- 
port Bridge, 2 E. & E., 377. This authority is quoted with 
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approval in Queen vs. Bishop of Oxford, 4 Q. B. Div. L. R., 257-8 
and in the same case on appeal, id, 553. In the latter it was 
laid down that the burden is upon those who assert that such 
words are imperative, to prove it. It therefore seems clear to 
me that a discretion is conferred on the Minister of Interior by 
the statute in the matter of granting retail liquor licenses. 

This view is consistent with the opinion of the Justices of the 
Supreme Court furnished to the Legislature of 1888 upon cer- 
tain questions submitted to them by that body in regard to the 
discretion of the state in issuing licenses, and with Chapter 19 
of Cooley on Taxation, in which the principle is recognized 
that when there is an imposition of license fees upon any 
business or occupation for the sake of regulation rather than of 
revenue, there is a discretionary power in the state as to the 
granting of such licenses. The cases referred to in the brief of 
plaintiff's counsel, with one exception, do not go further than 
the principle laid down in two of them, i.e. in Supervisors ve. 
U. S. ex Rel, 4:>Wall., 435, (syllabus) that “where power is 
given by statute to public officers in permissive language as that 
they ‘may if deemed advisable’ do a certain thing, the 
language used will be regarded as peremptory where the public 
interest or individual rights require that it should be done,” 
and in Newburg Turnpike Co. vs. Miller, 5 Johns. Ch., 113, “ that 
the word may means must or shall only in cases where the 
public interest or third persons have a claim de jure that the 
power should be exercised.” In the case, however, of the 
People vs. Perry, 13 Barb., 206, referred to by the plaintiff, a 
peremptory mandamus was granted to compel the Mayor of 
Albany to issue a license for the booking of emigrant passengers, 
and the Court say “this license could only be obtained by first 
giving a bond of the description and tenor specified. Upon 
complying with all these prerequisites, as I understand the law, 
any citizen hae a legal right to exercise this vocation.” 
Although this case appears at first sight to be hostile to the 
view adopted above, I find upon examination that it is not 
necessarily so, for the respondent stated by way of defense 
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“that he refused to grant the licens? for the reason that he 
supposed that it was a matter resting in his discretion, and 
that in consequence of the frauds practiced upon emigrants 
passing throngh Albany, by persons heretofore licensed, he had 
concluded that the interest and safety of such emigrants would 
be better secured and promoted if no such license were given or 
granted.” In other words, he attempted to carry his discretion 
so far as in effect to repeal the law, which would be contrary to 
all the authorities on the subject of official discretion. There- 
fore, although the case was correctly decided, the conclusion of 
the presiding judge above quoted was not necessary to the 
decision of the case, and cannot be considered as having weight 
as a judicial precedent. 

The respondent has shown, as appears by his allegations and 
the evidence, that there were public reasons against the grant- 
ing of the license in question, and that he was actuated by 
these reasons in refusing to grant it, and he denies positively 
that he based such refusal solely or at all on the ground that he 
“had decided to issue no more such licenses in said Honolulu.” 
Having decided that the law gives the Minister of Interior a 
discretion in the matter, it is not for the Court to pass upon the 
sufficiency of the reasons of the respondent for refusing the 
license in question, further than to ascertain whether he 
exercised a real discretion in the matter, that is, a conclusion 
based upon public grounds which he had a right to consider as 
an executive officer sworn to execute the laws, or whether he 
acted arbitrarily, from caprice or prejudice; and I consider an 
officer under the circumstances may act from lofty public 
motives, and still be outside of his discretion, as, for instance, 
if he should refuse such a license because he believed all traffic 
in liquor to be injurious to the public. The grounds upon 
which the respondent claims to have acted have been stated 
above, and I consider that there are among them reasons which 
may properly appeal to the official discretion of the respondent. 

The complaint is therefore dismissed, with costs. 
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THE KING vs. C. Y. AIONA. 


Morion to Dismiss EXCEPTIONS FROM Circuit Court or THIRD 
CIRCUIT. 


JANUARY TERM, 1889. 
Jupp, C.J., McCurty, Preston, BICKERTON and Dorr, JJ. 


A bill of exceptions was presented to the presiding Justice at the 
Circuit, initialed by him with the note that it was to be com- 
pleted in Honolutu. 

It was not again presented to him for allowance. 

Heid, there was no bill of exceptions before the Court and the excep- 
tions were dismissed. 

OPINION OF THE CourT, BY Jupp, C.J. 


This case was tried on appeal before the Circuit Court of the 
Third Judicial Circuit on the 22d and 23d of November, 1888. 

A verdict of guilty was rendered by the jury. 

We find that an exception was taken and allowed to a refusal 
of the Court to require that the charge of the offense should 
state particularly the names of the persons to whom he liquor 
was alleged to be sold by defendant. And three refusals of the 
Court to instruct the jury appear to have been nected at the 
trial. These appear from the original papers on file. There 
was an objection made to the admission of Mr. E. G. Hitch- 
cock’s testimony in regard to a former conviction of defendant. 
But this does not appear to have been allowed, and the minutes 
of the Court, Mr. Justice Bickerton, show that the witness was 
withdrawn and his evidence was not given. 

A form of a bill of exceptions supposed to embody all these 
points was presented to the Justice at Waimea, Hawaii, and 
initialed by him with a note that it was to be completed in 
Honolulu. 

This paper recites that “ Exceptions were duly noted to the 
admission of certain evidence as will more fully appear on 
exhibits respectively marked A. B. and C. which are hereto 
attached and made part hereof.” 
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These exhibits are not exceptions to the admission of evidence 
but are statements of the exceptions made to the refusal to 
require more specific charge of the offense and to refusals of the 
Court to give certain instructions to the jury, and the one 
exception to the admission of Mr. Hitchcock’s evidence. This 
bill of exceptions was not completed by a presentation of it to 
the justice thereafter in Honolulu for allowance, thongh an 
abundance of time has elapsed since, in which this might have 
been done. The case was called on for argument before this 
Court in Banco on the 22d ult., and counsel stated that it would 
be submitted on briefs which were to be filed on the 26th. We 
have no briefs as yet. 

There being no bill of exceptions before us, we dismiss the 
exceptions and the conviction stands. 

1. V. Ashford, for Crown. 

Neumann and Rosa, for defendant. 
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REX vs. AH GOCK and AH SUE 


ExcEpTions FROM Turd JupicraL Circuit CourT, BICKERTON 
J., Presiding. 


JANUARY TERM, 1889. 
Jupp, C.J., McCutiy, Preston, Bickerton and Dots, JJ. 


The defendants were charged with and convicted of selling spirituous 
liquors under Section 32 of Chapter XLIV., of the Laws of 1882, as 
amended by Chapter LVI., of the Laws of 1886, aud sentenced 
both to imprisonment and to pay a fine. 


Held, that as the said law provides only tor the offense of carrying 
about spirituous liquors for sale or to be exposed for sale by 
unlicensed persons, there can be no conviction under its provis- 
ions, of selling spiritous liquors without a license. 


Also, that even if such conviction might be had, the sentence of both 
fine and imprisonment would be illegal, as no one is liable to 
imprisonment for selling spirituous liquors without a license, 
except upon conviction thereof for an offense committed within 
twelve months after a previous conviction, of which there was 
no evidence. 


Exceptions allowed. 
OPINION OF THE COURT, BY PRESTON, J. 


This case comes before the Court upon exceptions from a pro 
forma decision of the Circuit Court for the Third Judicial Circuit 
in Banco, overruling exceptions taken by the defendants by way 
of appeal upon points of law, from a decision of Hon. S. L. 
Austin, Circuit Judge, sustaining a conviction of the defendants 
by the District Justice of Hamakua. 

It was stipulated between counsel for the Crown and for the 
defendants, that the exceptions should be heard upon the 
record as presented on the appeal to the Circuit Court. 

From this record it appears that on the 12th July, 1888, the 
defendants were charged (on appeal) before the said Circuit 
Judge, “ with selling spirituous liquors from January Ist, 1888, 
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to and including April 11th, 1888, particularly under Section 
32 of Session Laws of 1882, as amended by Chapter LVI, Section 
1, of the Laws of 1886,” and after hearing evidence the defen- 
dants were adjudged guilty and were severally sentenced to one 
month’s imprisonment at hard labor and to pay a fine of fifty 
dollars and costs, and certain spirituous liquors which had been 
seized, and the vessels and utensils used for containing the 
same, were adjudged to be forfeited, and ordered to be sold on 
account of the Hawaiian Goverment. 

From the evidence it appears that the defendants were store- 
keepers carrying on business at Honokaa, Hawai, and that on 
the 9th of April last, several packages of merchandise addressed 
to the defendants were landed from the steamer Iwalani at the 
Honokaa landing. That Mr. Lyman, the deputy sheriff, went 
to the landing with a search warrant, to search for opinm, said 
to be concealed in the freight of the defendants, and told defen- 
dants that he had such warrant; that defendants denied having 
any opium, and told the deputy sheriff he might search the 
goods; the deputy sheriff, deeming it to be difficult to search 
the boxes at the landing, told defendant, Ah Gock, he would 
cart them to defendant’s-store and open them there; on some of 
the cases being opened a quantity of samshoo was found; the 
deputy sheriff told the defendants that he would take charge of 
the liquor, and told them to go to the landing and he would see 
how much more liquor they had; the boxes were opened and a 
further quantity of liquor was found, amounting in the whole 
(with what had been found in the boxes opened at the store) to 
two hundred and seventy bottles and jars. 

Evidence was also given by the bookkeeper at the landing, that 
on three occasions between the first of January and the ninth 
of April, several packages of liquor had been received by the 
defendants, 

These are the only parts of the evidence which we deem it 
necessary to notice, and we are unable to see how in any 
manner it tends to support the charge made. 

The Section (32) of the Act regulating the sale of spirituous 
liquors, relied upon, is as follows: 35 
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“Any District or Police Justice, the Marshal, his deputy, or 
any sheriff, deputy sheriff, or constable, may without warrant 
seize and take away all such spirituous liquor as he shall have 
reasonable cause to suspect is carried about for sale, or to be 
exposed or offered for sale in any highway or footpath, or in any 
booth, tent, store or shed, or in any other place whatever, by 
any person not licensed to sell the same, and all vessels and 
utensils used for containing, drinking or measuring the same. 
And such Justice, on proof of such offense, may convict any 
person so offending, and may thereupon sentence such offender 
to pay a fine of not more than two hundred and fifty dollars 
and not less than fifty dollars, and to imprisoninent at hard 
labor for any term not more than six months and not less than 
one month, and one-half of the fine shall be paid to the party 
who gave the information which led to such conviction, and 
such Justice shall, upon such conviction, adjudge such spirituous 
liquors and the vessels and utensils used for containing, drink- 
ing or measuring the same, to be forfeited, and may direct the 
sime to be sold on account of the Hawaiian Government. 
Provided, however, that in all cases where such liquor is seized 
while being carried on the way from one place to another, the 
burden of proving that such liquor was not carried for sale, or to 
be exposed or offered for sale, shall be upon the person or 
persons owning or claiming the same.” 

This Section, it will be scen, only applies to cases where 
spirituous liquor is carried about for sale or to be offered or 
exposed for sale, and not to the sale of the liquor itself. The 
liquor must be carried about, and from the wording of the 
proviso, “ while being carried on the way from one place to 
another,” it would seem that it is necessary the liquor should 
be actually in transit, and not, as in this case, merely landed on 
the beach, and we do not consider that liquor in transit from 
the merchant to the consignee or purchaser is being carried 
about within the meaning of the statute. 

The charge was ‘selling spirituous liquor, particularly under 
Section 32 (meaning Section 32 of Chapter XLIV.) of Session 
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Laws of 1882, as amended by Chapter LVI., Section 1, of the 
Laws of 1886.” A conviction for “selling ” could not be upheld 
under this Section, and even if it could, the sentence would be 
erroneous, as only a fine could be imposed for “selling” without 
a license, except after two previous convictions, neither can a 
conviction for carrying about liquor for sale, or to be exposed or 
offered for sale, be sustained, because this is not the charge, and 
there is no evidence to support it if made. 

The prosecution and the Circuit Judge seem to have entirely 
misapprehended the statute. 

The conviction and the order forfeiting the liquor must be 
reversed, and it is so ordered. 

C. W. Ashford (Attorney-General), and A. P. Peterson, Deputy, 
for the Crown. 

Paul Neumann, for defendants. 


KANALOA, (w.) and M. 8. KU, her husband vs. UNION 
MILL CO., a Corporation, Trustees of the Anglican Church 
in Hawaii, a Corporation, and G. F. Holmes. 


EXCEPTIONS To VERDICT OF THE JURY RENDERED UNDER 
INSTRUCTIONS OF THE COURT AT THE OcTOBER TERM, 1888. 


JANUARY Term, 1889. 
Jupp, C.J., McCtutny, Prestox, BICKERTON and Dore, JJ. 


The Court charged the jury to find for the defendants, which they 
did without retiring. he plaintiff excepted to the ‘‘ verdict as 
instructed by the Court.” 


Held, that as no exceptions were taken to the instructions given, 
before the case went to the jury, the law must stand as given, 
and also the verdict, which was rendered in conformity there- 
with. 


Exceptions overruled, 
OPINION OF THE COURT, BY BICKERTON, J. 
The plaintiffs seek by their action of ejectment to recover 
possession of a certain tract of land situated in Honopueo, 
Kohala, Hawaii, described in Royal Patent No. 1553 to Haaheo. 
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The case came on for trial at the October Term, 1888, before 
Mr. Justice McCully and a mixed jury. At the close of the 
plaintiffs’ case the defendants filed the records in the case of 
Kanaloua et al. vs. Quinn et al., and moved the Court to instruct 
the jury to return a verdict for defendants on the ground that 
plaintiffs claim by right of inheritance upon the same relation- 
ship as the record of case offered in evidence, viz., Kanaloa 
claiming by right of inheritance from Haaheo, and that it had 
been adjudicated upon in said case. The Court held that the 
relationship having been previously adjudicated upon in this 
Court, it cannot now again be presented here: and instructed 
the jury that they find a verdict for the defendants, whereupon 
the jury without retiring returned an oral verdict for defen- 
dants. And plaintiffs excepted to the verdict and the jury 
were discharged. 

We cannot find either hy the bill of exceptions or the record 
that any exception was taken to the instructions given to the 
jury by the Court, which must be done before the case is left to 
the jury. Consequently there is no exception taken to the law 
as charged by the Court (and the law must stand as given) and 
the verdict that was given accordingly. 

W. C. Achi, for plaintiffs. 

Smith and Rosa, for defendants. 
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THE KING vs. AKANA. 


EXCEPTIONS FROM THE NOVEMBER TERM OF THE THIRD JUDI- 
CIAL Circuit Court. Bickerton, J., PRESIDING. 


JANUARY TERM, 1889. 
Jupp, C.J., McCutty, Preston, Bickerton and Dots, JJ. 


Trial for murder. Evidence of the declarations of the dead man 
about his business relations with the prisoner, made several days 
before the murder, is hearsay and not admissible. 


Where such evidence goes to the jury, and other evidence, covering 
the same ground and properly admitted, is given to the jury, the 
improper admission of the hearsay evidence is not a ground fora 
new trial. 


It was shown that the prisoner and the deceased and an old woman 
lived in the same house, which was destroyed by fire at the time 
of the murder, with the body of the deceased in it at the time. 
Just before the murder the prisoner took the old woman to 
another house, giving mysterious and unintelligible reasons 
therefor. 


Held that, with this evidence, the question by the prosecution to a 
crown witness, ‘‘ Did the deceased ask you to do anything for the 
old woman, Kanoa, when you met him between three and four 
o'clock on Saturday, November 3d (the day of the murder), at 
the house which was burnt?” was material as tending to show 
the relations between the deceased and the old woman and as 
tending to throw light upon the suspicious circumstance of the 
removal of the old woman by the prisoner just before the fire and 
the murder. The importance of this question was increased by 
the prisoner’s own testimony later in the trial, to the effect that 
he removed the old woman because the deceased did not take 
care of her and asked him to take her away. 


A person arrested on suspicion only is not, in the absence of further 
proceedings against him, disqualified as a witness in the trial of 
others for the offense for which he was arrested on suspicion. 


Defendant’s request to charge the jury as follows: “To justify the 
inference of legal guilt from circumstantial evidence, the exist- 
ence of the inculpatory facts must be absolutely incompatible 
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with the innocence of the accused and incapable of explanation 
upon any other reasonable hypothesis than that of guilt,” pro- 
perly refused. 


Where refusal to charge as requested is excepted to, bill of exceptions 
should contain the instructions given by the Court in lieu of the 
instructions refused, or else should show that no instructions 
were given covering the ground. 

Defendant’s request to charge the jury as follows: ‘Circumstantial 
evidence is to be viewed with distrust and to justify a conviction 
on such evidence, it is necessary to exclude every possible hypo- 
thesis of innocence,” properly refused. “Every reasonable hypo- 
thesis,” instead of every possible hypothesis, would have made 
the instruction allowable. 


A motion for a new trial of a criminal cause tried in a Circuit Court 
must be addressed to the Supreme Court. 


OPINION OF THE CourT BY Dore, J. 


The prisoner was on trial for the murder of a man named Ah 
Sing or Ah Sin, who had been living at the same house with 
him in South Kona, on the Island of Hawaii. <A few days 
before the death of Ah Sing, the prisoner moved to another 
house in the neighborhood with his wife. In the evening of 
November 3d, 1888, the house occupied by Ah Sing was dis- 
covered to be on fire and Ah Sing was missing; the next morn- 
ing the charred remains of a human body were found in the 
debris of the burned house, which were recognized to be those 
of Ah Sing. There were cuts still discernable on the breast as 
the body was face downwards, and a cleaver was found close to 
the body. Bloody clothes were found in a pail of water some 
100 feet away from the burnt house, and bloody water on lauhala 
leaves near the pail, as if the clothes had been partially washed. 
The prisoner admitted that the clothes were his to witnesses, 
but denied it in Court. The prisoner had two wounds on his 
head ; one appeared to have been cut by some sharp instrument 
and one finger had marks on it as if it had been bitten. During 
the direct examination of John Kalua at the trial, one of the 
witnesses for the prosecution, he was asked, “ Did Ah Sing tell 
you defendant was indebted to him?” This question was 
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objected to by the defense and the objection sustained by the 
Court. After the cross-examination the witness was asked the 
question “Do you know of any other trouble between Ah Sing 
and defendant?” The witness answered: “A few days before 
this, Ah Sing told me Akana was indebted to him in a large 
amount.” The defense objected to the admission of this answer 
on the ground that it was not a dying statement; the Court 
overruled the objection and admitted the testimony on the 
ground that it was a re-direct examination on new matter 
bruught out upon cross-examination. To this ruling the pris- 
oner’s counsel excepted. The witness went on to say that Ah 
Sing told him that the amount of the debt was $200; that if he 
got the money, or part of it, he would go to Honolulu and thence 
to China. All this is hearsay testimony and should have been 
excluded as such. But we find that Iwikau, another witness 
for the prosecution, testified on his direct examination that the 
prisoner said he was indebted to Ah Sing, and that he (prisoner) 
told witness that Ah Sing asked for the money shortly after 
prisoner’s marriage on the previous July 6th. We find also that 
Alo, a witness for the prosecution, testified that the prisoner 
owed Ah Sing over $100; that he wag present at a quarrel 
between the prisoner and Ah Sing the day before the murder, in 
which the latter repeatedly demanded of the prisoner the pay- 
ment of money which he claimed, and that Akana told witness 
that he did not have the money then but when he got the 
money he would pay it, but did not state the amount of the 
debt; it is also in evidence that the prisoner, who took the wit- 
ness stand in his own defense, said on his cross-examination 
that he was indebted to Ah Sing ın the sum of $25 only; that 
he had paid him installments on account; that at the time of 
the fire he did not know how much he owed him; that Ah Sing 
demanded the money and that he told him he would pay him 
when he got the money. It therefore appeared by competent 
evidence that the prisoner owed money to Ah Sing previous to 
the murder and that Ah Sing was pressing him for it. As to 
the amount of this debt, enough appears from this other evi- 
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dence to show that it was large enough to be of importance to 
Ah Sing and that it was the cause of some irritation between 
him and the prisoner. Under these circumstances, therefore, 
there is no reason to apprehend that the evidence objected to 
could have had any improper influence upon the jury, the same 
point being well covered by other evidence properly admitted. 

The second exception was to the ruling of the Court allowing 
the following question to be asked the witness, John Kalua, by 
the prosecution on the direct examination, to-wit: “Did Ah 
Sing ask you to do anything for the old woman, Kanoa, when 
you met him between 3 and 4 o’clock on Saturday, November 
3d, at the house burnt?” The prisoner’s counsel objected to 
this question as being immaterial. 

We find that evidence was taken before this question was 
asked, to the effect that on the afternoon before the fire the 
prisoner took the said Kanoa, who was living at the same house 
with Ah Sing, to another house some distance away and made 
arrangements to have her taken care of by the people of the 
house, and explained to them that the old woman ought net to 
stay at the house with Ah Sing or she would die, and if Ah Sing 
did not get a wife he also would die. The mere removal of the 
old woman from the house that was destroyed by fire later the 
same evening, and in the ruins of which Ah Sing’s remains were 
found, was a suspicious circumstance, and the reasons given by 
the prisoner for the change and testified to by witnesses at the 
trial added much to its suspicious character. With this evi- 
dence before the Court, any information relating to Kanoa’s 
relations with Ah Sing was desirable in the way of ascertaining 
if possible the real reason for her being taken away by the 
prisoner, or the meaning of his extraordinary statement of his 
reasons for taking her away. The testimony of the prisoner, 
that he took Kanoa away because Ah Sing did not take care of 
her and asked him to take her away, adds much to the 
relevancy and importance of the question objected to. 

A third exception was made to the admission of Alo as a wit- 
ness for the prosecution against the objection of prisoner’s 
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counsel—that the said Alo had been arrested on suspicion of 
having been connected with the murder of Ah Sing and was 
therefore an incompetent witness, unless he had been cleared of 
the record. It appears by the evidence in the case that Alo was 
arrested upon suspicion, but he was not committed for trial nor 
indicted, and the attorney for the prosecution stated to the Court 
that he was under no charge and was only held as a witness. 
Under these circumstances he was not disqualified as a witness. 

The prisoner’s counsel asked the Court to charge the jury as 
follows: 

“1st. To justify the inference of legal guilt from circumstan- 
tial evidence, the existence of the inculpatory facts must be 
absolutely incompatible with the innocence of the accused and 
incapable of explanation upon any other reasonable hypothesis 
than that of guilt.” 

This instruction was refused and the ruling excepted to. 

This instruction seenis capable of a meaning, by a refinement 
of interpretation, that would correctly state the law, but it is 
undesirable to instruct a jury through language difficult of com- 
prehension or capable of several meanings or tending to mental 
confusion, and it was not. only proper for the Court but it was 
its duty to refuse to give the instruction in the form asked. 

The marginal notes.to the instruction, in the handwriting of 
the Presiding Justice, and which are before us as a part of the 
bill of exceptions, are as follows: “Not in this form—but will 
charge on reasonable doubt covering this.” At the request of 
the prisoner’s counsel the Court charged the jury as follows, 
which includes some slight modifications of the instructions 
prayed for: 

“To convict, the jury must be satisfied from the circum- 
stances that the defendant is the person by whom the death of 
the deceased was caused.” 

“Tf the jury believe that the evidence is insufficient to bring 
the act home to defendant, they must acquit.” 

“The presumption of innocence always prevails in favor of 
the defendant; Crown must prove their case.” 
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“Tt is fairly within the province of the jury to adopt a theory 
of the cause of death of deceased other than that offered by the 
prosccution—must draw their conclusions from the evidence.” 

The bill of exceptions does not report any part of the charge 
of the court except that portion given at the request of prisoner’s 
counsel. It seems to us that it was incumbent upon him to 
place in the bill of exceptions the instructions given by the 
court in lien of this first instruction which was refused, or 
else to show that no instructions whatever were given covering 
the ground raised by that instruction, and that such failure was 
excepted to; he has done neither, and we do not find that this 
instruction was improperly refused. An instruction to the jury 
in these exact words was held erroneous in People vs. Murray, 41 
Cal., 67. See Rex vs. Ahopa, January Term, 1889. (Post, p. 556). 

The prisoner’s counsel also requested the court to give the 
following instruction, which was refused and refusal excepted 
to: “Circumstantial evidence is to be viewed with distrust, and 
to justify a conviction on such evidence it is necessary to ex- 
clude every possible hypothesis of innocence.” 

The Court properly refused to give this instruction for it does 
not state the law. Ifit had read “every reasonable hypothesis 
of innocence” in the last part, it would have been a correct 
instruction. The following sentence from Brown vs. State, 105 
Ind., 385, clearly and briefly sets forth the rule: “When the 
facts proved are susceptible of explanation upon no reasonable 
hypothesis consistent with innocence, and point to a guilt 
beyond any other reasonable solution, then they are sufficient 
to rest a conviction upon, although the crime is of the utmost 
malignity and the penalty attached is the highest known to the 
Jaw.” 

We therefore overrule all of the said exceptions. 

The bill of exceptions further recites that the “jury returned 
a unanimous verdict of guilty, to which counsel for defendant 
duly excepted, as being cuntrary to law and the evidence, and 
gave notice of motion for new trial as will appear by refer- 
ence to Exhibit E, which is hereto attached and made part 
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hereof.” The notice set forth in Exhibit E is as follows: “ Now 
comes the above named defendant by his attorney, A. Rosa, and 
excepts to the verdict of the jury as being contrary to the law 
and the evidence, and gives notice of motion for a new trial.” 
On November 29th the prisoner’s counsel filed in the said 
cause, in the same court that had tried the case, the following 
motion for a new trial: “Now comes the above named defen- 
dant, by his attorney, A. Rosa, and moves the Court to grant a 
new trial in the above entitled cause on the ground of newly 
discovered evidence.” This motion is unaccompanied with 
affidavits, and is not addressed to or filed with the Clerk of the 
Supreme Court, as it should be, under the authority of King vs. 
Reeve, ante, page 336. There is no motion for a new trial on the 
ground of the verdict being contrary to the law and the evidence, 
according to the notice abuve set forth. It does not, therefore, 
appear that any motion for a new trial is before the Court, nor 
anything further under the bill of exceptions. 

A. P. Peterson (Deputy Attorney-General), O. Creighton with 
hin, for the prosecution, 

A. Rosa, for defendant. 
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THE KING vs. AHOP alias AHOPA. 
EXCEPTIONS FROM THE CIRCUIT Court, THIRD JUDICIAL CIRCUIT., 
JANUARY Term, 1889. 

Jupp, C.J., McCuLLy, Preston, Bickerton and Dorr, JJ. 


On a trial for murder the following instruction to the jury was asked 
by defendant's counsel and refused by the Court; ‘That it is in- 
sufficient to convict, assuming all to be proved which the evi- 
dence tends to prove, if some other hypothesis may still be true. 
The true test is that the circumstances proven must produce the 
absolute conviction in your minds of the guilt of the defendant, 
and must exclude any other conclusion at which you may arrive 
on weighing the evidence.” 

Held, the refusal was no error; the true rule is that the circum- 
stances must be such as to produce a moral certainty of guilt and 
to exclude every other reasonable hypothesis, 

The Court refused the following instruction on behalf of the defend- 
ant; ‘Where, on the trial of a capital offense, the evidence is 
solely circumstantial, it should be so strong as to exclude every 
other supposition inconsistent with the guilt of the accused.” 

Held, the refusal was no error, for the reason given in the previous 
point. 

The Court was asked to charge on behalf of defendant; ‘That the 
defendant is not to be presumed guilty merely from the fact of 
his being in company with Ah 8u, who committed the offense, 
unless some participation of defendant is shown.” 

The Court refused this instruction, but charged: “If Ah Su alone 
killed Kapahee and yet if you find that Ahopa did aid and abet 
Ah Su in that murder; if Ah Su struck the blow and Ahopa was 
present assisting or in any way aiding or abetting him, it is your 
duty to find him guilty.” 

Held, no error: The instruction given was in conformity with Penal 
Code, Chapter V., Section 1. 

When the instructions given are cu:rect and cover the ground, the 
refusal of the Court to charge in the very terms asked by coungel 
is no ground of exception. 

The circumstances of the murder reviewed by the Court. They 
afforded abundant evidence upon which the jury found their 
verdict of guilty. 
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OPINION OF THE CouRT, BY JUDD, C.J. 


The defendant, a Chinaman, was tried at the November Term, 
1888, of the Circuit Court of the Third Judicial Circuit, for the 
murder of one Kapahee, a native of Hawaii, the murder being 
alleged to have been committed at Puna, Island of Hawaii, on 
the 3d of Septeniber last. 

Counsel, W. A. Whiting, Esq., was assigned for his dc‘ense. 

The jury rendered a unanimous verdict of guilty. 

This verdict was excepted to as contrary to Jaw and the evi- 
dence. Exceptions were taken to the refusal of the Court, Mr. 
Justice Bickerton, to give certain instructions to the jury. 
These will be considered later on. 

The essential facts of this case are as follows: An elderly 
native Hawaiian, residing at Puna, Island of Hawaii, a man of 
note in that community, named Kapahee, who had acted asa 
policeman, and wag then a school teacher, had some difficulty 
in regard to money matters with a Chinese storekeeper named 
Ah Su, which resulted in a law suit before the District Court, 
and which was appealed to the Circuit Court then about to be 
held in the adjoining District of Kau. 

On the morning of the 3d of September, which was Monday, 
Kapahee, who was a large, vigorous man, with grey hair, walked 
from his house, which is close by the store of Ah Su, to Captain 
J. E. Eldarts’ house—a distance of about two miles. It was 
known at the store that he had gone there; it was also generally 
known that he expected to receive about $60 from Captain 
Eldarts. He went to Captain Eldarts, received his pay, about 
$10, and started back homewards between 8 and 8:30 o’clock 
A. M., and the last that was seen of him alive was as he passed 
over a hill on his way homewards. 

Shortly before this, a Hawaiian lad about 8 years old, named 
Kapeleliilii, was riding along the road to a fishing settlement, 
and passed Ah Su standing in the road, and, a short distance 
beyond, the Chinaman Ahopa (the defendant) sitting in a cleft 
between two large boulders at the side of the road, where he 
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could not be seen by a person passing in the road until he got 
directly opposite him. The boy knew these two men well, as 
he lived in the same settlement with them. Ahopa admitted, 
in his testimony on defense, that he was there with Ah Su 
when the boy passed, but says that he was hunting for a lost 
mule. 

Kapahee was missed, and the next day search was made for 
him, and there was found in the road, at the spot where the boy 
says he saw ‘hese two men, two large stones with human hair, 
grey in color, clotted blood and brains on them, and the bushes 
on the upper side of the road for about thirty paces distant 
showed traces of a body having been dragged over them. With 
the assistance of dogs, search was made by a large party of 
natives, and finally on Wednesday, at a distance of about a 
mile and a half from the road and below it toward the sea, the 
dead body of Kapahee was found buried in a crack in the lava 
and piled over with stones. His pantaloons were gone, and his 
shirt was pulled over his head. His head had severe wounds 
on it and his skull was broken in. 

A Chinaman named Akina arrived at the store of Ah Su the 
night of this 3d of September, and went to bed in one of the 
rooms. He was awakened in the night by Ahopa and Ah Su, 
who told him they wished his services to bury a dead native, 
and threatened him that they would fix the crime of murder 
upon him if he did not consent to assist them. He was re- 
quired to get a pack donkey and saddle, and he did so, and 
this animal was led by Ahopa, and Ah Su went ahead with 
him, followed by Akina. The party finally reached the body 
of Kapahce lying in the rocks above the road. The body was 
placed on the mule, with some difficulty, and tied on, and the 
animal led along the road towards Hilo. When they got toa 
gate on the side of the road towards the sea, Akina was told he 
might go home to the store, and Ahopa and Ah Su continued 
on with the body towards the sea on a trail in the lava. Ahopa 
and Ah Su returned to the store about midnight and went to 
bed. 
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There was found under the house the pack-saddle, some 
clothes. consisting of two pairs of pants and a shirt, and a pair 
of shoes, all of which were more or less bloody, and soap or lard 
had been smeared over the clothes. 

Ab Su was first arrested and taken to Kau, where he was 
conimitted for trial. After an attempt to escape and several 
attempts at suicide, he was placed on a steamer bound to 
Honolulu, and soon after starting died in considerabie agony, 
it is presumed of poison, which he must have taken on his way 
to the vessel. 

We have, then, the admission of this unfortunate defendant 
that he was at the spot where this murder was committed just 
before the time when it must have been committed, in company 
with a man named Ah Su, who had a difference with the 
murdered man, and who conimitted suicide on being bound 
over for trial for the murder of Kapahee. It was shown that 
Ah Su was a small man, and presumably unequal to the kill- 
ing and dragging off over stones and bushes of so large a man as 
Kapahee without assistance. The defendant admits that he 
assisted Ah Su in carrying the body from where it lay to where 
it was buried in the stones, but says he was required by Ah Su 
to do so, 

Captain Eldarts said that he took Ahopa with him to where 
the body of Kapahee was found, and that Ahopa was trembling 
and crying, but would say nothing and was much excited. 
His hands also were scratched as if he had been handling the 
sharp stones which abound in that neighborhood. 

We are convinced that the jury had abundant evidence upon 
which to find their verdict of guilty, and refuse to disturb it on 
the ground alleged, that is contrary to the evidence. 

Following are the instructions to the jury asked for by counsel 
for the prisoner and refused by the Court in the form presented : 

“That it is insufficient to convict, assuming all to be proved 
which the evidence tends to prove, if some other hypothesis may 
still be true. The true test is that the circumstances proven 
must produce the absolute conviction in your minds of the 
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guilt of the defendant, and must exclude any other concluricn 
at which you may arrive on weighing the evidence.” 

The Court charged the jury that the circumstantial evidence 
given must be consistent with guilt and inconsistent with the 
innocence of the defendant in order to convict defendant of 
murder. And also the Court charged as follows, from notes to 
Commonwealth vs. McKie, 1 Leading Crim. Cases, pages 320 
and 321: 

“But if a defendant in a criminal case has a right to have 
the jury instructed that they must he satisfied of his “guilt 
beyond a reasonable doubt, the question arises, what is a reasona- 
ble doubt? It has been defined to be a doubt for which a rea- 
son could be given. It certainly must be a serious and substan- 
tial doubt, not the mere possibility of a doubt. And although a 
jury might believe from the evidence that it was possible some 
other person than the defendant might have committed the 
crime, it does not necessarily follow that they must acquit. 
Absolute mathematical or metaphysical certainty is in no case 
essential; noral certainty is all that is requisite. The proof 
should be such as to control and decide the conduct of men in 
the highest and most important affairs of life, and not a mere 
vague conjecture, a fancy, a trivial supposition, a bare possibility 
of innocence. To acquit upon such doubts is a virtual violation 
of a juror’s oath. And if the whole evidence produces such a 
conviction in the minds of the jury of the guilt of the prisoner as 
they would act upon in a matter of the highest importance te 
themselves in a like case, it is their duty to convict, The 
evidence need not exclude every possible hypothesis but the 
guilt of the defendant. In Com. vs. Webster, 5 Cush., 320, Chief 
Justice Shaw said: ‘A reasonable doubt is not mere possible 
doubt, because everything relating to human affairs, and depend- 
ing on moral evidence, is open to some possible or imaginary 
doubt. Itis that state of the case which, after the entire com- 
parison and consideration of all evidence, leaves the minds of 
the jurors in that condition that they cannot say they feel an 
abiding conviction to a moral certainty of the truth of the 
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charge. It is not sufficient to establish a probability, though a 
atrong one, arising from the doctrine of chances, that the fact is 
more likely to be true than the contrary ; but the evidence must 
establish the truth of the fact to a reasonable and moral cer- 
tainty, a certainty that convinces and directs the understanding, 
and satisfies the reason and judgment of those who are bound to 
act conscientiously upon it.’ Or, as elsewhere expressed, a 
reasonable doubt exists when the evidencé is not sufficient 
to satisfy the judgment of the truth of å proposition with such 
certainty that a prudent man would feel safe in acting upon it 
in his own important affairs. It is not necessary that such 
reasonable doubt should convince the jury that the fact is not as 
charged. A doubt never convinces.” 

We are of opinion that the jury were rightly instructed by 
the Court in this charge. 

“The rule requiring proof beyond a reasonable doubt does 
not require proof as excludes every hypothesis except the guilt 
of the prisoner; the true rule is that the circumstances taken 
together should be of a conclusive nature and tendency, leading 
on the whole to a satisfactory conclusion, and producing, in effect, 
a reasonable and moral certainty that the accused, and no one 
else, committed the offense charged.” Com. vs. Webster, 5 
Cush., 319, 

In Com. vs. Goodwin, 14 Gray, 57, the Court said: ‘The 
instruction asked for was erroneous, because it required the 
Judge to decide thut the prisoner could not be convicted upon 
circumstantial evidence, unless the circunistances were such as 
to exclude every hypothesis except that of his guilt. The true 
rule is, that the circumstances must be such as to produce a 
moral certainty of guilt, and to exclude any other reasonable 
hypothesis.” We can see’that unreasonable hypotheses could 
be invented by ingenious counsel or sympathetic jurors which, 
if the law allowed them to be rested upon as a defense, would 
make conviction for crime in a large number of cases impossible. 

In People vs. Murray, 41 Cal., 67, the Court says: ‘The 


appellant’s third point is not tenable. The instruction refused 
36 
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is as follows: ‘In order to justify the inference of legal guilt, 
the existence of the inculpatory facts must be absolutely incom- 
patible with the innocence of the accused and incapable of 
explanation upon any other reasonable hypothesis than that of 
his guilt? To require the facts to be absolutely incompatible 
with the innocence of the accused. is to require proof of his 
guilt beyond the possibility of a doubt. The law requires that 
the facts shall not only be consistent with the guilt of the 
accused, but inconsistent with any other rational conclusion. 
A higher degree of certainty in establishing the guilt of the 
accused by means of circumstantial evidence cannot Le required, 
without rendering such evidence valueless.” See also People vs. 
Pudillia, 42 Cal., 540, and Commonwealth vs. Castley, 118 Mass., 1. 

The second point is not tenable. The instruction claimed to 
have been erroneously refused is as follows: ‘ Where, on the 
trial of a capital offense, the evidence is solely circumstantial, 
it should be so strong as to exclude every supposition inconsis- 
tent with the guilt of the accused.” 

This point is fully answered by our observations and cita- 
tions on the first point. 

The third and last exception is to the refusal of the Court to 
charge: “The defendant is not to be presumed guilty merely 
from the fact of his being in company with Ah Su, who com- 
mitted the offense, unless some participation of defendant is 
shown.” 

But we find that though the instruction was refused in this 
form, the Court charged the jury, “If Ah Su alone killed 
Kapahee and yet if you find that Ahopa did aid and abet Ah 
Su in that murder, if Ah Su struck the blow and Ahopa was 
present assisting or in any way aiding or abetting him, it is 
your duty to find him guilty.” 

The instruction is in comformity with the statute law of this 
country. “All who take part in the commission of any offense, 
or being present, aid, incite, countenance or encourage others in 
the commission thereof, shall be deemed principals therein.” 
Penal Code, Chapter V., Section 1. 
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It is a well established rule of law that “ when the instruc- 
tions given to the jury are legal and appropriate, and cover the 
whole ground of the instruction asked for, the omission or 
refusal of the Court to rule in the very terms requested by 
counsel affords no ground for exception.” Commonwealth vs. 
Castley, 118 Mass., 25; Kelly vs. Jackson, 6 Pet., 622; State vs. 
Reed, 62 Me., 129. 

All the circumstances shown to the jury lead to the conclu- 
sion that the prisoner was not only present but took some part 
in the murder. 

We are obliged to overrule the exceptions. 

A. P. Peterson (Deputy Attorney-General), for the Crown, 
Chas. Creighton with him. 

W. A. Whiting, assigned for defendant. 


JOHN F. BOWLER vs. THE BOARD OF IMMIGRATION, 
APPEAL FROM Mr. Justice McCu xy, SUSTAINING DEMURRER, 
JANUARY TERM, 1889. 

Jupp, C.J., McCuniy, Preston, BICKERTON and Dorr, JJ. 


The written contract, sued upon in the first count in the complaint, 
was made between B. and H. of the one part and L, A. of the 
other part. The action was brought by B. alone: 

Held bad on demurrer; there was nothing to show that this was not 
a joint contract, and joint contractors should join in the suit. 


The contract was made with “LL. A., Minister of the Interior and 
President of the Board of Immigration.” The Board of Immigra- 
tion was sued as defendant, co nomine: 


Held bad on demurrer. The contract was not made with or author- 
ized by the Board of Immigration. 


If the second count, which purports to be independent of the written 
contract, be proceeded upon, it must come out in evidence that 
the oral agreement had ripened into a written contract. Being 
annexed to the complaint, it is brought to the notice of the Court 
on demurrer. 


In the written contract the party of the second part agreed to pay a cer- 
tain sum per capita for all passengers received on board the vessel : 
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Held, this was not a covenant to put the passengers on board the vessel. 

Since the contract was made, the Legislature repealed the statute 
creating the Board of Immigration and enacted provisions for the 
appointment of a new Board, which is now made defendant: 

Held, the liabilities of the old Board do not attach to the new, the 
statute not effecting this. 

The Board of Immigration is not a corporation, though possessing 
some incidents of a corporation. 

In a suit against the Board of Immigration, its members should be 
named. 

OPINION OF THE CouRT, BY JUDD, C.J. 

The declaration in this case is as follows: 

The plaintiff, John F. Bowler, of Honolulu, in the Island of 
Oahu, claims of the Board of Immigration the sum of nine 
thousand dollars for that on the 29th day of June, A. D. 1887, 
the plaintiff and the defendant agreed by charter party (a copy 
whereof is hereto appended and made part hereof) that the 
plaintiff should, in his bark called the Kalakaua, whereof C. H. 
Henderson was then and there master, within a reasonable time 
thereafter carry from the port of said Honolulu such South Sea 
Islanders (whom the defendant represented to be three hundred 
adults in number) as the defendant might place on board of 
said bark, to their respective homes in the South Pacific Ocean, 
and should furnish the necessary water and fuel therefor; all to 
be done under the supervision and to the satiefaction of such 
agent as the defendant might appoint, who should have a free 
passage in said bark to the South Sea, and return to said Hono- 
lulu; and that the defendant would pay to the plaintiff the sum 
of thirty dollars for each such South Sea Islander (except 
children under two years of age, who were to be free) received 
on board the said bark at said Honolulu, upon satisfactory 
proof of the faithful fulfillment by the plaintiff of his part of 
said agreement, and that the defendant would furnish all pro- 
visions for such people on their said contemplated journey 
home, and pay to the plaintiff the sum of ($2000) two thousand 
dollars when three days at sea on said contemplated voyage, the 
balance to be paid on receipt of such Government agent. 
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That the plaintiff thereafter, and within a reasonable time, 
prepared his said bark for such agreed voyage, and for the said 
carriage of said South Sea Islanders; and on the 12th day of 
July thereafter tendered said bark to the defendant for the pur- 
poses agreed upon as aforesaid, and was ready and willing to 
perform his part of said agreement, and had done all things 
necessary on his part to entitle him to have such South Sea 
Islanders placed on board of said bark by the defendant to be 
carricd as aforesaid, but the defendant absolutely refused to 
place any of such South Sea Islanders on board of said bark, or 
otherwise to perform its part of said agreement, or to pay the 
plaintiff the monevs agreed to be paid to him as aforesaid, or 
any part thereof, to the plaintiff’s damage the said sum of nine 
thousand dollars. 

And the plaintiff also sues the defendant for the sum of nine 
thousand dollars for that on or about the 29th day of June, A. 
D 1887, the plaintiff and defendant agreed together that the 
defendant would ship and place on board the said bark, the 
Kalakaua, in the port of said Honolulu, three hundred adult 
South Sea Islanders to be carried then on said bark to their 
respective homes in the South Pacific Ocean for the sum of nine 
thousand dollars, and the plaintiff was and ever has been ready 
and willing to perform his said agreement; but the defendant 
absolutely refused to carry out its part of said agreement, or to 
pay said sum or any part thereof, to the plaintiff’s damage in 
the sum of nine thousand dollars. 

Which said agreement the plaintiff says that the defendant 
was by the laws of this Kingdom authorized to make. 

And the plaintiff says that said refusal on the part of the 
defendant was in contravention of his private rights under the 
law. 


COPY OF EXHIBIT ANNEXED TO THE DECLARATION. 


This Indenture made and entered into this twenty-ninth day 
of June, A. D. Eighteen Hundred and Eighty-seven, by and 
between John F. Bowler, owner, and C. H. Henderson, master, 
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respectively, of the barque Kalakaua, now lying in the port of 
Honolulu, parties of the first part, and Luther Aholo, His 
Hawaiian Majesty's Minister of the Interior and President of 
the Bureau of Immigration and his successors in office, party of 
the second part. 

Witnesseth : 

That for and in consideration of the covenants and agree- 
ments hereinafter mentioned to be paid, kept and performed by 
the party of the second part and his successors in office, the 
parties of the first part hereby agree to carry in the Hawaiian 
barque Kalakaua above mentioned from the port of Honolulu 
aforesaid such South Sea Islanders as the party of the second 
part may place on board the barque to their respective homes 
in the South Pacific Ocean, and will furnish the necessary 
water and fuel, all to be done under the supervision and to the 
satisfaction of such agent as the party of the second part may 
appoint, who shall have a free passage in the barque to the 
South Seas and return to Honolulu; in consideration of the 
foregoing the party of the second part or his successors in office 
will pay or cause to be paid to the parties of the first part, or to 
their representatives, the sum of ($30) thirty dollars per capita 
(all children under two years of age free) for each and every 
South Sea Islander received on board the barque at Honolulu 
upon satisfactory proof of the faithful fulfillment of the terms of 
this contract, and will furnish all provisions for the people on 
their contemplated journey home; and the party of the second 
part hereby agrees to pay to the parties of the first part the sum 
of two thousand dollars ($2000) when three days at sea, the 
balance to be paid on receipt of Government agent. 

In witness of the above the parties hercto have placed their 
hands and seals the day and year first above written. 


(Signed, ) LUTHER AHOLO, 
H. H. M. Minister of Interior and President of the Bureau of 
Immigration. 
(Signed, ) Joun F. BOWLER, 


C. H. HENDERSON. 
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To this the Attorney-General, on behalf of the Board of Im- 
migration, demurred. The Court below, Mr. Justice McCully, 
sustained the demurrer, and it now comes to us by appeal. 


By THE Court. 


We find many reasons why the demurrer should be sustained : 

1st. The written contract annexed to the declaration shows 
that Henderson, “ master of the bark Kalakaua,” was a party to 
to it, besides the plaintiff as owner, and there is nothing to 
show that this is not a joint contract. By the rules of pleading, 
joint contractors should join in the suits. 

2d. The written contract is not that of the Board of Immi- 
gration. Itis by L. Aholo, Minister of Interior and President 
of the Board of Immigration. It nowhere appears in the con- 
tract that the Board authorized or made the contract; it is not 
one of the contracting parties. It appears to be the contract of 
the Minister of the Interior, who describes himself as President 
of the Board of Immigration. 

It is contended by plaintiff’s counsel that the second count 
states a complete cause of action against the Board independent 
of the written contract. We find that the second count does 
refer to the first, for the description of the vessel in the second 
is in these words: “his said bark the Kalakaua.” If the plain- 
tiff should proceed to trial, it must come out in evidence that 
the oral agreement had ripened into a written contract, and the 
plaintiff would have to abandon the second count. The written 
contract, being a part of the declaration, is brought to the 
notice of the Court. 

3d. There is no covenant on the part of the party with whom 
plaintiff contracted to put three hundred or any number of 
South Sea Islanders on the vessel. The contract appears to us 
to be an executory agreement, and does not bind the party with 
whoin the plaintiff contracted to pay the passage money of three 
hundred Islanders for which he sues. 

4th. Since this contract was made, the Legislature has re- 
pealed the statute creating the Board of Immigration, and has 
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enacted provisions for the appointment of a new Board. See 
Acts of 1887, Chapter VIII. 

The Board, with whom the plaintiff says he contracted, was 
dissolved by the repealing statute, and the Board now sued is 
not the Board who it is alleged made the contract. 

The Board is sued in this declaration by its name as if it 
were a corporation and suable by the corporate name. It is 
not a corporation. But it is claimed that it isa corporation by 
implication. Upon the authorities cited below, we are of opinion 
that the Board, having certain duties delegated to it by law, 
possesses some of the incidents of a corporation, that is, their 
official acts within the scope of their authority bind their 
successors. But the individuals forming the Board should be 
named in the declaration, and in this case the declaration 
should state who the Board were at the time the alleged con- 
tract was made. The cases are: Jansen vs. Ostrande, 1 Cow., 
679; Horton vs. Garrison et al., 23 Barb., 176; Williams ve. 
Keech et al., 4 Hill, 168; and Green’s Brice’s Ultra Vires, pp. 22 
and 28. 

But there being a new statute, and the present Board being 
appointed under it, the liabilities incurred by the previous 
Board do not attach to them—there being nothing in the statute 
to wake this so. By the Act now in force, the “ Board of Immi- 
gration” is a “Bureau of the Interior Department ”—a com- 
mittee it might be called, with certain defined functions. 

To attach liability to the Bureau, it must appear that the 
contract was made or authorized by it, and that the contract 
was within the powers given to it by law. 

A. S. Hartwell and W. A. Whiting, for plaintiff. 

C. W. Ashford (Attorney-General), for defendant. 
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JOSEPH H. CONGDON vs. H. ACKERMAN and F. A. 
SCHAEFER. 


On Exceptions BY PLaintirF From McCutty, J. 
JANUARY TERM, 1889. 
Jupp, C.J., McCutiy, Preston and BICKERTON, JJ. 


Dore, J., did not sit, having been counsel in other proceedings, 

the foundation of this suit. 

The action being to recover damages for an arrest of plaintiff at defen- 
dants’ instance, on an allegation that plaintiff was about to leave 
the Kingdom : 

Held, the Trial Justice was right in directing the jury to find for 
defendants, on the ground that no malice and want of probable 
cause were alleged and proved. 


The plaintiff had his remedy on the bond given at the time of the 
arrest, 
OPINION OF THE COURT, BY Preston, J. 

This is an action described in the declaration as an action of 
trespass. 

The declaration, stripped of a quantity of unnecessary and 
embarrassing verbiage, states that on the 20th of December, 
1886, an action was commenced in this Court by the defendant, 
Ackerman, against the plaintiff to recover the sum of $593.63. 
That plaintiff (whose usual residence was in San Francisco) 
was at that time in Honolulu, and had prepared to return to 
San Francisco by the steamer Australia, and that on the 22d 
December, while on board said steamer, he was arrested and 
removed from said steamer by a constable in pursuance of a 
warrant of arrest issued by order of Mr. Justice McCully, upon 
an affidavit made by the defendant Schaefer, as agent of defen- 
dant Ackerman, that the plaintiff was about to leave this King- 
dom, That Ackerman’s claim was unfounded in law, and that 
said defendant, Schaefer, maliciously contriving by unjust and 
arbitrary means to coerce payment by plaintiff of said un- 
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founded claim, obtained said warrant of arrest. That plaintiff 
was detained in custody until the 3d of January, 1887, and that 
said suit was determined in favor of the plaintiff. The plaintiff 
claimed five thougand dollars damages. 

The case was tried at the last October Term before Mr. 
Justice McCully and a jury, when the Court directed the jury to 
find a verdict for the defendants on the grounds: That malice 
was not alleged: That malice and want of probable cause were 
not proved, because at the time of the attachment there was a 
debt owing by Congdon to Ackerman in law: That there being 
a legal debt, Ackerman had the right under the statute to issue 
the process of arrest, and that the same rule governs cases of 
this nature as in actions for malicious criminal prosecution, 
viz., both malice and want of probable cause must be alleged 
and proved. 

The plaintiff excepted to this direction and the exceptions 
were argued before us at the January term. 

Section 953 of the Civil Code, which authorizes the issuing of 
a process of arrest, reads as follows: 

“ Upon a complaint verified by the oath of the plaintiff in any 
suit, or some person on his behalf, being filed with the Clerk of 
any Court of record, or before any Police Court in this Kingdom, 
stating that a defendant * * * is about to quit the King- 
dom, it shall be lawful for such court, upon the filing of the 
bond hereinafter provided, to issue process for the arrest and 
detention of such defendant, until he shall have entered into 
security, with sufficient sureties, to abide the result of such suit 
and to pay the amount of such judgment as shail be rendered 
thereon ; provided, however, that no such process of constraint 
shall be issued by such court until such plaintiff, or some per- 
son on his behalf, shall have filed a sufficient bond in a reasona- 
ble amount for the reimbursement to such defendant of all 
damages and costs which he shall sustain in consequence of 
such arrest, in case plaintiff shall fail to sustain such suit.” 

The plaintiff contends that the action is statutory, and that it 
was not necessary for him to prove that the arrest was malicious 
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and without probable cause, and that it was sufficient to prove 
that the defendant succeeded at the trial of the action in which 
he was arrested, and that this suit, not being a suit at common 
law for malicious arrest, the question of malice or no malice 
could not be considered, except with regard to vindictive 
damages, and that the plaintiff was entitled to recover actual 
damages. 

The case of Jerman vs. Stewart et al., 12 Fed. Rep., 266, was 
relied upon by the plaintiff in support of his contention. 

We have considered this case and the judgment of the learned 
District Judge who decided it, but we are clearly of opinion that 
however correct such decision may be under the statute law of 
the State of Tennessee, it is not applicable to the case at bar. 

The learned Judge says: “The first count of the declaration 
is in the ordinary common Jaw form to recover damages for the 
prosecution of an action without probable cause, and that if 
that had been the only count, and our statute abolishing forms 
of action did not render it immaterial, it is possible that the 
plaintiff would be held to show malice and want of probable 
cause. Butthe second count states the simple facts, leaving 
out all averments of malice and want of probable cause; and 
such an action may be sustained under our system, if the facts 
justify a recovery in any form.” 

No such statute is in force in this Kingdom, and the Court is 
not at liberty to adopt the statute law of any other country. 

The plaintiff has his action on the bond, in which it would 
only be necessary to prove the failure of the defendant to sus- 
tain his suit, and the actual damage suffered. 

The amount of the bond is to be fixed by the Judge, “in a 
reasonable amount,” which we understand would cover all 
actual damage, and not consequential damages, which latter 
could only be recovered where the arrest was malicious and 
without probable cause. 

The existence of probable cause is a question for the Court. 
The plaintiff maintained and still maintains it was not neces- 
sary to prove it, and under those circumstances and consider- 


572 JANUARY TERM, 1889. 


ing that the plaintiff did not allege malice or want of probable 
cause, we are of opinion that the Court did not err in its instruc- 
tion to the jury to find a verdict for the defendants, as the 
action in the form it has been brought cannot be maintained. 

The plaintiff claims that the question of malice, so far as it 
might affect either the liability to pay or the meusure of 
damage, should have been left to the jury. It is sufficient in 
answer to this to say, that the plaintiff has not alleged malice, 
and that in the absence of the allegation of want of probable 
cause, the action could not be maintained if malice had been 
alleged. 

The plaintiff in similar cases has his statutory remedy on the 
bond for his actual damage, and his action for the malicious 
arrest without probable cause, in which he may recover all 
damages sustained by him. 

The exceptions are overruled with costs. 

Ashford and Ashford, for plaintiff. 

A. S. Hartwell and F. M. Hatch, for defendants. 


THURSTON vs. AYLETT. 573 


L. A. THURSTON, Guardian of PAKUAKINI, a Minor, vs. 
WILLIAM AYLETT. 


On APPEAL From Preston, J. 
JANUARY TERM, 1889. 


Jupp, C.J., McCuLty, Preston, Bickerton and Dore. JJ. 


On appeal the Court allowed the introduction of a book of original 
records of births kept by a District School Agent, this evidence 
being newly discovered and material to the just decision of the 
case. 


It appearing from the evidence that the grantor was of legal age when 
the alleged fraudulent deed was executed, the Court declined to 
proceed with the bill by his guardian to declare the deed void. 


OPINION OF THE COURT, BY PRESTON, J, 


This is an appeal from a decree made by Preston, J., whereby 
he ordered that a conveyance by the alleged minor, Pakuakini, 
to the defendant should be set aside and cancelled. 

The nature of the case appears from the decision of Preston, J. 

At the hearing of the appeal, application was made on behalf 
of the defendant that he be allowed to introduce new evidence, 
and the Court being of opinion that the evidence offered was 
newly discovered and material to the just decision of the appeal, 
adniitted the same. (Civil Code, Section 859.) 

The Court heard the new evidence on the 14th and 15th 
February, and 4th March. 

In addition to oral testimony tending to show that Pakuakini 
was born in the year 1866, the defendant put in evidence the 
original record of births in the district of Hamakua, kept by G. 
W. D. Halemanu, the school agent of the district, pursuant to 
law, in which appears an entry of the birth of Kaiewe, the son of 
Noa and Kainoa, on the 2d day of August, 1866, and evidence 
was given that the child ıs Pakuakini, the alleged minor. 
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By THE Court. 


After hearing the testimony, and upon examination of the 
said record of births, we are of the opinion that the defendant 
has sustained his allegation that, at the time of the execution of 
the deed, and at the time of the institution of this suit, Pakua- 
kini was over the age of twenty years, and consequently that 
the plaintiff’s bill cannot be sustained. 

A decree must therefore be made declaring that Pakuakini 
was of age when the said deed was executed, and that the 
decree appealed from be reversed and the bill dismissed. 

As the decree appealed from is reversed in consequence of the 
new evidence adduced, each party must pay his own costs of 
the appeal and in the Court below. 

W. O. Smith, for plaintiff. 

A. Rosa, for defendant. 
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KUANALEWA and NAMOKUEHA, her Husband, vs. KIPI, 
KEAKA and MAIWAHO, her Husband. 


Exceptions From Decision or McCutty, J., PRESIDING AT THE 
OCTOBER TERM, 1888, on Motion For A New TRIAL. 


JANUARY TERM, 1889. 
Jupp, C.J., McCuLty, Preston, Bickerton and Dote, JJ. 


A conveyance of land to husband and wife vests the entirety in each 
of them and the whole estate in the survivor. 

The husband, under the old marriage law, is entitled to the possession 
of land vesting in himself and his wife by entirety, during their 
joint lives. 

A conveyance, by a tenant in common, of the whole land to third 
parties, whereby they are put in possession, is an ouster and dis- 
possession of the other tenants in common. 


OPINION OF THE COURT, BY PRESTON, J. 


This is an action of ejectment brought to recover possession 
of two pieces of land situate at Waipio, Ewa, Island of Oahu, 
comprised in Royal Patent No. 807, and which the plaintiffs 
claimed in fee, the said Kuanalewa to three-eighths thereof by 
descent and purchase, and the said Namokueha to one-eighth 
thereof by purchase, and to the other half thereof by reason of 
adverse possession for a term of twenty years and over of said 
plaintiffs and the ancestors of said Kuanalewa. 

The cause was tried before McCully, J., and a native jury at 
the last October Term, and the jury were directed that they 
could give a verdict for only so- much land as the plaintiff 
Kuanalewa had proved title to, and in any event to not more 
than seven-eighths of the land. 

The jury returned a verdict for the plaintiffs generally. To 
which verdict the defendants excepted as being contrary to law 
and the evidence, and gave notice of motion for a new trial, 
which motion was argued before the said Justice on the twentieth 
day of October, who ordered that a new trial be granted unless 
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the plaintiffs filed a disclaimer to one-eighth of the land, and 
on the same day the plaintiff Namokueha filed such disclaimer. 

The defendants excepted to this decision, which exceptions 
were argued at the last January Term. 

At the trial the plaintiffs put in evidence Royal Patent No. 
807, to Kaholohana, of the land in question, and proved his 
death in 1853, leaving one daughter, Keau, his sole heiress-at- 
law him surviving, and that Keau married one Puaalau and 
had issue: 1, Keauhanapono, married to Kuheleloa; 2, Kaliko, 
who died young; and 3, Neiku, who survived his parents. The 
plaintiffs also put in evidence a deed dated the eighth day of 
August, 1856, whereby Keauhanapono (described as sole heir of 
Keau) and her husband Kuhelelpa conveyed the land in ques- 
tion to one Manini (w.), and that Manini and her husband 
entered under this deed; and that Manini died, leaving two 
children, George (Harbottle) and Sarah (the plaintiff Kuana- 
lewa). The plaintiff also put in evidence a deed dated 15th 
October, 1880, whereby the said George Harbottle conveyed his 
interest in the said land to the plaintiffs. 

The plaintiffs gave testimony on other points which it is not 
necessary to consider. 

The defendant put in evidence a deed dated the second day 
of July, 1888, whereby the Marshal of the Kingdom, in pur- 
guance of a sale by public auction under an execution issued 
from the Supreme Court at the suit of Ah Wong against the 
said plaintiff Namokueha, conveyed to W. A. Kinney all the 
estate, right, title and interest which the said Namokueha was 
seized or possessed of on the lith day of May then last of in and 
to the said lands. 

Upon this evidence we have to consider what interests the 
plaintiffs held in the land at the time of the commencement of 
this suit (July 17th, 1888). 

On the argument before McCully, J., counsel for the defen- 
dants contended that in any case, in view of the conveyance to 
Kinney, the plaintiffs could not recover more than three- 
eighths of the land. 
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At the hearing of the exceptions, counsel for the defendants 
contended that the plaintiffs could not recover anything, and 
that the plaintiffs having disclaimed as to one-eighth, all the 
estates were vested in Kinney as follows : 

One-eighth in fee simple: “The custody, use, usufruct, rents, 
issues and profits ” of one-eighth during the lifetime of Namo- 
kueha, or in case he survives Kuanalewa, until tbeir children 
attain majority : The title to three-fourths subject to be defeated 
in case Kuanalewa survives her husband. 

Counsel for the plaintiffs contended that the deed to Kinney 
did not pass any interest in the wife’s land ; and that if any- 
thing passed, the defendanta should have justified their posses- 
sion under such deed. 

With respect to this last point it is sufficient to say that the 
action being for the possession of land, it is competent for the 
defendant to show that the plaintiffs have not the immediate 
right of possession, and for that purpose to show that the piain- 
tiffs have lost such right by conveyance, lease or otherwise to 
any persons. 

But it seems to us that counsel on both sides have misappre- 
hended the law applicable to the facts as before set out. 

On the death of Kaholohana (the patentee) the land de- 
scended to his daughter Kean. On her death it descended to 
her children, Keauhanapono and Neiku, as tenants in common. 
By the conveyance of the 8th August, 1856, Keauhanapono 
ousted and disseized her brother Neiku, and the statute of 
limitations commenced to run. The grantee Manini and her 
husband in her right having entered, the land on the death of 
Manini descended to her children, George (Harbottle) and 
Sarah (the plaintiff Kuanalewa). in equal moieties ae tenants 
in common. The plaintiff Namokueha became entitled to the 
rents and profits of his wife’s moiety, and by the conveyance 
from George Harbottle to the plaintiffs they became entitled to 
the other moiety by entireties, consequently the conveyance 
under the execution to Kinney passed the rents and profits of 
one moiety during the joint lives of the plaintiffs and Namoku- 

37 
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eha’s curtesy to Kinney, together with the right to the other 
moiety, subject to such right being defeated by the death of 
Namokueha before his wife. 1 Bishop on the Law of Married 
Women, Sections 885, 621, 622; 1 Washburn on Real Property, 
page 673; French vs. Mehan, 56 Penn., page 286; Barber ve. 
Harris, 15 Wend., 615; Paahana vs. Bila, 3 Hawn., 725. 

This statement, of course, supposes that the title in the plain- 
tiffs is proved against the defendants, which is in accordance 
with the verdict of the jury. 

The plaintiff Namokueha having filed a disclaimer as to one- 
eighth only on his own behalf, the condition made by McCully, 
J., was not complied with; and it seems to us that even if it 
had been, it would have still been in doubt as to which moiety 
of the land it would have applied. 

We are therefore of opinion that in view of all the circum- 
stances, a new trial should be granted, and it is so ordered. 

C. Brown, for plaintiffs. 

W. O. Smith, for defendants. 
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S. N. CASTLE, J. B. ATHERTON and G. P. CASTLE, 
constituting the Firm of CASTLE & COOKE vs. W. O. 
SMITH, Assignee in Bankruptcy of A. F. COOKE. 


APPEAL FROM Decision oF Jupp, C.J. 
JANUARY Term, 1889. 


Jupp, C.J., McCunty, Preston, and Bickerton JJ. Doves, J., 
being interested, not sitting. 


Certificates of stock having been deposited without endorsement but 
with a memorandum, viz: “The within certificates of stock 
belonging to A. F. C., passed over to C. & C., for security for 
$12,000 of P. N. Co’s. four notes of $3,000 each :"’ 


Held, against the contention that only the dividends were thereby 
pledged, that the transaction was, in equity, a mortgage. 


The pledgee having become bankrupt while the stock was so in 
pledge, the debt being unpaid: 


Held, that against the equities of tbe plaintiffs, the general creditors 
had no claim. 


Decreed, that the pledgee do endorse the certificates which may be 
sold under the mortgage, the plaintiffs having leave to prove 
claim against the bankrupt’s estate for any unsatisfied balance. 


Decree affirmed. 
OPINION oF THE CourRT, BY McCuLLy, J. 


The case is fully stated in the following opinion of the Chief 
Justice, from whose decree in favor of the plaintiffs the appeal 
is taken to this Court. 


OPINION OF CHANCELLOR JUDD. 


The essential facts of this case are as follows: A. F. Cooke, 
(defendant’s bankrupt) on the Ist October, 1885, being a large 
stockholder in and President of the Pacific Navigation Co., a 
corporation, delivered to plaintiffs as further security for pro- 
missory notes of the corporation for $12,000, certificates num- 
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bered 436 to 445, for ten shares in the Haiku Sugar Co., the par 
value of which was $500 each. The certificate of stock was not 
endorsed by Mr. Cooke, nor was any transfer made on the books 
of the Haiku Sugar Co. The understanding between Mr. Cooke 
and Mr. Atherton was that the dividends accruing on the stock 
were to be collected by Castle & Cooke, and applied on the 
notes. This has been done ever since, but the dividends have 
not kept the interest paid. 

Mr. W. O. Smith duly qualified as assignee in bankruptcy of 
A. F. Cooke, on the 16th of December, 1887. 

In an action of replevin by Mr. Smith, as assignee of A. F. 
Cooke, against Castle & Cooke (6 Hawn., 697), I held that 
the legal title to this stock was in the assignee, and ordered 
judgment for their possession in his favor. The main object of 
the present bill is to compel a specific performance of the agree- 
ment for security by the assignee, by his being ordered to 
execute and deliver to the plaintiffs a proper assignment of the 
stock together with a notice or direction to the Haiku Sugar Co. 
to note the transfer on the books of the Company. 

It is claimed that the writing made by Mr. Cooke on the 
envelope containing the stock, which after describing it, says: 
“ The above certificates of stock belonging to A. F. Cooke passed 
over to Castle & Cooke for eecurity of $12,000 of Pacific Naviga- 
tion Co. four notes $3000 each, October 1, 1885, 6, 12, 18 and 
24,” constitutes an executory agreement for the transfer of the 
stock as collateral security. The defendant contends that the 
real agreement was for a special pledge of the dividends only 
and that, in any event, it cannot be enforced against the 
assignee. 

I think the writing made by Mr. Cooke on the envelope con- 
taining the stock is sufficient to show an intention to pledge the 
stock itself. It may be, as he says, that he intended to pledge 
only the accruing dividends and for that reason did not endorse 
the stock, but the writing he made does not limit the pledge to 
the dividends. Moreover, a pledge of dividends gives a lien on 
that from which they grow, the stock itself. 
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In Exparte Wills, 1 Ves., 162, Lord Thurlow says, speaking 
of assignments of rents and profits as a security: “It is an 
odd way of conveyancing, but it amounts to an equitable lien.” 

In 3 Pomeroy Eq., Section 1237, the cases are gathered estab- 
lishing the principle that a lien arises from executory agree- 
ments which do not convey or transfer any legal estate in the 
property, but which stipulate that the property shall be security, 
or which pledge it for the performance of an obligation. 

“The intent to give a security being clear, equity will treat 
the instrument as an executory agreement for such security.” 
Id. 

Colebrooke on Collateral Security, Section 276, says: “The use 
of certificates of stock as collateral security, when made by mere 
delivery of the certificates without any power of transfer properly 
signed, vests in the pledgee an equitable title only. The pledgee 
is unable to enforce his security upon default, by the ordinary 
processes of sale; but he may obtain relief in equity, when the 
performance of the necessary acts to render the security availa- 
ble may be decreed.” Nesbit vs. Macon Bank, 12 Fed. Rep., 
686; Allen vs. Dykers, 3 Hill, 593; Newton vs. Fay, 10 Allen, 
505. 

Can the assignee in bankruptcy be compelled to transfer the 
stock in pursuance of the executory agreement made by the 
bankrupt ? 

In Cook vs. Tullis, 18 Wall., 332, the Supreme Court of the 
United States, per Field J., say: “Assignees in bankruptcy 
take the property of the bankrupt subject to all legal and equit- 
able claims of others. They are affected by all the equities 
which could be urged against him.” See also Clark vs. Flint, 22 
Pick., 231; Railway Company vs. Burnside, 5 Exchequer, 129. 

Against this view, I am referred to State Fire Ins. Co. ve. 
Olmstead, 33 Conn., 480, where the Court declined to enforce an 
executory agreement for the transfer of stock as collateral 
security for a debt, where the debtor has died insolvent. The 
ground for refusing the relief seems to be that had the stock 
been attached by any creditor in the lifetime of Olmstead, the 
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lien would have been dissolved for the benefit of all his creditors. 
The Court eay: “On his death all his creditors stand upon the 
same footing and equality in equity.” 

But I cannot see why the attachment of the stock before the 
death of Olmstead, or before his bankruptcy, would have dis- 
solved the lien, unless the agreement to pledge had been made 
when Olmstead was insolvent, in which case the lien would be 
dissolved on proof that the pledgee had reasonable cause to 
believe the pledgor to be insolvent. 

In Nesbit vs. Macon Rank, 12 Fed. Rep., above cited, the 
pledge made by the bankrupts was held to he void under the 
statute as having been made by an insolvent with a view of 
giving a preference, and the person receiving it had reasonable 
cause to believe the pledgor was insolvent. But the agreement 
in this case before me is not attacked on the ground that Cooke 
was insolvent when he delivered the stock to Castle & Cooke. 
I think the lien on the stock would not be good as against 
creditors who trusted Cooke on the fact that the legal title of 
the stock was still in him. But no allegation of this kind is 
made in the answer. 

The Connecticut case admits that “there is no doubt of the 
general equity of the petitioners (pledgees) as against Olmstead, 
if he was still living, or against his heirs now that he is dead.” 
I cannot see that the faet that Olmstead died insolvent would 
prevent equity from decreeing the specific performance of the 
executory agreement for the transfer of the stock, unless the 
agreenient itself was in fraud of creditors. 

Having found in the case before me that no rights of third 
parties would be prejudiced by the specific performance of the 
agreement made between Cooke and Castle & Cooke, I think 
the prayer of the bill should be granted. 

Decree accordingly. 

By tHe Court. 

Two questions are involved in the controversy : What were the 
rights of the parties in or to the ten shares of Haiku stock, 
before the date of the bankruptcy of A. F. Cocke: What effect, 
if any, has the bankruptcy on those rights ? 
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The written memorandum of A. F. Cooke, accompanying the 
deposit: “The above certificates of stock belonging to A. F. 
Cooke passed over to Castle & Cooke for security of (for) 
$12,000, of Pacific Navigation Co. four notes of $3000 each,” 
cannot be construed in itself to mean anything else than a 
pledge of the stock. The proof, aside from this, that the parties 
intended that only the dividends should be drawn and retained, 
is consistent with the transaction of depositing a security with 
the intention and hope of redeeming it. But if this fail, what 
security has been obtained if the property pledged is to be given 
up? If only the dividends are to be appropriated, why should 
the stock be surrendered until the debt has been paid? 

“If a transaction resolve itself into a security, whatever may 
be its form and whatever name the parties may choose to give 
it, it is in equity a mortgage;” Flagg vs. Mann, 2 Sumner 486, 
533; and an executory agreement to make it a mortgage, 
equity will enforce by decreeing a legal transfer upon default 
made. 

It is difficult to see how a claim can be made by the creditors 
of the bankrnpt against the equities of the plaintiffs in this 
transaction. They existed long before the date of the bank- 
ruptcy, and it is not alleged that the deposit or pledge 
was made in the view by either party of an insolvency or 
bankruptcy. 

We have not discussed the case in this opinion, as we deem 
the reasoning and authorities in the opinion of the Chief Justice 
fully support his conclusion, and we affirm his decree so far as 
it goes. 

But the defendant assignee is entitled to have this matter 
closed and the plaintiffs realize upon their security. The decree 
should contain an order to the plaintiffs to proceed to sell the 
stock upon such terms as to time of sale, advertisements, etc., 
as may be agreed upon between them and defendant, and if 
they cannot agree, either party to have leave to apply to the 
Court for further direction. And a reference to Henry Smith, a 
Master of this Court, is ordered to compute the amount due on 


584 MARCH TERM, 1889. 


the notes, charging interest and allowing for dividends. And 
in the result of the sale of the stock not satisfying the claim of 
plaintiffs, they may be allowed to prove for the remainder 
against the bankrupt’s estate. 

W. R. Castle, for plaintiffs. 

The Defendant in person. 


THE KING vs. YOK LAN. 
APPEAL FROM PoLicE Court, HONOLULU. 
Specia TERM, Marcu, 1889. 
Jupp, C.J., McCuLLY, Presron. BICKERTON and Dorr, JJ. 


Defendant pleaded guilty to a charge of ‘beingin unlawful posses- 
sion of opium or a preparation thereof,” and he was thereupon 
sentenced to pay a fine and be imprisoned at hard labor On the 
following day defendant’s counsel applied to the Police Justice to 
have the judgment set aside and the case re-heard; the Police 
Justice refused the application and the defendant appealed from 
the judgment in the original case. 

Held, the defendant should have appealed from the decision of the 
Police Justice refusing the application for a re-hearing of the 
case, and not from the judgment in the original case. 

An affidavit made after the appeal in the Police Court, and not en- 
titled in any Court, was irregularly filed in Police Court and 
cannot be considered. 


OPINION OF THE COURT, BY PRESTON, J. 


The defendant was charged before the Police Justice of 
Honolulu on the seventh day of December last with the offense 
of “being in unlawful possession of opium or a preparation 
thereof on December 6th,” and to which charge the defendant 
plead “guilty,” and he was thereupon sentenced to pay a fine 
of sixty dollars and costs, and to be imprisoned at hard labor 
for thirty days. 
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Another Chinaman (Ung Ing) who was arrested at the same 
time plead not guilty, and a nolle prosequi was entered as to him, 
and he was discharged. 

On the following day Mr. Magoon, on behalf of the defendant, 
applied to the Police Justice to have the judgment set aside and 
the case reheard, on grounds mentioned in an affidavit filed 
therewith, 

The Police Justice refused the application, and the defendant 
appealed from the judgment in the original case to this Court. 

The appeal was called upon the 16th January, and counsel 
for defendant then moved “That the defendant be allowed to 
withdraw his plea of guilty and to substitute a plea of not guilty 
therefor, and to stand his trial on the said charge.” 

The Court (Mr. Justice Bickerton presiding) overruled the 
motion. 

Counsel for the defendant then asked for a mitigation of the 
punishment, which the Court refused. 

The defendant then excepted to the decision of the Court 
overruling the motion for leave to withdraw his plea of 
guilty. 

The exceptions were argued on the eleventh instant. 


By THE Court. 


If the defendant thought the Police Justice was wrong in 
refusing the application for a re-hearing of the case, he should 
have appealed from that decision and not from the judgment 
in the case. 

On this ground alone we think the exceptions should be 
overruled. 

The defendant’s counsel having strenuously contended that 
the defendant, on the facts appearing in the affidavits filed in 
the Police Court, and which he alleges show great fraud and 
corruption, was entitled to have his application granted, such 
affidavits being uncontradicted must he taken as true, we have 
read the affidavits and will express our opinion upon the 
subject. 


Boh Tatah oer gah Siete 
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The affidavit of Aug Gau (Ung Ing) was made after the 
taking of the appeal in the Police Court. It is not entitled in 
any Court, was irregularly filed in the Police Court, and cannot 
be considered. 

The defendant in his affidavit says “he was arrested in 
Honolulu at about seven o'clock P. M. on the 6th December, 
1888, on the charge of having opium unlawfully in his posses- 
sion, together with Aug Gau. That he has not been in this 
country very long, and does not speak or understand the native 
or English language.” 

The affidavit, after stating a conversation between the defend- 
ant and Aug Gau, wherein it was arranged that the defendant 
should plead guilty in order that Aug Gau might have a chance 
of being discharged, states: “That just before the above con- 
versation with said Aug Gau deponent was asked by one of the 
policemen who arrested him, whose name is unknown to depon- 
ent, but whom deponent can identify, to pay him ten dollars, 
and that depunent would be discharged. That deponent took 
from his pocket ten dollars in U.S. gold coin, and the said 
policeman took it rather forcibly from deponent, who was rather 
reluctant to part with his money; but as the said policeman 
said that he (deponent) would get off, deponent did not further 
object to the taking of the money. That the case came on for 
hearing the seventh instant, and deponent replying upon and 
believing the statements of said policeman to deponent, that 
deponent would be discharged from said charge, or that at most 
he would only receive a money fine with three or four days at 
most imprisonment, did not employ counsel for his defense.” 

In no part of the affidavit does the defendant affirm his inno- 
cence of the charge; neither does he allege that the policernan 
induced him to plead guilty, but, on the contrary, he was to be 
discharged entirely on payment of the alleged bribe. 

The Court cannot refrain from expressing its surprise that a 
practitioner of the Court should prepare and alow his client to 
swear to an affidavit, in one part of which the deponent states 
that he does not speak or understand the English or native 
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language; and in another part details an offer made by a 
policeman (a native) on payment of ten dollars to discharge 
him, or procure his discharge. 

Even supposing all such allegations were true, there was no 
reason to grant the defendant’s motion. 

The exceptions are overruled, with costs. 

J. A. Magoon, for defendant. 

A. P. Peterson, Deputy Attorney-General, for the Crown. 


ROBERT HALSTEAD vs. JAMES GAY. 


APPEAL FROM DECISION OF PRESTON, J., IN THE INTERMEDIARY 
Court oF OAHU. 


SPECIAL Term, Marcu 1889. 


Jupp, C.J., McCutty, Preston, BICKERTON and Dots, JJ. 


Land now above high water mark, which has been formed by imper- 
ceptible accretion against the shore line of a grant, has become 
attached by the law of accretion to the land described in the 
grant and belongs to the littoral proprietor. 


OPINION OF THE Court, BY McCuLty, J. 


The case comes by appeal of the defendant upon matters of 
law from the decision of Mr. Justice Preston sitting as “ Inter- 
mediary Court,” who rendered the following opinion : 

This is an appeal from a decision of David Dayton, Esq., 
Police Magistrate of Honolulu, whereby he gave judgment in 
favor of the plaintiff for one dollar damages and costs in an 
action of trespass upon land of the plaintiff, as particularly set 
forth in Royal Patent 276, dated the 30th day of May, 1851. 

The following agreement was entered into by counsel on 
behalf of their respective clients: “The said parties hereby 
mutually agree that for all the purposes of the said cause, and 
of the judgment to be made, the plaintiff’s exclusive possession 
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of the land on which the alleged trespass was committed was at 
the date thereof constructive only, and based upon the title 
claimed by the plaintiff herein. 

“2d. That the land on the seashore, makai of the limit of 
the land described in Royal Patent 276, has, by imperceptible 
accretion, become attached to and a part of the mainland des- 
cribed in said patent.” 

Upon this statement I have to give my decision. I have no 
doubt as to the law on the subject. 

Land formed by alluvion, or the gradual and imperceptible 
accretion from the water, and land gained by reliction, or the 
gradual and imperceptible recession of the water, belong to the 
owner of the contiguous land to which the addition is made. 
See Rex vs. Yarborough, 3 Barn and Cr., 91; Giffard vs. Yar- 
borough, 5 Bing, 163; Gould on Waters, 284; Angell on ‘lide 
Waters, 249; Woolrych on Waters, 57; Phear on Rights of 
Water, 35; Coulson & Forbes on the Law of Waters, 22; Wash- 
burn on Real Property, vol. 3, p. 55; and the various cases and 
authorities therein cited. 

I therefore find thit the land upon which the trespass was 
committed belonged to the plaintiff, and affirm the decision of 
the lower Court with costs. 


By THE Court. 


In this appeal defendant's counsel does not seek to controvert 
the law as cited and declared in the Court below, but claims 
that the description and bounds given in the patent do not per- 
mit the owner of the patented land to claimn the rights of a 
riparian or littoral proprietor, the land and sea being claimed to 
be not coterminous. 

In determining this objection, it will be useful to set forth 
more fully the terms of the land grant in the Hawaiian language, 
and to give our translation and exposition of the Hawaiian 
phrases used to describe the boundary in question. 

The lot is a long parallelogram, the upper end lying along a 
certain government road, and running seaward. 
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The first course is of 68 chains, “a hiki i kahakai,” the third 
course, being on the opposite side of the strip, is of 66 cl a'ns, 
“a hiki i kahakai;” the fourth and last is “ma kahakai a hiki i 
ka hope o ka holo mua ana,” without distance given. 

Kahakai is compounded of the words kaha and kai. Kaha 
means primarily a scratch, or mark. Kai means the sea, or salt 
water. Kahakai, then, means the mark of the sea, the junction 
or edge of the seaandland. See Andrew’s Hawaiian Dictionary. 
They are common Hawaiian words, known in this signification 
by all who understand the language. By extension of the term 
beyond its strictest etymological meaning, it means the seashore, 
the sand of the beach, and still further the region of country 
bordering on the sea. We hold that in the description of this 
survey it means the high-water mark on the sea beach. “A 
hiki i kahakai” is then to be translated “reaching to high- 
water mark,” and “ma kahakai a hiki i ka hope o ka holo mua 
ana ” is rendered “ along the high-water mark to the end of the 
first course.” The form of the survey is peculiar. Starting 
from one corner on the road it gives a course and distauce to 
the sea; then returning to the initial corner it gives the course 
and distance along the road, and thence course and distance to 
the sea, and closes the survey by giving the kahakai line with- 
out stating what the course or distance may be to the point 
where the first course strikes kahakai. 

The intention is clear to grant to the sea, and make it coter- 
minous with it. 

In this kingdom the average rise and fall of the tide is two 
feet. Where the coast is of rock, high and low water are on 
the same line. Where it is of sand, the difference between high 
and low water is generally too little and too ill-defined and 
shifting to be taken into account. 

Section 387 of the Code, page 92 Compiled Laws, seems to 
imply that the proprietorship of land adjacent to the beach 
extended to low water mark. for it enacts that the fisheries for a 
mile from low water mark are the property of the owners of the 
lands adjacent and appurtenant, thus making the boundary 
between the land and the fishery to be the low water line. 
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But whether some land between present high and low water 
has been trespagsed upon is not the question in this case, but it 
is whether land now above high-water mark, which has been 
formed by imperceptible accretion against the shore line exist- 
ing at the date of the survey and grant, has become attached by 
the law of accretion to the land described in the grant. By the 
definitions we have given, it follows that the plaintiff has the 
rights of a littoral proprietor, and that the accretion is his. 

The judgment of the Court below is affirmed with costs. 

W. R. Castle, for plaintiff. 

A. S. Hartwell, for defendant. 


CHARLES R. BISHOP, SAML. M. DAMON, CHARLES 
M. HYDE, CHARLES M. COOKE and JOSEPH O. 
CARTER, Trustees under the Will of Mrs. B. P. Bishop, 
deceased, ve. KALA (k.) and MAKAONT (w.) 


On Exceptions. 
Spectra, Term, Marca, 1889. 
Jupp, C.J., McCuLLY, Preston, Bickerton and Dots, JJ. 


To sustain title by prescription, the defendant’s possession must be 
adverse, hostile, exclusive and notorious. 


The facts of the case showing that the possession of defendants was 
not exclusive nor adverse to the plaintiffs but as their servants, 
the verdict was set aside as being clearly and decidedly contrary 
to the evidence. 


OPINION OF THE CourT, BY Jupp, C.J. 


In this case the Trustees of Mrs. Bishop’s estate seek to 
recover of defendants the possession of a parcel of land, 242-1000 
of an acre in extent, situate in Kakaako, Honolulu, near the 
Immigration Depot. It was proved as claimed in the declara- 
tion, and is not denied by defendants, that this lot of land isa 
part of the land of Kaakaukukui, granted to Victoria Kamamalu 
by Royal Patent number 4483. It was also proved, and it is 
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not disputed by defendants, that the paper title to the land 
sued for isin the plaintiffs by descent from Victoria Kamamalu, 
to her fother, M. Kekuanaoa, thence to his children, Kameba- 
meha V. and Ruth Keelikolani, and by the death of Kameha- 
meha V. it all passed to Ruth Keelikolani and from her by 
descent and devise to Mrs. B. P. Bishop, whose trustees under 
her will the plaintiffs are. 

The plaintiffs’ evidence tended to show that one Keau, whose 
son and widow the defendants are respectively, occupied the 
land in question as tenant of the plaintiffs and their prede- 
cessors, his business being a fisherman and the lot being used 
as a place for the storing of canoes and nets. 

The defense was title by prescription, and the defendants 
offered evidence tending to show that Keau took possession of 
this lot as an invader and continued to live upon it as his own 
for a period of over thirty years. 

The verdict of a mixed jury was in favor of the defendants. 

The plaintiffs excepted to the verdict as being contrary to the 
law and the weight of evidence, and moved for a new trial, 
which was refused pro forma by the presiding Justice (Bicker- 
ton), to which refusal the case comes by exceptions to the Full 
Court. 

The rule of law as laid down in Howland vs. Jacobs, 2 Hawn., 
155, is that “a new trial will not be granted on the ground that 
the verdict is against the weight of evidence, unless it clearly 
appears that the verdict is so manifestly against evidence as to 
lead to the conviction that either a mistake has been committed 
or that injustice has been done on the part of the jury.” 

In Forbes ve. Gibson, 3 Hawn., 260, the Court held “that a 
verdict will not be set aside unless clearly, palpably, decidedly 
and strongly against the evidence.” 

In Wight vs. Jones, 3 Hawn., 755, a new trial was refused 
because the verdict was not “manifestly the result of bias or 
misunderstanding of the evidence.” 

The converse of these propositions is that if it appears clearly 
to the Court that the verdict is so manifestly against evidence 
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as to induce the conviction that a mistake has been made or 
that injustice has been done; or when it appears that the ver- 
dict is clearly, palpably, decidedly and strongly against the 
evidence, or is manifestly the result of bias or of misunderstand- 
ing on the part of the jury, the verdict will be set aside. 

In the case before us we are of opinion that the verdict is of 
this nature and ought to be set aside and a new trial ordered. 

The evidence of Mr. Damon for the plaintiffs is that Keau, 
the defendant’s ancestor, was a very respectable man; that he 
was the head fisherman under Keelikolani. Says Mr. Damon: 
“Kamukaoni remarked to me that ‘we live under the chiefs.’ 
On the death of Kamehameha V. they often told me that the 
nets and canoes were under his (Keau’s) charge. We gave him 
lease of fishery, house and lot. During Mre. Bishop’s life he 
continually brought fish without payment. We only charged 
him twenty doliars per year. After Keau’s and Pauahi’s deaths 
these canoes and nets were to be sold. We gave Makaonia 
canoe and net, and others were sold.” D. Kahanu, a well-known 
resident of Kakaako, said that Keau lived on Victoria’s land 
under her, Kekuanaoa, Kamehameha V., Keelikolani and Mrs. 
Bishop, as fisherman. The land borders on the harbor. The 
chief owned the nets, canoes, etc. ‘Kean divided fish and 
money with the chiefs. He told me about it.” This tenancy of 
Keau is substantiated by Kiwaa, Kanakaokai, Kukahiko and 
Kuaana, all residents of Kakaako. 

The defendant Makaoni, widow of Keau, admits that Victoria 
gave them in charge two canoes and nets, but says that Keau 
gave part of fish for use of nets and not for use of the land. 
She also says that: “The canoes of the chiefs as well as those 
we had were pulled up on the land. When Victoria died, 
Kekuanaoa took all canoes away. Kamehameha V. brought 
them back. We did not tell Kamehameha that we owned the 
land. Keelikolani’s nets and canoes were hauled upon this land. 
Keau told Keelikolani that he claimed the land. She did not 
take them away.” Kala, the other defendant, and son of Keau, 
admits that Keau went to fish for the chiefs; also, the canoes 
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and nets were the chiefs’. The fish were divided between the 
chiefs and the fisherman. Part of the fish was given to the 
chiefs for the use of the canoes and nets.” 

We recite these portions of the testimony to show that by the 
defendants’ own testiniony the possession of the defendants 
could not have been exclusive. The action of the chiefs (who 
defendants admitted successively owned the land of which the 
premises in dispute are a part) in placing their canoes and nets 
on this spot as a right, and removing them as they pleased and 
replacing them again without question from Keau, would indi- 
cate that Keau’s use of the premises was not exclusive and not 
hostile to the chief. If Keau was a trespasser when he entered 
on this land and claimed the premises as his own, as he must 
have done in order to have his continued possession of the 
character that would bar the plaintiffs’ right of action, it is 
most unlikely that he would have been allowed to remain in 
possession of these premises and to continue in the capacity of 
head fisherman, caring for the canoes and nets of the chiefs and 
using them in the fisheries adjacent. Something more than 
mere possession for twenty years is necessary ; all the authori- 
ties say that the possession must be adverse, hostile, exclusive 
and notorious. 

The assertion of the defendants that the share of fish, or of 
money divided from its sale, paid by Keau to the chief was as 
rent for the use of the canoes and nets, is also most unlikely to 
be true and improbable to have continued so amicably if 
Keau had ever asserted a claim to the premises occupied by 
him. 

That Keelikolani, in 1874, understood that Keau was living 
on her land is evidenced by the clause in her lease to Dowsett, 
in which the house lot occupied by Keau and his family is 
reserved, though it did not bind Keau, he not being a party 
to it. 

The weight of the whole evidence is so clearly and decidedly 
in favor of the plaintiffs that we feel that the jury must either 
have misunderstood its effect or have acted, when they returned 
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a verdict for defendants, from some bias or prejndice, and we 
feel obliged to set aside the verdict and order a new trial, which 
is done accordingly. 

P. Neumann and J. L. Kaulukou, for plaintiffs. 

C. Creighton and S. K. Kane, for defendants. 


C. AFONG vs. KALE. 
DESERTING CONTRACT SERVICE. 
APPEAL FROM Porice Court, HoxoLuLU. 
SpecraL Term, Marca, 1889. 
Jupp, C.J., McCuLLY, PRESTON, BICKERTON and Dors, JJ. 


The defendant, a contract laborer, consented to work on his em- 
ployer’s schooner, in place of bis sugar plantation; held, to be a 
voluntary change of the kind of work he was to perfcrm under 
his contract, and not a violation of any of the terms of his 
contract. 


OPINION OF THE COURT, BY BICKERTON, J. 


This cause comes here on appeal from the Police Court, 
Honolulu, on question of law, where the defendant was charged 
as above; the complaint was afterward amended by charging 
defendant with refusing to serve under his contract. After 
hearing testimony the Police Justice ordered defendant to 
“return to the service of C. Afong, in the district of Hilo, 
Hawaii, and if defendant refuse to return he is committed to 
prison, there to remain at hard labor until he consent to serve 
according to law.” The defendant claims that the contract is 
void, for the reason that C. Afong permitted defendant to work 
on his schooner, in place of the plantation at Hilo, the place 
where he agreed to work under his contract. 

By THE COURT. 


It is conceded by defendant’s counsel that he, defendant, con- 
sented to work on the schooner, in place of the plantation and 
agreed with the plaintiff to do so; it was a voluntary change of 
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the kind of work he was to perform under his contract. There 
was nothing to prevent his returning to work on the plantation 
if he so desired. 

The plaintiff does not ask, or is defendant ordered, to return 
to work on the schooner; he is ordered to return to the planta- 
tion and work out his contract. 

Section 1423 Compiled Laws, reads: “If any master shall be 
guilty of cruelty, misusage or violation of any of the terms of 
his contract towards any person bound to serve, such person 
may make complaint to any district or police justice, who ehall 
summon the parties before him, examine into and hear and 
determine the complaint, and if the complaint rhall be sustained 
such person shall be discharged from all obligations of service.” 

This is the statute under which the defendant could have pro- 
ceeded if he had desired to be released from his contract. And 
if he had so proceeded, the circumstances of this case would not 
have warranted the police justice in releasing him from his con- 
tract. This case certainly cannot be said to come within the 
meaning and intent of the said statute. We are of the opinion 
that the Police Justice was right in making the order he did. 
And the judgment of the lower court is affirmed. 

J. A. Magoon, for plaintiff. 

J. H. Barenaba, for defendant. 
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JOHN P. and SAMUEL PARKER vs. A. J. CARTWRIGHT, 
Trustee of Queen Emma’s Estate; ALBERT K. KUNUI- 
AKEA; E. A, H. G., and F. BURCHARDT, and J. 
McGUIRE, comprising THE KAHUA RANCH COM- 
PANY. 


APPEAL IN Equity From Mr. Justice DoLE. 
SpeciaL Term, Marcu, 1889. 
Jupp, C.J., McCunty, Preston, Bickerton and Dote, JJ. 


On a bill to compel the specific performance of the following covenant 
in a lease: 

It is understood and agreed upon between the parties to the above 
lease that Allen and Stackpole shall have the privilege of re- 
newal, subject, however, to a new agreement: 

Held, that the covenant was uncertain in its terms and therefore 
equity will not order its enforcement. 


“Subject to a new agreement’? means subject to the formation of a 
new agreement between the parties as to term, rental, etc., and it 
does not mean subject to the mere formal signing of a new 
instrument renewing the old lease with all its covenants except 
that of renewal. 


Decision oF Mr. Justice DoLE, APPEALED FROM. 


The bill alleges that the defendant, Cartwright, as attorney 
in fact of Emma Kaleleonalani, since deceased, testate, delivered 
on January 1st, 1879, a lease signed and sealed by said defen- 
dant on the one part and Allen and Stackpole on the other part 
whereby the Ahupuaa of Kawaihae, on the Island of Hawaii, 
was leased to said Allen and Stackpole for a term of ten years 
thereafter at an annual rental of $450 and taxes, excepting cer- 
tain reservations therein named, with a covenant that the 
lessees should have the privilege of renewal of said lease, sub- 
ject, however, to a new agreement therefor, and that the said 
lease was on July ist, 1883, with the written consent of said 
Cartwright assigned by the said lessees to the plaintiffs, who 
still occupy the demised premises under the same; that the 
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said Cartwright is the devisee of the said premises in trust to 
pay the income thereof to said defendant, Kunuiakea, during 
his lifetime, and at his death to convey the same to his issue, if 
any, otherwise to the Queen’s Hospital; that the said Cart- 
wright, regardless of the plaintiffs’ rights under the said 
covenant, has executed a lease of the said premises for a term 
of fifteen years from January Ist, 1889, at an annual rental of 
$1,500, to E. A. Burchardt, A. G. Burchardt, F. Burchardt and 
John McGuire, partners under the style of the Kahua Ranch 
Company, defendants as aforesaid, and that the said company 
took the said lease with actual knowledge that the plaintiffs 
held the said premises under the first named lease and that 
they were of peculiar value to the plaintiffs besides their 
intrinsic value, from the fact that they join other land of the 
plaintiffs, used by them in the ranching business, and that the 
plaintiffs desired and intended to renew their said lease; that 
the said company might have ascertained from the plaintiffs the 
existence of the said covenant of renewal. The bill further 
alleges that the said premises have a peculiar value to the 
plaintiffs as aforesaid; that ever since the said assignment to 
them of the said lease they have desired and intended and 
still desire that the said lease be renewed to them and that a 
new agreement therefor be made pursuant to the said covenant, 
and that they have requested the said Cartwright to execute 
with them such agreement, and that without intending to waive 
their rights thereto, they have offered to said Cartwright to take 
a lease of the said premises for a further term of fifteen yaara at 
an annual rental of $600. 

The plaintiffs claim that under the allegations, the said 
company are chargeable with notice of the said covenant and of 
the plaintiffs’ interest therein, and that they have taken their 
said lease subject to the plaintiffs’ rights under the same, and 
pray that they be decreed to surrender their said lezse to the 
said Cartwright and that he be decreed to accept the same and 
to execute to plaintiffs a lease of the premises according to the 
said covenant. 
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All of the defendants filed answers to the bill of complaint. 

The defendant Cartwright in his answer admits the lease to 
Allen and Stackpole with the exception of the alleged covenant 
of renewal, which he denies. He further admits the assign- 
ment of the said lease to the plaintiffs and that they are still 
occupying the said premises under such lease; also that he is 
the devisee of the said premises in trust as alleged by the bill, 
and that a lease was executed and delivered to the Kahua 
Ranch Company, defendants, as alleged by the bill, but states, 
in explanation thereof, that he does not know of his own know- 
ledge whether or not said premises adjoin plaintiffs’ other land, 
or that plaintiffs desired or intended to obtain a new lease, but 
that in the year 1887 he notified W. F. Allen, the agent of the 
plaintiffs, that other persons were desirous of leasing the said 
premises at the expiration of the existing lease and that he 
would receive bids for a new lease; that thereupon the said 
Allen, as such agent, made an offer to lease the said premises 
for a term ‘of fifteen years at an annual rental of $600, which 
he, the said Cartwright, refused; that thereafter he received 
from the said Kahua Ranch Company an offer for a term of 
fifteen years at an annual rental of $1,500 and taxes, which 
offer he accepted and executed the lease to the said company as 
aforesaid, and thereupon notified the said Allen thereof. The 
said answer further admits the plaintiffs’ demand for a renewal 
of the existing lease under the alleged covenant for renewal, a 
few weeks before the beginning of these proceedings, and alleges 
that no such covenant is contained in the counterpart of the 
said first lease which is in his possession, and that neither the 
said lease nor the alleged covenant of renewal are recorded in 
the Registry of Deeds. 

The Kahua Ranch Company, defendants, in their answer 
admit the execution of the said lease in their favor, and that at 
and before the execution thereof they knew that the plaintiffs 
were in possession of the premises and that they were informed 
that plaintiffs held possession under a lease from Cartwright, 
defendant, acting for Emma Kaleleonalani, but did not know 
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the terms thereof, further than that it was about to expire, but 
deny that they knew that the premises were of peculiar value to 
the plaintiffs as alleged in the bill. Their answer further states 
that before the execution of the said lease they did not know 
and had not heard of the said alleged covenant for renewal of 
the said lease, nor of the intention or desire of the plaintiffs to 
enter into an agreement for such renewal; that they were 
informed that the said Cartwr.ght, defendant, desired that bids 
should be made by persons wishing to lease the premises from 
the expiration of the existing lease; that they are informed and 
believe that the said Allen, the agent of the plaintiffs, received 
similar information from the said Cartwright, and was told by 
him that other persons were seeking to lease the premises and 
that a new lease therefor would be given to the highest bidder, 
and that thereupon the said Allen tendered a bid therefor, as 
aforesaid, and that they, the said company, being ignorant of 
the offer made by the said Allen, made their bid for the said 
lease as aforesaid, which was accepted and a lease in conformity 
therewith wag thereupon executed, and that the said Allen and 
the plaintiffs during the pendency of the negotiations for the 
said lease, and long after the execution thereof, did not claim nor 
intimate that they were entitled to a renewal of the plaintiffs’ 
said lease, nor that a covenant of renewal was contained therein ; 
that on or about November 20, 1887, the gaid Allen, in conversa- 
tion with the said E. A. Burchardt, expressed much disapproval 
of the action of Cartwright in the matter, but did not claim nor 
intimate that the plaintiffs were entitled to a new lease under 
the covenant of renewal, and said that they would never have 
paid such rent as had been offered by the company, and ex- 
pressed surprise that the company had been willing to offer so 
much; and they claim that they have acted in good faith in 
the matter; that the action of the plaintiffs in tendering a bid 
for a new lease and their conduct in the premises was inconsis- 
tent with the supposition of the existence of a covenant for 
renewal; that the alleged covenant is void for uncertainty; 
that they are not chargeable with notice thereof, and that since 
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the execution of the said lease to them they have, relying upon 
the same, arranged their business with the expectation of 
occupying the premises in question on January Ist, 1889, and 
are greatly prejudiced by reason thereof. 

The answer of Albert Kunuiakea, defendant, was merely 
formal. 

The covenant, which is the basis of this controversy, is as 
follows : 

“Tt is understood and agreed between the parties to the above 
lease that Allen and Stackpole shall have the privilege of 
renewal, subject, however, to a new agreement. 


(Sig.) ALEX. J. CARTWRIGHT, 
“ ALLEN & STACKPOLE.” 


This is written in Cartwright’s handwriting immediately 
below the signatures of the original lease from Cartwright to 
Allen and Stackpole, which lease wae delivered to Allen & 
Stackpole and went into the possession of the plaintiffs upon 
the assignment of the lease to them. The same lease contains 
the following marginal endorsements : 

“ Permission is hereby given to W. F. Allen and C. E. Stack- 
pole to assign this lease to Samuel Parker and Jno. P. Parker, 
subject to the covenants herein. 


(Signed) KALELEONALANI. 
By her attorney in fact, ALEX. J. CARTWRIGHT. 
Witness, ALEX. J. CARTWRIGHT, JR.” 


And: 

“ The within lease is hereby assigned to John P. and Samuel 
Parker, July 1st, 1883. 

(Signed) ALLEN & STACKPOLE.” 

Considerable testimony was taken on both sides, and the 
defendants contended that under the pleadings and evidence: 

1. The alleged covenant for renewal is void for uncertainty. 

2. The plaintiffs, by making proposals for a new Icase 
obviously outside of the said alleged covenant for renewal, with- 
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out at the time claiming any benefit or preference under the 
same, waived whatever rights they may have had under such 
covenant. 

8. The plaintiffs, by their silence in regard to the said 
alleged covenant of renewal, at the time of the said lease to the 
Kahua Ranch Company and afterwards, are estopped from 
claiming any benefit therefrom. 

4. The alleged covenant for renewal, not being recorded, and 
the Kahua Company being ignorant of its existence, they should 
not be affected by it. 

Upon the first point, that the alleged covenant for renewal is 
void for uncertainty, it is argued by counsel for defendants that 
the words “subject, however, to a new agreement,” at the end of 
the covenant, introduce ambiguity into the document and pre- 
vent it from being a simple and definite covenant for renewal of 
the lease, but make it an agreement for a new lease upon terms 
to be agreed upon in the future, which, as counsel say, could not 
be construed nor enforced. 

In considering this question, very little assistance is afforded 
by the evidence. Mr. Cartwright cannot remember anything 
about the covenant or its execution, and Mr. Allen cannot 
remember when it was made, but testifies that it was done at 
his request, and that he should hardly have taken the lease 
without it. If we leave out the words “subject, however, toa 
new agreement,” there is no question that it would be a covenant 
for a new lease upon the terms of the old one. Tracy vs. Albany 
Exch, Co., 7 N. Y., 474. Do these words change the meaning ? 
If they make it mean that the tenants are entitled to a new 
lease upon terms to be agreed upon, the contention of defendants’ 
counsel, that it is void for uncertainty, is certainly sound. The 
document is capable of this meaning; is it capable of any 
other? I do not see how it can be construed into an agreement 
to give the tenants aright to make a bid for a new lease; it 
contains no words which import such a meaning. There is only 
one other possible construction open to consideration, and that 
is that the words mean an agreement for renewal of the existing 
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lease, that is to say, they form an agreement for a new lease 
upon the expiration of the old, upon the same terms with 
the old. I think the words are capable of thie interpre- 
tation: the words “subject, however, to a new agreement,” 
may mean either subject to terms that may be agreed upon, 
or subject merely to the conditions of a new lease to be 
executed for a similar term and similar conditions with 
the old one. Under a covenant for renewal a “lessor is bound 
to make another lease of the premises.” Taylor’s Landlord and 
Tenant, 332, 340. Such new lease on the same terms with the 
old may be meant by the words “new agreement.” If the 
document is capable of two interpretations, I find by all the 
authorities that it must be construed in that sense in which it 
will have some effect. “When a cause is capable of two sig- 
nifications, it should be understood in that which wili have 
some operation, rather than in that in which it will have none.” 
Archibald vs. Thomas, 3 Cowen, 290. And Lord Mansfield said, in 
Pugh vs. Duke of Leeds, Cowp., 725: “The ground of the opinion 
and judgment which I now deliver is, that ‘from’ may, in the 
vulgar use, and even in the strictest propriety of language, mean 
either inclusive or exclusive; that the parties necessarily un- 
derstood and used it in that sense which made their deed 
effectual; that the courts of justice are to construe the words of 
parties so as to effectuate their deeds, and not to destroy them ; 
more especially where the words themselves abstractedly may 
admit of either meaning.” The parties could not have intended 
a sham agreement—a document which was a covenant only in 
form, but void in reality. The alleged covenant of renewal was 
part of the inducement to Allen and Stackpole to take the lease ; 
it was understood by Allen to be a valuable consideration. Cart- 
wright must have intended that he should so understund it. 
Therefore, if the document is capable of two constructions, that 
one must be adopted in which the promising party intended the 
other to understand it, if the other did so understand it, or as 
Chancellor Kent expressed the rule: “The true principle of 
sound ethics is to give the contract the sense in which the 
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person making the promise believed the other party to have 
accepted it, if he in fact did so understand and accept it.” 2 
Kent, 557 ; Chitty’s Contracts, 74 ; and Paley’s Moral Philosophy. 
The old rule, that in the construction of instruments in cases of 
ambiguity, the words must be taken most strongly against the 
party that usec them and most favorably to the other party, 
may also be applicable to this case, and if so, it supports the 
conclusion which I have adopted, that the document in question 
is a covenant for the renewal of the original lease at the option 
of the lessees. 

The second point raised by the defense is that the plaintiffs, 
by making proposals for a new and dissimilar lease without 
claiming any preference or privilege under the renewal covenant, 
waived whatever rights they may have had under it. 

If Allen’s offer for a new lease for fifteen years at $600 a year 
had been accepted, it would have been a waiver of the covenant 
of renewal, unless it could have been avoided on the ground of 
mistake, but it was refused. Although it is doubtful if an 
agreement within the statute of frauds, as this is, may be proved 
to have been orally waived in an action at law, yet in equity 
such proof may be admitted; but such parol waiver must “be 
express and of such a character as to leave no reasonable doubt 
as to the intention of the parties.” Rodman vs. Gilley, 1 N. J. 
Eq., 320, 328. In the case before the Court there is no evi- 
dence of any intention on the part of the plaintiffs to waive 
their rights except as such proposition for a fifteen year lease 
might be so regarded; but both Allen and S. Parker appear to 
have forgotten the covenant of renewal at the time this proposi- 
tion was made; and in any case it would not have the effect of 
a waiver unless it had been accepted and entered into. When 
Mr. S. Parker returned from San Francisco, in October, 1887, he 
first ascertained that the land had been leased to the Kahua 
Ranch Company, and shortly afterwards, in the month of 
December, he informed himself of the covenant for renewal. At 
that time there were negotiations going on through Mr. Allen 
for an exchange of these premises with another land which 
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Parker had a prospect of obtaining. In January, 1888, Parker 
had an intervew with F. Burchardt, at Kahua, upon the matter 
of the proposed exchange, at which time he told F. Burchardt 
that he didn’t know but he had a clause of renewal, and if they 
couldn’t come to terms he might apply for a new lease—presum- 
ably under such covenant of renewal. About February 10, 
1888, S. Parker had an interview with the Burchardts upon the 
same subject at Kawaihae beach, and said, during the conver- 
sation, if negotiations came to nothing he might try to get a 
renewal of the lease. These expressions of Mr. Parker are in- 
consistent with the theory of waiver, and they were made with 
reasonable promptitude after he had an opportunity to examine 
his lease and inform himself about the covenant for renewal. 
The same circumstances are also unfavorable to the defense 
of estoppel; there was no concealment of the facts by the plain- 
tiffs after the return of S. Parker from San Francisco; neither 
was there a “standing by” and allowing the Kahua Ranch 
Company to spend money or arrange their business upon the 
strength of’ their deed from Cartwright. In January and Feb- 
ruary, 1888, the negotiations for the exchange were going on 
and there is no pretense that at that time the Kahua Ranch 
Company had seriously conformed their business arrangements 
to the expected acquirement of the premises in question, nearly 
a year afterward; yet that was the time when S. Parker inti- 
mated to them that he thought he had a covenant of renewal, 
and that if they couldn’t come to terms he might take advan- 
tage of it. This was not keeping silence nor “standing by,” 
and whatever expenditure or arrangements the company after- 
wards made, they made upon their own responsibility and peril. 
Moreover it appears that in the month of December, 1887, F. 
Burchardt was informed by a man named Stupplebeen, who he 
was aware had been a clerk of Stackpole, that there was a 
renewal clause, and he says he placed no reliance upon what he 
said and when he seemed to be anxious about it, “I had noth- 
ing more to say to him.” It is also a matter of evidence that 
the Kahua Ranch Company were perfectly well aware that the 
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plaintiffs were in possession of the premises in question under a 
lease from Cartwright, but made no effort whatever to Icarn the 
terms of the lease, either from the plaintiffs or from Cartwright, 
on the contrary, they seemed desirous to keep their ignorance as 
to the terms of such lease intact. Under such circumstances, 
both by the knowledge that the plaintiffs were in possession 
under a lease, and the infurmation from Stupplebeen, the Kahua 
Ranch Company were put upon their inquiry and should have 
sought for information from the parties in possession, there 
being no lease on record, as to their title; their ignorance, there- 
fore, of the covenant of renewal was due to their own deliberate 
negligence and not to any concealment by the plaintiffs, and 
they may not “build an estoppel upon their own default.” 
Hill vs. Epley, 81 Penn., 835. “One is not relieved, who had 
the means of becoming acquainted with the extent of his rights.” 
Ibid., 334. Ithink that this meets the whole argument upon 
the ground of estoppel. The silence of both Allen and &, 
Parker in regard to the covenant of renewal at the time the bid 
was made for a fifteen year lease, was due to forgetfulness, antl 
the plaintiffs proniptly informed the company of the fact of the 
covenant when they ascertained it, and before the company had 
become prejudiced by acting in ignorance of it. 1 Story’s Eq. 
Jur., Sections 140-142, and Kelly vs. Salori, 9 M. & W., 53. 
The case of Galbraith vs. Lunsford, 27 Cen. L. J. 503, which Mr. 
Smith, counsel for the Kahua Ranch Company, referred to upon 
the question of estuppel for acquiescence arising from ignorance 
of facts of which the parties might have informed themselves, 
shows a very long period of acquiescence amounting to inexcus- 
able laches, extending over many years, during which the 
defendant’s representative made expensive improvements. The 
circumstances of that case bear little analogy to the one before 
this Court and do nct make it a precedent for it. No benefit by 
estoppel can be claimed in favor of the defendant, Cartwright, 
both for the reagous set forth above, and because there is no 
testimony adduced showing that he has acted under the lease 
to the Kahua Ranch Company in any way that would prejudice 
his cestui que trust, should the lease be cancelled. 
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Upon the fourth ground of defense, that the covenant for 
renewal not being recorded, and the Kahua Ranch Company 
being ignorant of its existence, they should not be affected by it, 
I am compelled to find under their admissions that they knew 
that the plaintiffs were in possession under a lease—that they 
had sufficient notice to protect the previous lease. They were 
put upon their inquiry and might have ascertained the facta by 
going to the plaintiffs; they preferred to work in the dark and 
take their chances. Rives, Admr. vs. Makulu, 2 Hawn., 166, Davis 
vs. Spencer, 3 Hawn., 274, 283, and Achi vs. Kawwa, 5 Hawn., 
298. “ All the authorities agree that there is no difference in 
legal effect between actual and constructive notice.” Hill vs. 
Epley, 31 Penn. St., 335. “It is established law in Pennsyl- 
vania, that whatever puts a party on inquiry amounts to notice, 
provided the inquiry becomes a duty, as it always is with a 
purchaser, and would lead to the discovery of the requisite fact 
by the exercise of ordinary diligence and understanding.” 
Ibid. 336. 

There is nothing unfair in the covenant for renewal; the fact 
that the land could now be leased at a much higher rent than 
was reserved by the lease to Allen and Stackpole, is not a 
ground which may influence a court of equity-to disturb a bona 
fide contract. 

The plaintiffs made a written demand upon Cartwright for a 
renewal of their lease several weeks before it expired, which 
seems to have been reasonable notice as to time. Under all the 
circumstances I think that they are entitled to such renewal, 
and the Kahua Ranch Company, defendants, must hold their 
lease subject thereto. 


OPINION OF THE FULL Court, By Jupp, C.J. 


This is a bill in equity to compel the specific performance of 
a covenant in a lease. For statement of the bill and answers 
we refer to the opinion of Mr. Justice Dole appealed from. 

The controlling question in this cage is whether the covenant 
under discussion is one whose performance is capable of being 
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compelled by the Court. It reads: “It is understood and 
agreed upon between the parties to the above lease that Allen 
& Stackpole shall have the privilege of renewal, subject, 
however, to a new agreement.” 

It is a settled rule that courts of equity will not specifically 
enforce a contract that is either not certain in its terms, nor 
capable of being made certain. Bigelow on Equity, p. 195; 
1 Story’s Eq. Jur., Section 769; Lord Walpole vs. Lord Ozford, 
3 Ves., 420, where Lord Chancellor Loughborough said: “I 
lay it down as a general proposition, to which I know no limita- 
tion, that all agreements in order to be executed in this court 
must be certain and defined.” 

Fry on Specific Performance, Section 229, says: “It will be 
obvious that an amount of certainty must be required in the 
specific performance of a contract in equity greater than that 
demanded in an action for dainages at law.” The reason given 
is, that at law the conclusion that a defendant has not per- 
formed his contract may be arrived at without any exact con- 
sideration of the terme of the contract; but in equity it must 
appear not only that the contract has not been performed, but 
what is the contract which is to be performed. “The certainty 
required must be a reasonable one, having regard to the subject 
matter of the contract and the circumstances under which and 
with regard to which it was entered into.” Id. 

“It is better, for avoiding fraud, to suffer a party to escape 
out of a contract which he may have intended to make than to 
enforce it upon a conjecture that such was the intent of the 
parties.” Iggulden vs. May, 9 Ves., 325. Taylor’s Landlord 
and Tenant, Section 333. 

“The contract which is sought to be specifically executed 
ought not only to be proved, but the terms of it should be so 
precise that neither party could reasonably misunderstand 
them. Ifthe contract be vague and uncertain, a court of equity 
will not exercise its extraordinary jurisdiction to enforce it, but 
will leave the party to his legal remedy.” Colson vs. Thompson, 
2 Wheat., 336. 
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The contract must be certain in its terms. Preston vs. Preston, 
95 U. S., 200. 

What is the meaning of the covenant in question? Of the 
first part, up to the words “subject, however, to” ete., there is 
no doubt that it is a simple covenant for a renewal, and that it 
would be satisfied by a renewal for one term at the same rent. 

But this “ privilege of renewal” is coupled with the condition 
“subject, however, to a new agreement.” 

The words “ subject to” mean subordinate to or conditioned 
upon. “However,” in this connection, has the meaning of 
“ notwithstanding,” and the whole phrase means that the 
privilege of renewal is conditioned, notwithstanding the promise 
to renew the lease, upon a “new agreement.” That the words 
“new agreement” in this connection do not mean a new “ lease” 
upon the same terms is evidenced (1) by the use of the word 
“agreement,” and not “lease.” (2) If a simple renewal was 
what was covenanted for, there would be no necessity to add 
that it should be subject to the execution of a new lease, for the 
lessee would in such a case be entitled to the execution of a new 
lease without the addition of these words. The plain and usual 
definition of the word “agreement” is “the consent of two or 
more persons concurring respecting the transmission of some 
property, right or benefit, with a view of contracting an obliga- 


tion.” Bouvier’s Law Dictionary. And the words “ 


new agree- 
ment” must mean a new consent of the contracting parties as 
to the terms of the lease. 

It was conceded in argument by plaintiffs’ counsel that if the 
words create a condition precedent for the formation of a new 
agreement, then specific performance cannot be enforced, as the 
covenant is too vague and indefinite to justify the Court in 
undertaking to conjecture what may have been intended. But 
if it is a covenant for the execution of a new instrument which 
shall merely renew the terms of the old lease, then the plaintiffs 
should have the relief prayed for. We consider this to be the law. 

We are unable to find a case where exactly the same language 
is employed as in the lease before us. The two nearest to it are 
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Duffield vs. Whitlock, 26 Wend., 56; and Abeel vs. Radcliffe. 13 
Johns., 297. In the first of these cases the lease contained a 
covenant that at the expiration of the term the buildings erected 
by the tenant on the premises should be appraised, and that the 
lessor should either pay the appraised value or grant a new lease 
of the premises for the term of twenty years upon such terms as 
he might think proper, and as might be approved by the lessee. 
Chief Justice Nelson said: “It would be difficult for either 
party to have reserved a more unqualified discretion over the 
subject matter than is here found. Wo data are given by which 
either is bound, except the term of twenty years; every other 
ingredient which enters into and constitutes an indenture of 
lease is left to the mutual volition of the parties; the one is to 
grant, if at all, upon such terns as he thinks proper; the other 
to accept or not, at pleasure.” 

In Abeel vs. Radcliffe, the covenant was that the lessee shall 
at the expiration of the term pay for the buildings at the ap- 
praisal of three indifferent men to be chosen by the parties; or 
“let the said lot for a yearly rent to be fixed by three indifferent 
men, in like manner to be chosen by the said parties.” The 
Court said: “I am of opinion that this covenant is totally void 
for uncertainty.” ‘‘ Every agreement which is required to be 
in writing, by the Statute of Frauds, must be certain in itself, or 
capable of being made so by a reference to something else, 
whereby the terms can be ascertained with reasonable precision, 
or it cannot be carried into effect. In the case before us the 
parties have omitted to state.the terms for which the new lease 
was to be given; and unless the Court makes a contract for 
them, the defendant is without a remedy—at least upon the 
case now presented to us.” 

In Rutgen vs. Hunter, 6 Johns. Ch., 216, the lease con- 
tained a covenant that the lessee * * * should renew 
the said lease, or re-demise the lot, at such rent and upon such 
terms as may be agreed upon by and between the said parties. 
Chancellor Kent said: “To re-demise the lot at such rent and 
updn such terms as might be agreed on, is indeed quite analo- 

36 


610 MARCH TERM, 1889. 


gous to let the lot for a yearly rent to be fixed by men to be 
mutually chosen, and which was held in Abeel vs. Radcliffe to 
be void for uncertainty, as no term was fixed.” 

In Whitlock vs. Duffield, 1 Hoffman’s Ch. R., 110, the lease 
contained a clause that at the end of the term the buildings 
should be taken at a valuation, or the lessors should grant a 
new lease for the term of twenty years, upon such terms as such 
lessors, heirs, etc., might think proper and be approved of by 
the tenant. Judge Hoffman says: “In the case before the 
Court, the contract is not to renew the old lease, but to grant a 
new one for the term of twenty-one years upon such terms as 
the lessors shall think proper, and the lessees shall approve. I 
agree that this is equivalent to a covenant to grant a lease upon 
such terms as the parties shall agree upon. It is precisely the 
same as if it was an original contract for a lease. The term is 
defined, and everything else of rent and covenants left uncer- 
tain. As to these, we have tie express decision of the Sapreme 
Court that at Jaw it is void; and in the cases in this Court 
which I have stated, there is not a decision to support a bill for 
performance.” 

In Morrison vs. Rossignol, 5 Cal., 65, the Court held that 
where a clause of renewal in a lease discloses no certain basis 
for the ascertainment of the rent to be paid, such clause shall 
be held void for uncertainty. 

The covenant in Pray vs. Clark, 113 Mass., 282, that “the 
said Clark agrees to renew the lease of the above premises upon, 
the expiration of the above term, rent to be proportioned to the 
valuation of the premises at said time,” was commented upon 
by the Court as follows: “The agreement sought to be enforced 
is not complete in all its terms. It is not simply for a renewal 
of the lease. The agreement does not fix the rate of rent, and 
does not permit it to be fixed by the reservation in the original 
lease. The agreement is too uncertain and vague in its essen- 
tial terms to justify the Court in undertaking to conjecture what 
may have been intended, for the purpose of enforcing upon the 
parties some contract of the kind to which their writing relates. 
Bill dismissed.” 
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Counsel for plaintiffs has cited many English cases, some of 
which we will notice. 

Foster us. Wheeler, L. R. 836 Ch. D., 695. An agreement was 
made between W. and F., that W. would enter into an agree- 
ment with O. fora lease at a certain rent for such terms and 
subject to such covenants as O. should approve, and would 
accept such lease and exccute a counterpart. The Court said: 
“T assent to the proposition on behalf of the defendant that an 
agreement (such as occurs here) to enter into an agreement 
cannot be ordered to be specifically performed, on the ground 
that before the Court can properly make a decree of that 
character it must be satisfied that the parties have contracted 
to do something of a definite character, something ascertaincd, 
or which can be readily ascertained ; and something, too, which 
can be done by the simple methods within the control of the Court, 
and which the Court can supervise and, if need be, aid.” The 
Court held that no concluded agreement had been entered into. 

In Rossiter vs. Miller, L. R. 3 Appeal Cases, 1188, Lord Chan- 
cellor Cairns quotes approvingly from Chinnock vs. Marchioness 
of Ely, 4 De G. J. & S., 638, that “if there had been a final 
agreement, and the terms of it are evidenced in a manner to 
satisfy the Statute of Frauds, the agreement shall be binding, 
although the parties may bave declared that the writing is to 
serve only as instructions for a formal agreement.” 

In the case before us, how can it be said that the parties had 
arrived at a final agreement when the words of the covenant are 
that it is “subject to a new agreement ?” 

We next refer to Winn vs. Bull, L. R. 7 Ch. D., 29. Here by 
a written agreement the defendant agreed with the plaintiff to 
take a lease of a house at a certain rent, “subject to the pre- 
paration and approval of a formal contract.” No other contract 
was ever entered into between the parties. 

Held, that there was no final agreement of which specific per- 
formance could be enforced against the defendant. 

Jessel, M. R. (1877), says: “It comes, therefore, to this, that 
where you have a proposal or agreement made in writing ex- 
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pressed to be subject to a formal contract being prepared, it 
means what it says: it is subject to and is dependent upon a 
formal contract being prepared. When it is nut expressly stated 
to be subject to a formal contract, it becomes a question of con- 
struction, whether the parties intended that the terms agreed 
on should merely be put into form, or whether they should be 
subject to a new agreement, the terms of which are not ¢x- 
pressed in detail. The result is, that I must hold that there is 
no binding contract in this case, and there must, therefore, Le 
judgment for defendant.” 

It is very significant as bearing upon the construction of the 
lease before us, that the learned Master of the Rolls uses the 
very language of the covenant under discussion—‘ subject to a 
new agreenient’’—and holds that if the terms ‘should he sub- 
ject to a new agreement, the terms of which are not expressed 
in detail,” there is no binding contract. 

Having found that the parties in making this covenant jeft 
the term of the renewal, the rent to be paid, ete., to be fixed by 
a new agreement to be arr ved at betwcen the perties at the end 
of the original term, there is no definite contract which the 
Court can enforce. 

It is said that as a covenant for a “ renewal” means a renewal 
of the old lease with all its terms, rents and covenants except 
that of renewal, this would be nullified by the latter part of the 
covenant in question, which provides that the term, rents and 
covenants shall be such as imay be agreed upon by the parties. 

This may be so. The covenant may have been drawn without 
the signers being aware of the effect of the language they used. 
However, we must construe the covenant by itself, without 
reference to the understanding of the parties other than as we 
gather it from the instrument itself. It is doubtful if the 
covenant can mean anything more than a preference to the 
lessee in proposals for a new lease. But we are not compelled 
to consider this, since we hold that the covenant is too indefinite 
to compel the covenantor to specifically perform it. Having 
reached this conclusion, it does not become necessary to con- 
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sider the other positions taken by the defense, to wit, the 
estoppel and waiver. The decree below must be reversed, and 
the bill dismissed, with costs. 

A. S. Hartwell and P. Neumann, for plaintiffs. 

C. Brown, for A. J. Cartwright and A. K. Kunuiakea. 

W. O. Smith, for Kahua Ranch Company. 


Dissenting Opinion oF Dots, J. 


Upon the question of construction, which is the only question 
raised by the foregoing opinion of the majority of the Court, I 
still adhere to my former opinion. The word “agreement” is 
not only often used by unprofessional persons for the document 
containing an agreement, but such use also is authorized by the 
dictionaries. The parties, therefore, under the words of the 
covenant, may easily have agreed to a renewal of the existing 
lease, and have made it “subject to a new agreement,” i.e., 
subject to a new lease, instrument or document carrying out the 
renewal or extension agreed on. 


Same Cask, BEFORE THE SAME JUSTICES. 


SpecraAL TERM, Marcu, 1889. 


If in a bill for specific performance the contract sought to be enforced 
admits, in the opinion of the plaintiffs, of two constructions, they 
should both be averred in the bill alternatively. 


OPINION OF THE CouRT, BY JuDD, C.J. 


The judgment of the Court was that the decree below should 
be reversed and the bill dismissed. Counsel for plaintiffs then 
moved the Court “to grant them such relief herein as is appro- 
priate to the case as the same appears to this Court, namely, to 
require the defendant trustee to give to the plaintiffs the prefer- 
ence over the said Kahua Ranch Company in respect of the 
leasing the premises in question, and to offer the same to the 
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plaintiffs at the same rental, and to require the said Kahua 
Ranch Company’s Jease to be suspended and held subject to the 
acceptance by the plaintiffs of such offer.” 

We held in Manu vs. Campbell, 4 Hawn., 498, “that under the 
prayer for general relief the Court may grant plaintiff some 
other relief than the specific relief prayed for, but it must be 
founded on averments in his bill which have been sustained.” 

We find no averments in the bill which would warrant the 
relief asked for in this motion. If in a bill for specific perform- 
ance the contract sought to be enforced admits, in the opinion 
of the plaintiff, of two constructions, they should both be 
averred in the bill alternatively. 

We overrule the motion. 


CONCURRING OPINION oF Mr. Justice DoLE. 


I concur with the conclusion of the foregoing decision—that 
the said motion be overruled, but base my opinion on the 
ground that the covenant in question cannot be interpreted to 
mean a covenant to give the tenants the refusal of a new lease. 


seen een ee tater SAE A 
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J. K. NAHALE and J. W. KELIIKOA, for and in behalf 
of theniselves and 119 others vs. CHAS. KATAIKI. 


APPEAL IN Equity From Mr. Justice McCutty. 
SpeciaL Term, Marcu, 1889. 
Jupp, C.J., McCuitty, Preston and Bickerton, JJ. 


Mr. Justice Dore did not sit, having been counsel in the case. 


A Bill in Equity to declare defendant, as the lessee of certain lands, to 
be trustee of the plaintiffs. 


Held, on the evidence, that plaintiffs are not shown to be the Hui or 
Company for whom defendant acted in procuring the lease. 


OPINION OF THE, COURT, BY BICKERTON, J. 


This matter comes here on appeal by plaintiffs from the 
decree on the decision of Mr. Justice McCully. 


Decision oF Mr. Justice McCutty. 


The foundation of the bill of complaint is allegations to the 
effect that the complainants, who are nearly all of them resident 
upon the three adjacent lands of Keauhou 1, Keauhou 2, and 
Kahaluu, in the district of North Kona, in the Island of Hawaii, 
in the year 1882 formed a Hui or association, not incorporated, 
for the purpose of obtaining a lease of these lands from the late 
Ruth Keelikolani, and that they deputed the defendant as their 
agent and representative and on their behalf to proceed to 
Honolulu and obtain for such Hui such a lease. And that 
pursuant to such concerted action, and on behalf of such Hui, 
the defendant went to Honolulu, his traveling expenses being 
paid by a contribution of 25 cents each from the complainants, 
and obtained a lease. 

The allegation that a Hui was formed, and that defendant 
procured a lease as their agent, is denied. 

A great amount of testimony was taken during five days as to 
what was done in 1882 and in the years following up to the 
time of bringing this suit. 
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As I regard the determination upon this point as controlling 
the case, I now give no further abstract of the bill and answer, 
and shall consider what is to be decided npon it. 

It isin the evidence of both parties that in 1882 the defend- 
ant, being a resident upon one of these Jands, took steps to pro- 
cure a lease of them. He carried or sent around among the 
residents a paper addressed to the chiefess and owner, R. Keeli- 
kolani, petitioning her to grant a lease to a Hui of the residents. 
A considerable number of signatures was obtained; a meeting 
of those interested was then cailed. 

At this point the evidence becomes divergent and contradic- 
tory. 

The complainants’ evidenee is that all things proceeded 
smoothly according to the design. It was determined to send 
the defendant to Honolulu to procure a lease for themselves as a 
Hui, and an assessment of 25 cents upon each of the intending 
members of the Hui, and in fact on all the natives resident on 
these lands or pasturing animals thereon, was made and for the 
most part then paid, in pursuance of which action the defend- 
ant did go to Honolulu as the agent of the Hui. 

On the other hand the testimony of the defendant and the 
witnesses for the defense is that J. G. Hoapili, his brother, 
and some other friends, entirely defeated the purpose of the 
meeting. 

Hoapili was the lessee of the lands in question, and his lease 
had nearly three years to run. He was the district magistrate, 
and sometimes the assessor or tax collector of the district. He 
was a person of great influence, and his position gave him great 
power. The residents upon the land were his tenants, paying 
the assessment which he might impose upon them. They 
might be ousted from the privileges and occupancy of the lands 
—their own limited kuleanas excepted. It must be believed 
that this man could not quietly see himself deposed from the 
power, influence and profit which he enjoyed by being the land- 
lord of this region. It must be believed that his tenantry would 
fear the consequences of his displeasure if they should attempt 
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to procure a lease for themselves. He was their master until 
the 1st of January, 1885. I therefore believe the version that 
many if not most of those who had signed the petition with- 
drew or desired to withdraw their names; that nothing was 
accomplished at the meeting; that no money was raised to send 
defendant to Honolulu, and that the meeting broke up in 
disorder. 

Nevertheless, the defendant came to Honolulu, but not on 
account of the complainants’ Hui, so called. It is in evidence 
by all parties that there was not an organizing or associating 
which can, by the ordinary course of business in these Hawaiian 
associationg known as Huis, constitute one in this instance. 
There was no list made of the persons who were to constitute 
the Hui, and certainly no subscriptions to any articles or agree- 
ment; no one was bound. 

The defendant was successful in procuring a lease. The 
party of the second part is named and described as Charles 
Kaiaiki in his capacity (ano) of Luna (chief) of the Hui of the 
people leasing land at the two Keauhous and Kahaluu, Kona, 
Hawaii. Before the date when this lease was to begin to run— 
January 1, 1885—it was found necessary to make a modifica- 
tion of it in respect to a part of the territory above the moun- 
tain road, which was held by a lease to other parties, und cor- 
respondingly a reduction in the rent. This was effected by an 
entirely new lease, which, however, refers to the prior lease 
between the heir of Keelikolani, meantime deceased, and the 
defendant. In this which appears to have been drafted from 
the first lease, the second party is “Charles Kaiaiki for the Hui 
Hoolimalima of the kanakas of Keauhou, etc.” 

Now, who was the party of the second part bound by the 
covenants of the lease ? 

I have said that the evidence of both parties is that in 1882 
there was no subscription to articles of association, and the evi- 
dence of the defense is moreover that there was no real agree- 
ment to form a Hui; and I have determined that this was the 
truth of the case. 
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The same state of things existed when the second modified 
lease was given. The only person bound to the lessor was 
Charles Kaiaiki, and no one was bound in writing to him. 

I repeat, there was not so much as a list of members of any 
Hui. And since that time, and in this controversy, the plain- 
tiffs repudiate a membership in what they call the defendant’s 
Hui, ciaiming to have organized themselves into another Hui, 
independent of the defendant, and without his connection or 
assent. This cannot be a Hui holding the defendant’s lease. 

The claim of the bill is, that the lease was made to the people 
resident on these lands. 

It is to be said that the words of the lease describing the 
second party are not explicit. They do not import a lease to 
the defendant alune, but to him as the head of an association of 
which the constituents are not named. I think it may be 
likened to the grant of corporate powers to A. B., his associates 
and their assigns. In that view the Hui will be constituted of 
those who shall, by mutual agreement with the named lessee, 
associate the..selves with him and with each other as the Hui 
of Lessees. It will not be in the power of others to make or 
declare themselves members of this Hui. 

But it is in evidence that the plaintiffs, or many of them, 
have made some payment on account of rent, and as members 
of the Hui of Lessees. On the other hand, they have refused to 
make later payments. The defendant has no means of compel- 
ling them, as being members of the Hui, to make payment. I 
have held that they are not in any way bound as members. 
Their payment has not constituted them such. They were 
chargeable as tenants living upon the Jand with all that they 
have paid, and the payment has not constituted them lessecs. 

In the view I have taken of the facts and the law in this case, 
the prayer of the complainants’ bill cannot be granted, and the 
bill is dismissed with costs. 


By THE Court. 


The evidence seems to fully sustain the findings in the above 
decision. The first witness for the plaintiffs, Samuel Haaniu, 
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says: “We never had any understanding who should consti- 
tute the Hui, and who not;” also, “we had no constitution or 


» Other witnesses for the plaintiff testify to the sanie 


by-laws. 
effect. The evidence for the plaintiff shows that defendant 
raised the rent in 1886 from $5 to $10 per annum for each piece 
of land occupied by those people that were not members of his 
Hui, and that some of them paid it, but that he only charged 
the members of his own Hui €5 per annum, and that the defen- 
dant took the lands from those who refused to pay the increased 
rent, thereby showing beyond any question that defendant made 
a distinction between the pecple living on the lands in question 
who were members of his Hui, and those who might be spoken 
of as the “Nabale faction,” who were not members. The plain- 
tiff’s evidence also shows that there were people, who claim to 
be plaintiffs in this case, residing in Honolulu who had patches 
of land under cultivation on these lands, and that persons on ad- 
joining lands paid $5 per annum for the pasturage of their horses 
on these lands. This is quite inconsistent with the contention of 
the plaintiffs, that defendant leased there lands for the use only 
of the neople residing there and belonging to the lands. Nakau 
says: “ Kajaiki gave me back my money, and told me I had no 
further right in the land; 1 received it, the money.” A. K. 
Hoapili (k.) testifies that he went to see Ruth Keelikolani about 
these lands, that defendant and a number of people were there 
about it, but that defendant was successful and got the lease. 
It is clear from the evidence introduced by the plaintiffs that 
there were two, if not more, parties trying to secure a lease 
from Keelikolani, but that defendant was the successful one, 
and that he got a lease for himself and those that might after 
associate themselves with him and form a Hui, which was 
eventually done and their names advertised. 

The evidence for the defendant shows that Hoapili had a 
lease of those lands unexpired at time defendant procured his 
lease; that he offered $1,000 to Keelikolani for a new lease; 
that she said: ‘You have been carrying on pretty high,-and I 
am going to give land to Kaiaiki at $800.” And on another 
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occasion at Kona, Hawaii, when the people told her she could 
have got $1,000 per annum, she said she had done what was 
best with the land, with the haole Meyer’s advice, and told 
them to sit down and not to speak again. Now, Hoapili 
belonged to the Nahale-Hoapili-Keliikoa faction; and it must 
be clear that Keelikolani did not intend or understand she was 
leasing the land to defendant for these people or their aseociates. 
The evidence also shows that Nuhale spoke of certain people as 
his Hui, and Kaiaiki spoke of certain people as his Hui. Kaiaiki 
formed his Hui in 1886, and Nahale formed a much larger one, 
including women; they were two separate and distinct parties. 
The horses of those who failed to pay rent were impounded by 
defendant. This had always been done by Hoapili during his 
lease. 

The by-laws of the defendant’s Hui fixed the rent at $10 per 
annum for each holding. 

It is very clear from the evidence, and from the acts of the 
parties and all the circumstances surrounding the case, that 
these plaintiffs have no standing as members of defendant’s 
Hui, and we are of opinion that the decree must be sustained. 
It is so ordered, and the appeal is dismissed with costs. 

W. C. Achi and C. Creighton, for plaintiffs. 

C. Brown, for defendants. 
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M. REGO vs. S. W. MAHOE. 


EXCEPTIONS FROM THE FEBRUARY TERM OF THE FourtH JUDI- 
CIAL Circuit Court. McCunry, J., Presiding. 


SPECIAL TERM, Marca, 1889. 


Jupp, C.J., McCurry. Presron, Bickerton and Dot, JJ. 


Construction of statute of appeals, entitled “An Act to Amend the 
Law Regulating Appeals from Police and District Courts.” 
(Chapter LX1I., Laws 1886.) 


Held, thuta party appellee before a Circuit Judge at Chambers or a 
Judge of the Supreme Court at Chambers on the Island of Oahu, 
may if aggrieved by the decision of such Judge, have his appeal 
toa jury trial, the statute in question only applying to parties 
appealing from decisions of Police or District Justices. 


OPINION OF THE CourRT, BY DoLe, J. McCutty, J., Dissenting. 


The defendant was sued in assumpsit before the District 
Court of Koloa for $120, and though the decision was against 
him for $36.66, he was satisfied with it and took no appeal; the 
plaintiff, however, appealed the case to the Circuit Justice at 
Chambers, who gave judgment for him for $116; the defendant 
was now aggrieved, and desired to appeal to the Circuit Court 
upon the facts. A certificate of appeal was at first refused him, 
upon the ground that there could be no further appeal on the 
facts under Chapter LXII., Laws 1886; but he was afterwards 
furnished with such certificate upon the understanding that the 
question of his right of appeal should be settled by the Circuit 
Court. At the Jast February Term of the Circuit Court it was 
decided that the defendant had no right of appeal from the 
Circuit Justice at Chambers to a jury, and the plaintiff’s motion 
that the case be stricken from the calendar was allowed, to 
which ruling the defendant by his counsel excepted, and there- 
after filed his bill of exceptions, which was allowed. 
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It is contended by plaintiff’s counsel that Chapter LXII. of 
the Laws of 1886 has destroyed the former right of appeal from 
Circuit Justices at Chambers upon issues of fact. The law 
referred to is as follows: 

“Section 1. Fron and after the passing of this Act any 
person desirous of appealing from the decision of any police or 
district justice, in any case whether civil or criminal, may, 
upon giving the notices and paying the costs and giving the 
bonds now required by law, appeal from any such decision to 
auy Circuit Judge at Chambers, or if on the Island of Oahu, to 
one of the Justices of the Supreme Court in Chambers, or to the 
Circuit Court of the same judicial district; or if on the Island 
of Oahu, to the Supreme Court, at the election of the party 
appealing, to be stated at the time the appeal is taken, and no 
further or other appeal on any question of fact shall be allowed. 
In appeals where no bond is now required by law, none shall be 
required hereunder.” 

Upon the plaintiff’s contention, a party who is satisfied with 
a decision in a police or district court, and does not appeal from 
such decision, may not appeal to a jury from the Judge at 
Chambers, if the other party appeals to such Judge and obtains 
a reversal of the decision of the lower court: that is, a party is 
deprived of his right to a jury trial by the law in question, unless 
he makes his election and takes his appeal to a jury upon the 
decision of a police or district justice, even though that decision 
is in his favor. It is not the policy of law to encourage litiga- 
tion, and we do not dcem it necessary to state reasons why we 
think that a party who accepts the decision of one court is not 
thereby prejudiced in his rights of appeal when the same case 
is decided in an appellate court. The defendant has a consti- 
tutional right to a jury trial unless he has waived it. Upon the 
decision of the casc in the district court, he had no opportunity 
and was not called upon to make his election between a jury 
trial and a hearing at chambers on appeal, as he was not 
aggrieved by that decision, and his failure to appeal at that 
stage was not a waiver of his right to a jury trial. When the 
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case was decided by the Circuit Justice unfavorably to the 
defendant, then for the first time was he called to decide 
whether or not he would take his right to a jury trial; a failure 
to perfect his appeal would have been a waiver of this 
right. 

If the law in question conflicts with this constitutional right 
of the defendant to a trial by jury, it will have to give way. 
But we do not think that it is necessarily inconsistent with such 
right. The provision of the statute in question sets forth the 
necessary course of action of a “person desirous of appealing 
from the decision of any police or district justice ;” he is 
required to give notice, to pay costs and give bonds according 
to law, and to elect to which court he takes his appeal, and to 
state such election at the time the appeal is taken; the statute 
finishes the sentence with the words “and no further or other 
appeal on any question of fact shall be allowed.” This by 
reasonable construction refers to the party under discussion, 
i.e., the “person desirous of appealing from the decision of any 
police or district justice:” to him, having had his election, “no 
further or other appeal on any question of fact is allowed ;” but 
the law does not purport to define the rights of the other party 
who is not ‘desirous of appealing from the decision of any 
police or district justice,’ either by its own provisions which 
make no reference to the other party, or by its title, which is 
“An Act to Amend the Law Regulating Appeals fron: Police 
and District Courts.” “Every Jaw shall embrace but one object, 
and that shall be expressed in its title.” (Constitution, Article 
77.) ‘It will be seen by the title of this law that it excludes all 
consideration of appeals from justices at chambers. 

The exceptions are therefore allowed, and the case ordered to 
be placed on the calendar for the next term of the Circuit Court 
of the Fourth Judicial Circuit. 


Dissentina Opinion or Mr. Justice McCutty. 


It is a recognized principle of law that appeals are dependent 
on the statute creating them and that the terms of the statute 
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must be strictly followed. This has been recognized by many 
decisions in this Court, appeals being held insufficient where 
there has been any failure to do what the statute requires. A 
right of appeal cannot be implied but must be given by express 
words. eg. rs. Hansen, 4 B. and Ald., 521; Reg. vs Stork, 8 A. 
and E., 405. 

The statute under consideration amends the previous appeal 
laws only by the words, “and no further or other appeal on any 
question of fact shall be allowed.” The preceding words, “at 
the election of the party appealing, to be stated at the time the 
appeal is taken,” do not vary the former law, for Section 1005 
gave an appeal from the decision of a police or district justice 
to the circuit judge at chambers (or if on the Island of Oahu to 
one of the Justices of the Supreme Court by the Act of 1874, 
Compiled Laws, p. 255,) and Section 1006 gave an appeal from 
the police or district justice to the Supreme or Circuit Courts 
(with the amendment of 1884) as the judicial district might be. 
The party taking appeal had his election which of these appeals 
he would take, which implied and required that he should 
state it at the time, and so it was always done. The only new 
matter, viz., that no further or other appeal on matters of 
fact should be aliowed, is plainly intended, and this is not 
gainsaid by any one, to limit the number of appeals. A 
question of fact may not be tried in a third court. The con- 
struction that there may be an appeal to the third court by the 
appellee might nullify this intention in every case where the 
appeal has been taken to the judge or justice in chambers and 
he has reversed or changed the amount of the first decision. 
The intention to allow one appeal to each party, and only one, 
should be expressed by such words as these, “and he (or, the 
appellant,) shall have no other or further appeal on any matter 
of fact” or, “no other or further appeal, etc., shall be allowed 
him.” The existing law would then give the appellee his 
appeal to a court and jury. By the construction asked for by 
the defendant, we make the words used in the statute to be 
equivalent to those I have given. But they differ substantially. 
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Those in the statute absolutely close the appeal. A different 
expression must be used to allow to one of the parties a further 
and other appeal. 

“The right rule of construction is to intend the Legislature to 
have meant what they have actually expressed, unless some 
manifest incongruity would result from doing so, or unless the 
context clearly shows that such a construction would not be the 
right one.” Per Parke, J. in Reg. vs. Inhab. of Banbury, 1 A. & 
E. 142. 

Where a statute is expressed in clear and precise terms, when 
the sense is manifest and leads to nothing absurd, there can be 
no reason to refuse the sense which it naturally presents. Jack- 
son vs. Lewis, 17 Johns., 475; People vs. N. Y. Cen. R. R., 138 N. 
Y., 78. 

When words per se are repugnant and very absurd, what is 
necessary, it has been said, may be supplied by reasonable 
intendment and good construction. But it must be so supplied 
ex visceribus actus. A new term cannot be added to an Act, a 
new sense may. Potter’s Dwarris 210, from which also the 
above citations are taken. 

The above are common rules of construction. I submit that 
they sustain the view I have taken. Granted that the intention 
of the Legislature was to limit the number of trials of fact in 
any case, this construction effectuates that intent and the other 
does it only partially. This construction leads to no absurdity, 
incongruity or repugnancy. It does not need anything to be 
supplied by intendment. I think the other requires a new term 
to be added to the Act, and this is not allowable, for it is not 
ex visceribus actus. 

I do rot understand that any other construction would be 
given except on the ground that the constitutional right of 
trial by jury might be hereby denied, which is a reason not 
derived frorn the context of the Act. Doubtless it is to be sup- 
posed that the Legislature intends to enact only constitutional 
statutes; but if the words used when plainly construed give an 


unconstitutional effect, it seems to me that we must accept 
40 
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the result that the statute is unconstitutional. The intention or 
the intended meaning of a law is a different thing from the pre- 
sumed intention or purpose that it be not unconstitutional. It 
is only to the former species of intention that the rule of con- 
struing to intention applies. The latter is of the same pre- 
sumption as the intent that the law shall be wise or wholesome. 

Chancellor Kent says (1 Com., 468): “ When the intention of 
the law can be indubitably ascertained, and be not a violation 
of constitutional right, the courts are bound to obey it whatever 
may be their opinion of its wisdom or policy;” but I do not 
understand this to mean anything more than that the law must 
be carried out according to its intendment, as derived from the 
words, or set aside as unconstitutional when the effect is uncon- 
stitutional. 

The Court is not bound to give a rendering not found in the 
words of a statute, they being apt to express the object intended 
by the Legislature, in order to make them constitutional. 

It is easy to surmise that when the Legislature desired to 
prevent three trials of fact it was not considered that by one 
party electing to go to the court in chambers the other party 
could not thereafter get to a jury. 

I am compelled, on these considerations, very respectfully to 
dissent from the opinion of the Court. 

W. O. Smith, for plaintiff. 

A. Rosa, for defendants. 
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CHARLES R. BISHOP, SAMUEL M. DAMON, CHARLES 
M. HYDE, CHARLES M. COOKE and JOSEPH O. 
CARTER, Trustees of the Kamehameha Schools, vs. 
CHARLES T. GULICK, Collector of Taxes for the 
District of Honolulu. 


APPEAL FROM DECISION OF BICKERTON, J. 
SpecraL Term, Marcu, 13889. 


Jupp, C.J., McCuniy, Preston, Brcxerton and Dots, JJ. 


The plaintiffs are wrongly entitled Trustees of the Kamehameha 
Schools. They are trustees under the will of the late Mrs. Ber- 
nice Pauahi Bishop, and the estate belongs to them (in trust) and 
not to the schools which are the objects of the trust. 

The Statute found at page 66 of the laws of 1886, wisich provides that 
“ Real and personal property belonging to private schocls shall 
be exempt from taxation,” is held to mean the premises, build- 
ings, furniture, etc., in the occupation and use of such schools are 
exempt, 

Property of which the income is applied to the support of such schools 
is not exempt. 

OPINION OF THE Court, BY McCuLLy, J. Dores, J., Dissenting. 


The plaintiffs are trustees under the will of the late Hon. 
Mrs. Bernice P. Bishop. 

It is relevant to this case to set forth some of the provisions 
of the will. Article thirteenth is as follows, omitting some 
directions as to the regulation of the schools and reports upon 
the business : 

Thirteenth. I give, devise and bequeath all the rest, residue 
and remainder of my estate, real and personal, wherever situated, 
unto the trustees below named, their heirs and assigns forever, 
to hold upon the following trusts, namely: to erect and main- 
tain in the Hawaiian Islands two schools, each for boarding and 
day scholars, one for boys and one for girls, to be known as and 
called the Kamehameha Schools. I direct my trustees to 
expend such amount as they may deem best, not to exceed how- 


628 MARCH TERM, 1889. 


ever one-half of the fund which may come into their hands, in 
the purchase of suitable premises, the erection of school build- 
ings and in furnishing the same with the necessary and appro- 
priate fixtures, furniture and apparatus. I direct my trustees 
to invest the remainder of my estate in such manner as they 
may think best, and to expend the annual income in the main- 
tenance of said schools: meaning thereby the salaries of 
teachers, the repairing buildings and other incidental expenses, 
and to devote a portion of each year’s income to the support and 
education of orphans and others in indigent circumstances, 
giving the preference to Hawaiians of pure or part aboriginal 
blood : the proportion in which such said annual ircome is to be 
divided among the various objects above mentioned to be deter- 
mined solely by my said trustees, they to have fuli discretion. 
* x» * For the purposes aforesaid, I grant unto my said 
trustees full power to lease or sell any portion of any real 
estate, and to re-invest the proceeds and the balance of my estate 
in realestate, or in such other manner as to my said trustees 
may seem best.” 
* * * * * 

The will provides in sundry other articles for annuities and 
life estates in property which shall afterwards revert to the 
trustees. 

We think the plaintiffs are wrongly entitled in this case 
“Trustees of the Kamehameha Schools.” They are trustees 
under the will of Mrs. Bishop. 

In this action they claim the repayment to them of $2,000 
paid to the defendant under protest, as being exempt from taxa- 
tion. the amount of tax assessed on real property of this trust 
situate within the defendant’s collection district. The lands 
assessed do not include the premises occupied by the Kameha- 
meha School for boys, the only one yet established. The claim 
of exemption is derived from these words of Section 20, Chapter 
XXXVII., of the Session Laws of 1886: “ Real property belong- 
ing to * * * private schools * * * ghall be exempt 


from taxation.” 
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The case was tried by Mr. Justice Bickerton, the jury being 
waived, who gave judgment for the defendant on the authority of 
Smith vs. Kockemann, Ex’r, 3 Hawn., 320. The plaintiffs except 
to the judgment of the Court. No facts are in controversy. 

We quote from the statute under which the exemption is 
claimed, found at page 66 of the Session Laws of 1886: “Real 
property belonging to the King or Queen, to the Government, to 
the Board of Education for the use of schools, to incorporated or 
private schools, to the Queen’s Hospital, to religious societies 
for church sites and burying grounds not to exceed five acres in 
extent, shall be exempt from taxation. Personal property 
belonging to the King or Queen or to the Government, to the 
Board of Education for the use of schools, to incorporated or 
private schools, and to the Queen’s Hospital, is also exempt.” 

The plaintiffs’ counsel contends that there is no limitation in 
the statute to the effect that such real property, in order to be 
exempt from taxes, shall be used as school premises or (as in 
case of religious societies) for ‘sites ” and “burial grounds not 
to exceed five acres in extent,” nor is there any requirement 
such as is contained in English and American statutes to the 
effect that the property must be “occupied” or “used exclu- 
sively ” for such educational purposes. 

That the statute uses the word “belonging” of the King and 
Queen, Government, Board of Education, Queen’s Hospital, and 
religious societies as well as of “incorporated or private schools.” 
That as unincorporated private schools cannot technically own 
anything, the word “belonging” in reference to such schools 
must mean “appertaining to,” “relating to,” and that it would 
be a forced and unnecessary construction to say that in this 
connection the word “belonging” is limited to “sites” and 
“ grounds ” for school buildings, when the statute does limit it 
with reference to religious societies. That the maxim well 
applies, expressio unius est exclusio alterius. That the intention 
seems to be clear, that all real property used for school purposes 
shall be exempt; that it is so used when its income is applied 
solely to these purposes. 
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In view of the provisions of the will, it cannot be a question 
whether the real estate which has been assessed “belongs to,” 
in the sense of being the property of, the schools which the 
trustees are directed to establish and maintain, or to the trustees 
to whom it is devised. And it cannot be a question that the 
word “‘ belonging” has the meaning of “being the property of” 
the King or Queen, the Government, the Board of Education, 
and of each other mentioned exempt person or body, except 
only private schools, and these only because a private school is 
not an entity capable of the ownership of property. Only per- 
sons or corporations can have property “belonging to,” that is, 
owned by them. Yet private schools are in two places in this 
Act exempted from taxes on property “ belonging ” to them. 

In Green vs. Wood, T Q. B. Rep., 178, Lord Denman said: 
“We are bound to give to the Acts of the Legislature all possi- 
ble meaning which is consistent with the clear language used. 
But if we find language used which is incapable of a meaning 
we cannot supply one. It is true that the words as they stand 
are useless (a case perhaps not infrequent). We can do no 
more than give such a meaning as the words authorize.” 

Nosciter a sociis, the meaning of a word may be ascertained 
by reference to the meaning of words associated with it, and the 
rule of Lord Bacon, that copulatio verborum indicat acceptationem 
in eodem sensu, the coupling of words together shows that they 
are to be understood in the same sense, are applicable rules 
here. By the latter of these, the copulation of “ belonging ” 
with each of several items without discrimination shows that it 
has the same sense as to each; by the former the association of 
“ belonging ” with something which cannot be the owner of any- 
thing, allows that it be given another meaning consistent and 
possible with this case, a certain favorable construction, ut res 
magis valeat quam pereat. But a tax exemption must be strictly 
construed. Taxation is the rule, the exception of exemption 
must appear clearly in the statute. Cooley on Taxation, p. 146: 
“It is a familiar principle that no exemption from taxation can 
be allowed except upon its being fairly shown that it was in- 
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tended by the terms of the statute.” Third Cong. Ch. vs. Spring- 
field, Mass., October 9, 1888, reported in the Northeastern 
Reporter. 

The assessor has given the buildings and the curtilage used 
and occupied by the school, and not used as a source of revenue 
for the school, the benefit of a certain construction of the word 
“ belonging,” and has exempted them from taxation. 

If this should be considered sound in a case raising the ques- 
tion of the exemption of such premises, the statute would not 
be useless as to private schools. 

Upon the only question before us, whether the other real 
estate held by the trustees is exempt, every case adduced by 
counsel for the plaintiffs, as well as the defendant, faila of being 
quite applicable, in this, that they are cases of corporate bodies, 
such as incorporated churches, charitable institutions and 
schools, being bodies capable of holding property. The exemp- 
tions are under statutes. The cases hold a strict construction of 
them. 

In St. Andrews Hospital vs. Shearsmith, 19 Q. B., 624, July, 
1887, where a profit was made by the treatment of wealthy pay 
patients in a charity hospital, which was applied in part to the 
maintenance and treatment of poor patients and the remainder 
to making improvements on the hospital: Held, that the profits 
were not, by reason of such application of them to the purposes 
of the hospital payments, “applied to charitable purposes only,” 
£o ag to exempt the institution from payment of income tax. 

In First M. E. Church vs. Chicago, 26 Ill., 482, the statute 
exempting every building erected for the use of any library, 
religious or benevolent institution, the plaintiff church claiming 
exemption as to the whole building, of which only the upper 
part was used for religious purposes, the lower part being let for 
revenue: Held, that premises must be used directly for religious 
purposes. That it is not enough that the profits or income of 
the secular uses are to be applied to sacred purposes. That 
when money is made by the use of the building, that is profit, 
no matter to what use the money may be applied. 
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In Trustees of the Good Shepherd vs. Boston, 120 Mass., 212, 
held that in order to exempt real estate of a body corporate for 
religious and charitable purposes, it is not enough that the in- 
come derived should be applied to purposes for which it was 
incorporated, it must be occupied for those purposes. 

In Third Cong. Soc. vs. Springfield, cited above, held that a 
parsonage built on the church premises and let free of rent to 
the pastor was not exempt as being used for religious purposes. 
That funds for the support of the ministry, held by a religious 
society, are taxable whether invested in real or personal estate, 
The case cites a line of authorities besides the Mass., in the N. J. 
and Minnesota Reports. 

The statutes of Massachusetts, Illinois and Michigan seem to 
expressly limit the property of incorporated schools, which may 
be exempted, to property by them in actual use or occupation, 
and not leased for profit. And the cases cited for the plaintiffs 
turn upon the question of what is actual use and occupation, ¢.g.,, 
whether a farm being cultivated by the students, the products 
being consumed by the school, is a use and occupation which 
allows exemption. They are aside from the issues in this case. 
Monticello Female Seminary vs. People, 106 DI., 398; Sisters of 
Charity vs. City, 9 Mich., 98; Mt. Herman Boys’ School vs. In- 
habitants, 145 Mass., 189. 

In Smith vs. Kockemann, 3 Hawn., 320, the facts are, in an 
important particular, not parallel to the case in hand. Property 
had been devised to the Bishop of the Roman Catholic Church 
in trust for the use and benefit of the Roman Catholic Church. 
The Court held, against the contention that it was a benevolent 
institution, that the Roman Catholic Church or any other 
church did not come within the terms of the then existing 
statute exemptions, viz., “religious societies for church sites, 
burying grounds and houses of education and literary and ben- 
evolent institutions ;” and that the property, while it remained 
in the trust and was not appropriated to an exempted object, 
would not be exempt, concluding that “whatever property can 
be legally exempted must be set aside and become part and 
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parcel of the object itself, or dedicated for its promotion.” 
Private schools, however, are in terms an exempted object, and 
may derive benefit from the Act if the view is held that what is 
in their use “belongs” to them. But this question we have 
said is not before us, and the case cited supports the decision of 
the Lower Court. 

The judgment for the defendant is affirmed. 

A. S. Hartwell, for plaintiffs. 

C. W. Ashford (Attorney-General), for defendant. 


DissEnTING Opinion oF Dore, J. 


This is an appeal from the decisien of Mr. Justice Bickerton, 
jury having been waived, based upon the decision of the 
Court in Smith vs. Kockemann, 3 Hawn., 320. ‘The majority of 
this Court, without stating very definitely whether they rely 
upon that authority, base their conclusions mainly upon the 
ground, that because a “ private school ” cannot own property, 
therefore no property can belong, using the language of the 
statute, to such a school, and the statutory exemption in favor 
of private schools has no effect. 

I am unable to adopt this construction of the statute, because, 
as it seems to me, the intent of the legislature to exempt all 
property devoted to the maintenance of private schools is per- 
fectly obvious. To insist upon giving the word "belonging ™ 
the meaning of owning, in the sense of having a legal title, 
defeats the plain intent of the Legislature, and is unnecessary, 
the word being capable of other constructions which will carry 
out the evident intent of the Legislature. For instance, the word 
belonging is familiar to legal phraseology in a more general 
sense, and is very commonly used in conveyancing with the 
meaning of appertdining or relating to, which is probably the 
meaning with which it was used by the legislature in the statute 
in question. “ The interpretation which renders a statute null 
and void cannot be admitted; it is an absurdity to suppose that 
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after it is reduced to terms, it means nothing. It ought to be 
interpreted in such a manner, as that it may have effect, and 
not to be found vain and illusive.” (Vattel’s 15th Rule.) 

Other grounds for believing that the legislature used the word 
in this sense, are afforded by the context. In Section 1 of 
Article IV. of Chapter II. of the “ Act to Organize the Executive 
Department,” passed April 27, 1846, the word “ pertaining” 
is used in a similar connection, i.e.: “The chattel property 
enumerated in this Article pertaining to private individuals, 
* * * * shall be liable to taxation,” ete. Section 485 of 
the Civil Code, which was the existing law under which the 
decision in the Smith vs. Kockemann case was made, after pro- 
viding for the exemption of “real property belonging to the 
King,” etc., contains the following sentence in which the word 
“relating,” is, to all appearance, used synonymously with the 
word “ belonging,” in the earlier part of the Section: “Personal 
property relating to the same persons and objects is also 
exempt.” The present statute has changed the word “relating” 
to “ belonging ” in the latter provision in regard to personal pro- 
perty. This free use of the word “belonging” interchangeably 
with its synonyms “ relating” and “pertaining” points irresist- 
ibly to the conclusion that the legislature used it in the sense 
expressed by its synonyms, “relating” and “ pertaining.” 

The context supports this view, even more forcibly, upon still 
another ground. All of the statutes upon exemption, from and 
after the year 1882, provide that personal property “ belonging ” 
to the Queen is exempt from taxes. The only Queens known in 
the history of this country have been the wives of reigning 
Kings, and the position of queen was in such manner filled and 
existing upon the occasions when this provision was passed and 
revised. Such a queen, being a married woman, was by the 
statute existing at the time the exempting statute was cnacted 
and ever since until the year 1888, rendered incapable of owning 
personal property ; it may be truly said that she was as incapa- 
ble as a “ private school” of owning such property. The legis- 
lature must have known of this, having previously passed the 
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statute affecting the status of married women, and yet they 
enacted the provision that personal property “belonging” both 
to the Queen and to private schools should be exempt from 
taxes; and they kept this exemption on the statute books until 
the year 1888, reiterating it during that period by the tax law 
passed in 1886. This may be reasonably argued to be a legisla- 
tive construction, or a construction from usage, of the sense in 
which the word “belonging” has becn used in these statutes. 
It is an established principle of interpretation, that long con- 
tinued acceptation of a certain meaning of a doubtful word or 
phrase in statutes and the conduct of affairs agreeably to such 
meaning, is evidence of the intent of the lawmakers. 

The Crown lands are exempted from taxation presumably 
under the provision of law exempting “ property belonging to 
the King;” but the legal title to the Crown lands is in the 
Crown Commissioners, who are trustees created by law for this 
purpose, and who alone have the power to lease the same, and 
in case of sale of such lands as may be authorized by the legis- 
lature, alone execute the necessary conveyances. The King has 
only a life interest in the revenues of these lands and no right 
of possession to the same; therefore if the principle laid down 
by the majority decision in this case is applied to the Crown 
lands, they would be liable to taxation as they do not belong to 
the King and are not otherwise exempted. The same principle 
would render liable to taxation all of the property placed by 
His Majesty in the hands of trustees for the payment of the Aki 
claim and other debts, during the continuance of the trust, as 
the legal title of such property is not in His Majesty but in his 
trustees. It may be further argued as evidence of the meaning 
with which the legislature used this word, that when this law 
was first passed and for a long time afterwards, an “ incorporated 
school,” “religious society,” “ house of education,” “literary or 
benevolent institution,” was the exception, while the existence 
of such enterprises in an unincorporated status was common. 

In the case of Smith vs. Kockemann, above referred to, it does 
not appear that the Roman Catholic Church in the Hawaiian 
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Islands was at that time a corporation. The fact that such a 
question was not raised in that case is strong negative testimony 
that the construction of the word “belonging” in its more 
general sense was the usage at the time. It is still more to the 
point that the Court in that case close their opinion with the 
following sentence, which in its last four words offers further 
testimony to the general sense in which the word “ belonging” 
was then understood: “But in our view it is clear that what- 
ever property can be legally exempted must be set apart and 
become part and parcel of the object itself, or dedicated for ita 
promotion.” These words, “dedicated for its promotion,” 
express a reasonable and intelligent construction of the law, and 
if now adopted would be found inconsistent with the decision 
appealed from. 

It is understood that the exemption claimed is this case refers 
only to that portion of the property of the Bishop Estate not 
directly occupied by the Kamehameha Schools in the way of 
school buildings and grounds and furniture. A number of 
authorities are referred to, both in the majority decision and the 
brief of defendant’s counsel, to show that even if it were 
admitted that the Kamehameha School enterprise might have 
the benefit of the law of exemption, it could not be applied to 
any of the property appropriated for the maintenance of the 
schools, except that portion actually occupied and in use as 
school buildings, grounds and furniture. 

I have examined carefully every available authority eo referred 
to and find that only one case—that of N. W. University vs. 
People, 80 Ill., 333, quoted in the brief of defendant’s counsel— 
is decided under the provisions of a statute similar to ours. All 
the rest are under statutes of exemption which, unlike the pro- 
vision of the Hawaiian law referring to schools, expressly limit 
the exemption to certain specified property. For instance, the 
Massachusetts statute, under which the cases of Trustees of the 
Good Shepherd vs. Boston, 120 Mass., 212, and Third Cong. Soe. 
ve. Springfield, N. E. Rep., 9th October, 1888, referred to in the 
opinion of the majority of the Court, and the cases of Wesleyan 
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Academy vs. Wilbraham, 99 Mass., 599, and Pierce vs. Cambridge, 
2 Cush., 611, referred to by defendant’s counsel, were decided, 
reads as follows: “ The personal property of literary, benevolent, 
charitable and scientific institutions within the commonwealth, 
and the real estate belonging to such institutions, occupied by 
them or their officers for the purpose for which they were incor- 
porated,” shall be exempt from taxation. General Statutes of 
Mass., Chapter XI., Section 5. And in Chapter XXXII., Section 
5, referring to similar institutions: *“ Their estate shall not be 
exempted from taxation in any case where * * * any 
portion of such estate is used or appropriated for other than 
educational, literary, benevolent, scientific, charitable or reli- 
gious purposes.” The case of First M. E. Church vs. Chicago, 26 
Til., 482, referred to by defendant’s counsel, was decided under 
a statute which exempted only such real estate as was actually 
occupied by such institution, or held by them and not used for 
profit. The two New Jersey cases—Fi. st R. D. Church vs. Lyon, 
32 N. J. Law, 360, and Nevin vs. Krollman, 38 Id., 323, referred 
to by defendant’s counsel, were decided under a stutute that 
excepted “the endowment or fund of any religious society ” 
from taxation. Under this provision the plaintiffs in the first 
case claimed that a parsonage belonging to the church was 
exempt, but not being able to convince the Court that real 
estate was an “endowment or fund,” judgment went against 
them; the other case was disposed of on a similar point, 
In the case of Church of the Redeemer vs. Axtell, 41 Id., 
117, the law exempted “buildings erected and used for religious 
purposes ;” and the plaintiff contended that because the par- 
sonage was built on the same lot with the church, it was there- 
fore exempt from taxation, which view was naturally not adopted 
by the Court. The case of Library Association vs. Pelton, 36 
Ohio State, 258, referred to by defendant’s counsel, was decided 
under a law which makes the following limited exemption of 
real estate: “ All buildings belonging to institutions of purely 
public charity, together with the land actually occupied by such 
institutions, not leased or otherwise used with a view to profit.” 
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Almost the same status existed with regard to the case of Tucker 
vs. Ferguson, also quoted in the brief of defendant’s counsel. 
The case of St. Andrew’s Hospital vs. Shearsmith, 19 Q. B., 624, 
referred to in the majority opinion, decides that a hospital that 
collects fees from well-to-do patients was not a charitable insti- 
tution within the statute exempting charitable institutions from 
taxes. 

The one case of all that have been referred to as sustaining 
the defendant’s contention, which was decided under a similar 
statute to ours, is that of N. W. University vs. People, 80 IIL, 
333, ubove noted ; but unfortunately for the defendant’s position 
this case was disposed of purely on the ground that the General 
Assembly or Legislature were not competent “to exempt from 
taxation property owned by educational, religious or charitable 
corporations which was not of itsclf used directly in aid of the 
purposes for which the corporations were created, but which was 
held for profit merely, although the profits were to be devoted 
to the proper purposes of the corporation,” because the powers 
of the General Assembly were limited by the following words of 
the Constitution: “The property of the State and counties, both 
real and personal, and such other property as the General 
Assembly may deem necessary for schools, religious and 
charitable purposes, may be exempted from taxation.” The 
statutory provision which is thus declared unconstitutional, 
reads: ‘ All property of whatever kind or description, belonging 
to or owned by said corporations, shall be forever free from taxa- 
tion for any and all purposes.” The Court admitted that the 
words of the statute were “broad enough to comprehend” the 
property in question, which was in the nature of lands and town 
lots. This statute, like the Hawaiian provision of law exempt- 
ing the property of schools from taxation, is sweeping in its 
provisions, containing no limiting words; and had it not been 
for the limiting words, “ may deem necessary,” in the Constitu- 
tion, conferring upon the General Assembly the power to make 
exemptions by law from taxation, the decision of that case 
would have been the other way. Under the circumstances, it 
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seems to me that this case is an authority for the plaintiffs’ 
contention in the issue before this Court. The Court may not 
make limitations where the law has made none, without in- 
fringing upon the prerogative of the Legislature. 

These cases quoted as above set forth, in support of the 
defendant’s position before this Court, do not seem to me to be 
in point, for the reason given, that they are based upon statutes 
totaliy dissimilar to ours. 

The plaintiffs’ counsel correctly argues that Smith vs. Kocke- 
mann is no precedent for the decision appealed from; he might 
have gone further and claimed that it was authority for his own 
contention, for the law of exemption under which that decision 
was rendered, excepted from its provisions all property of reli- 
gious societies except church sites and perhaps burying grounds, 
while it made no exception in the case of schools, but exempted 
all real and personal property “belonging” and “relating” 
thereto. “ When a statute makes‘an exception froin its provi- 
sions, it is to be presumed that all the exceptions were made 
that were intended.” McDonald vs. Holmes, 45 Conn., 157. 

Iam therefore compelled to dissent from the opinion of the 
majority of the Court, both on the construction of the statute in 
question, and upon its application. 
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IN RE ESTATE OF CHARLES BRENIG, DECEASED. 


EXCEPTIONS FROM Mr. Justice BICKERTON, DIsMIssinc THE 
APPEAL. 


SpEctaL Term, Marcu, 1889. 


Jupp, C.J., McCurty, Preston and Bickerton, JJ. Dots, J., 
did not sit, being Executor named in Decedent’s Will. 


The method of bringing up a decision of the Supreme Court in term 
is by Bill of Exceptions and not by Appeal, 


Appeals from a Probate Court should go on to the calendar of cases 
without a jury, and on appellant’s motion that the case be tried 
by ajury and his showing that he had complied with the statute 
in all respects, his motion will be granted and the case ordered to 
the calendar of jury cases for trial. 


lf an issue is made in the Probate Court by a contestant, it is not 
essential tothe appeal that he produce his proofs in support in 
the Probate Court. 


The affidavit of value of the estate involved is a condition of the 
allowance of the motion for trial by jury, and the time for filing it 
is limited to ten days from the date of the decision appealed from. 


It is essential to the allowance of a motion fora trial by jury of an 
issue of fact in a Probate case on appeal, that a claim to the estate 
be made in the Probate Court. 


OPINION OF THE CouRT, BY Jupp, C.J. 


A petition for probate of the will of Charles Brenig, deceased, 
was filed by S. B. Dole, the Executor named, on the 5th 
October, 1888, At the hearing Mr. V. V. Ashford appeared for 
the widow, Mrs. Kenahu Brenig, and Messrs. A. Rosa and C. L. 
Carter appeared for Samuel Maikai, claiming to be next of kin 
to the son of decedent. Both these parties filed appearances 
contesting the validity of the will on the ground that the maker 
chereof was not of sound and disposing mind. 

At the hearing the witnesses were examined by proponent’s 
counsel, and cross-examined by contestants’ counsel. But the 
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contestants offered no evidence tending to support their claim 
that the testator was of unsound mind. The Court admitted the 
will to probate, whereupon both contestants noted an appeal to 
a jury, and the case went on to the January calendar. On the 
fourth day of the term counsel for the proponent of the will 
moved the Court (Mr. Justice Bickerton) to dismiss the appeal 
on the grounds—(1) that no issue of fact was made by appel- 
lant, nor was any tried before the Justice admitting the will to 
probate upon which an appeal could be taken; (2) that no 
affidavit has been filed by appellant showing that the estate 
exceeds the value of five hundred dollars; (3) that no notice of 
appeal has been filed by appellant as provided by Rule 4; (4) 
that appellant does not show nor allege that she is an heir-at- 
law of the decedent, and that the appellant did not claim, and 
does not now claim, before the Probate Court such estate or anv 
part thereof, or any interest therein, by virtue of any will or 
testamentary devise, or by virtue of the statute of descent of 
property in this Kingdom, and that no iesue of fact on such 
claim was made by the appellant before said Probate Court; 
(5) that no issue of fact has been certified to this Court by the 
Probate Court as being an issue, or upon which any judgment 
was rendered by such Probate Court. On the 23d January the 
Court rendered judgment dismissing the appeal. At this hear- 
ing the widow changed her counsel, dismissing Mr. Ashford and 
retaining Mr. Rosa, who excepted to the ruling of the Court 
granting proponent’s motion to dismiss. 


By THE Court. 


We held at the argument on the 18th March that a bill of 
exceptions, and not an appeal, was the proper method of bring- 
ing up this matter to the Full Court. There was a judgment of 
the Court in regular session made in the progress of the pro- 
ceedings, and by force of Section 836 of the Civil Code ar 
exception and not an appeal would lie to this. 

The statute upon which the appeal to a jury from a Probate 
Court is founded is as follows: Act of 1864, Compiled Laws, 

41 
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page 394, Section 1, ‘That from and after the date of the 
passage of this Act, whenever the value of the estate of any 
deceased person shall exceed five hundred dollars, any person 
claiming before any Judge, sitting as a Court of Probate, such 
estate or any part thereof, or any interest therein, by virtue of 
any will or testamentary devise, or by virtue of the statutes of 
descent of property in this kingdom, who may deem himself 
aggrieved by the decision of such Probate Judge at Chambers, 
may, upon taking his appeal to the Circuit Court or Supreme 
Court, if any matter of fact is in issue, move the Appellate 
Court that the issue of fact may be tried by a jury, and his 
motion shall not be denied.” 

We think the proper course should be that such appeals 
should first be placed on the calendar of cases without a jury, 
and the appellant’s motion being made that the issue of fact be 
tried by a jury, and upon his showing that he had complied with 
the statute in all respects, his motion would be granted, and the 
case would be ordered to the calendar of jury cases for trial. 

We now take up the grounds upon which the appeal was dis- 
missed: (1) “That no issue of fact was made by appellant, 
nor anything tried before the Justice admitting the will to pro- 
bate upon which an appeal could be taken.” It was urged by 
proponent’s counsel that as the contestant offered no evidence 
to show that the decedent was of unsound mind when he made 
the alleged will, there was no issue between her and the pro- 
ponent, and she could not be said to have been “aggrieved by 
the decision”? admitting the will to probate. But this issue 
was made by the appearance of the widow contestant, in which 
she contests the probate on the ground that the maker of the 
will was not of sound mind. There may be an issue joined, 
though the contestant produces no evidence in support of his 
side of it. A contesting party having made his issue can 
reserve his proofs for the jury trial. 

We do not think this good ground for dismissing the appeal. 

The second ground is, that no affidavit of value of the estate 
was filed. Butas we have seen, it does not appear that the 
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contestant would not have filed the affidavit of value on presen- 
ting the motion to have the issue tried by a jury. 

The objection seems to us to be premature. The statute does 
not require thit proof that the estate exceeds the value of #500 
should be made within ten days after the decision of the Pro 
bate Court, nor on the first day of the term, nor at any par- 
ticular time. It only requires that this shall be made certain 
as a condition of allowing the issue to go to a jury. 

The third ground was not urged by proponent’s counsel. 

The fourth ground of dismissing the appeal we hold good. 
The widow, in her appearance to contest, did not claim the 
estate or any part of it by virtue of the will. The will devises 
the decedent’s property to certain persons “over and above the 
interest of my wife Kenahu by way of dower in the whole of my 
estate.” The widow’s dower is a statutory interest, and incapa- 
ble of being defeated by the husband’s will. The will merely 
recognizes the right of dower which the widow would have were 
her husband testate or intestate. 

Nor does the widow contestant show that she claims the 
estate or any part of it by virtue of the statutes of descent. She 
does not allege or show that she is a statutory heir of decedent. 
She does not claim that, if the will should fail (on her succeed- 
ing on the trial of the issue of the sanity of the testator) she 
would inherit, by virtue of the statutes of descent, tne whole or 
any part of or interest in the estates. The will mentions a 
child, and excludes hiin from all participation in the estate. 
To enable the widow to inherit as an heir, the decedent mnst 
have died without issue. This she did not allege nor prove. 

We held in Re Estate of Bernice Pauahi Bishop, 5 Hawn., 
289, that “the person desiring to appeal against the decision of 
the Probate Court, admitting the will to probate, must claim 
and prove, prima facie at least, that he is an heir-at-law of the 
decedent and would inherit the property involved, or some 
interest in it, if the will should finally be refused probate.” 

We wish to emphasize the requirements of the statute that 
the claim to the estate must be made before the Court of Pro- 
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bate. If not made in that Court, we do not see that it can be 
made thereafter. It was not made in this estate before the 
Probate Court, and although, as intimated, the motion to dis- 
miss appears to have been made prematurely so far as this 
objection is concerned, the omission to claim the estate in the 
Probate Court would be fatal, whenever the contestant moved 
the issue to a jury. 

We pass by the fifth ground, with the remark that if the 
statute has been complied with in making an issue by a legal 
claimant of the estate, it is not necessary that the Probate 
Court shall certify to it. 

Having found that the fourth ground for dismissing the 
appeal is good, the judgment of the Court in dismissing the 
appeal to a jury is sustained, and the exceptions are overruled. 

C. Brown and A. S. Hartwell, for proponent. 

A. Rosa, for contestant. 
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L. B. KERR, Plaintiff in Error, vs. J. S. MARTIN, Defendant 
in Error. 
Writ or Error. 
SreciaL Term, Marcu, 1889. 
Jupp, C.J., McCutty, Preston, Bickerton and Dorr, JJ. 

A motion in arrest of judgment was made after judgment had been 

entered up: 
Held, too late and motion was properly denied. 
If a declaration contains more than one count and one should be bad, 

and a general verdict be given, such verdict is reversible on error. 


The first count in the declaration held by the Court be in Case for 
malicious prosecution in procuring the arrest of the defendant in 
error, maliciously and withont probable cause, on a charge of em- 
bezzlement. 


The second count held to be also in Case, in maliciously and without 
probable cause procuring the issuance of a search warrant, and 
the other allegations in this count, as to damage to property and 
injury to the feelings of defendant and his wife and family, held 
to be matters in aggravation and not substantive causes of action. 


OPINION OF THE COURT, BY Preston, J. 


The defendant in error sued the plaintiff in error in this Court 
in an action designated “Trespass.” The first count in the 
petition was for the malicious prosecution and arrest of the 
defendant in error without probable cause, on a charge of em- 
bezzlement of certain pieces of cloth and satin, the property of 
the plaintiff in error, and claimed $5000 as damages. A second 
count was for maliciously and without probable cause obtaining 
a search warrant to search the defendant’s (in error) house for 
the same goods, and alleged that in pursuance of the command 
in said last-mentioned warrant certain police officers went, accom- 
panied by the defendant (the plaintiff in error), to the residence 
of the then plaintiff, and then and there, with the aid and at 
the instigation and procurement of said then defendant, to the 
wrong, injury, insult and inconvenience of said then plaintiff, 
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and to the insult, humiliation and terror of his wife and family, 
instituted and conducted a precise and thorough search of the 
then plaintiff’s said residence and overhauling and displace- 
ment of the furniture and other articles therein, and that during 
the progress of said search said officets and said then defendant 
found certain articles therein, to wit, one piece of camel hair or 
worsted suiting, the property of said then plaintiff, which said 
then defendant then and there falsely claimed to be the property 
of him, said defendant, and to have been feloniously stolen and 
embezzled by the then plaintiff from said then defendant, and 
at the request and instigation of said defendant said police 
officers then and there, against the will and right of said then 
plaintiff, took said specified articles into their custody and 
possession, and then and there arrested and took said then 
plaintiff into custody, and conveyed plaintiff and said goods 
to the Honolulu Police Station; that plaintiff secured his 
release by giving bail, and at the hearing the charge was 
withdrawn and plaintiff discharged from custody. And 
the plaintiff averred that by reason of the facts therein- 
before in that count recited, he was grossly injured in his 
right of personal liberty, and that the rightful sanctity of 
his dwelling was ruthlessly invaded and violated ; that he and 
his said wife and family were exposed to and suffered great 
distress and terror and the most humiliating insult, and that 
the then plaintiff suffered assault and imprisonment; that he 
was greatly scandalized in his business and social relations, 
and was obliged to incur great inconvenience, expense, etc., 
and plaintiff claimed $5000 as damages. 

The case was tried before McCully, J., and a jury at the last 
October Term, when the plaintiff had a general verdict for $1500, 
upon which judgment was entered on the eighteenth day of 
October. 

On the 30th January, during the term, the defendant moved 
the Court that judgment be arrested on grounds which were 
afterwards assigned as error. 

This motion was refused. 
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The plaintiff in error thereafter applied to Mr. Justice 
McCully for and obtained a writ of error and assigned errors as 
follows : 

“ Whereas an action of trespass was entered by the said J. S. 
Martin, as plaintiff, against the said L. B. Kerr, as defendant, in 
the Supreme Court at the last October Term thereof, and said 
action came on to be tried at said term before a jury, and a 
verdict was returned for the plaintiff for fifteen hundred dollara 
damages, and judgment has been entered against the defendant 
within six months now last past, to wit, on the eighteenth day 
of October, A. D. 1888, for the sum of fifteen hundred dollars 
and one hundred and sixty-two and 50-100 dollars costs, and 
execution thereon is wholly unsatisfied. The said L. B. Kerr 
deeming himself aggrieved by said verdict and judgment, gives 
his reasons for deeming himself so aggrieved, assigning the 
cause of error in said verdict and judgment as follows: 1. That 
the plaintiff’s complaint, in the second count thereoi, erroneously 
joins a cause of action in treepass with a cause of action in case. 
2. That the plaintiff’s complaint erroneously contains two 
counts for wrongs alleged to have been committed by the same 
act. 3. That the plaintiff’s complaint sets forth two causes of 
action for one and the same alleged trespass. 4. That the jury 
by their verdict in said cause found entire damages on both 
counts, and not distinct damages in respect of each or either 
count, so that it is impossible to say whether the verdict was 
based wholly or in part on said second count. 

“The said applicant also assigns the following cause of 
error in said cause, namely, that the motion in arrest of judg- 
ment for the causes above assigned was denied by Mr. Justice 
Bickerton presiding at the last January Term of said Court.” 

Mr. Hartwell, for the plaintiff in error, argued that: 

The second count sets forth a cause of action on the case in 
that portion where it is alleged that, “in pursuance of the com- 
mand in * * * the warrant,” the officers did the injuries 
complained of. “If the injury were committed through the 
medium of and under regular process, as in the case of a mali- 
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cious arrest or prosecution, although such injury were forcible 
and immediate, yet the remedy must be Case;” 1 Ch. Pl. 145, 
16th Am. Ed.; and also where it avers, “insult, humiliation and 
terror of his wife,’ and, “that he * * * suffered great dis- 
tress and terror and the most humiliating insult * * * and 
that he was greatly scandalized in his business and social 
relations.” “With respect to injuries * * * to reputation 
and health, ete., * * * as the property injured cannot be 
affected immediately by any substance, the injuries thereto, 
however malevolent and however contrived, cannot be considered 
as committed with force.” Zb., 141. 

It also sets forth a cause of action in trespass in that portion 
where it is averred that the officers ‘‘accompanied by said 
defendant * * * with the aid and at the instigation and 
by the procurement of said defendant * * * instituted and 
conducteda * * * search of plaintiffs residence * * * 
and at the request and instigation of said defendant * * * 
took ” certain goods, etc., and, “arrested and took this plaintiff 
into custody,” etc. “A tort which one directs or advises 
another to commit, he is always responsible for, jointly with the 
guilty agent, and his liability does not depend upon the subor- 
dination of the agent, but upon the direct connection of the 
adviser with the wrong.” Cooley on Torts, p. 584. 

The acts of the officers being alleged in this portion of the 
count to have been done at the instigation, etc, of defendant 
and not under color of process, were direct, and therefore the 
cause sct out is trespass. Nor can it be said that the “request, 
investigation, etc., of defendant” was without effect, and that 
the averment of it is surplusage, on the ground that the officers 
would have done the injuries complained of at all events under 
the warrant. For the officers are alleged to have been acting 
under a search warrant, so far as acting under a warrant at all, 
and nothing is said in this count of a warrant of arrest, and 
therefore the officer had, so far as this count shows, no legal 
authority to make the arrest, assault or imprisonment averred 
in it. 
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“ Trespass cannot be joined with Case.” Ib., 224; Arch. Civ. 
Pl, 160. 

If the same act, namely, swearing out the warrant of arrest 
and search warrant falsely and maliciously and without pro- 
bable cause, is the only wrong done by the defendant below, 
two counts for that wrong are improper. 

“Several counts in trespass for acts committed at the same 
time and place are not to be allowed.” 1 Ch. Pl. 481; Arch. 
Civ. P1., 160. 

So even in Code Pleading, “ In the case of torts each trespass 
or conversion gives a right of action and but a single one.” 
Boone’s Code P1., Section 38; Pom. Rem., Sect. 5, 76; and see 
Nevada Canal Co. vs. Kidd, 43 Cal., 184. 

“In the case of misjoinder, however perfect the counts may 
be in themselves, the declaration will be bad on a general 
demurrer, or in arrest of judgment, or upon error.” 1 Ch. P1, 228. 

“Tf the jury find entire damages on all counts, the judgments 
must be entire, in which case, if one of the counts be insuffi- 
cient, judgment will be arrested, or a writ of error be sustaina- 
ble.” Ib. 426, and see 2 Mass., 53, 406, and 8 Allen 63. 

The following authorities were also cited: Dalson vs. Brad- 
bury. 50 Ill., 82; Cheetham vs. Tillorson, 5 Johns., 431; Cooper 
vs. Bissell, 16 Johns., 146; Backus vs. Richardson, 5 Johns., 477; 
Campbell vs. Stakes, 2 Wend., 147; Van Rensselaer vs. Platner, 
2 Johns. Cas., 18, 21, 23; Bell vs. Lovett, 19 Wend., 546; Blan- 
chard vs. Fisk, 2 N. H., 398; Sprecker vs. Grant, 16 Serg. & R., 
237 ; Peake vs. Oldham, Cowp., 276; Bugden vs. Parkes, 2 Bos. & 
Pul., 424; Corner vs. Shew, 3 M. & W., 350; Corbett vs. Pack- 
ington, 6 B. & C., 268. 

Mr. V. V. Ashford, for defendant, argued: That the decision 
of the Court (Bickerton, J., presiding) overruling the motion to 
arrest judgment was not reviewable in error. 

The first, second and third assignments are error in law, 
the fourth is error in fact. The fifth assignment goes beyond 
the record. Errors in fact and in law cannot be joined. Free- 
burn vs. Dennan, 7 N.J. L. 
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The print in the misjoinder claimed is met in the sixth sub- 
section of Section 1144 Civil Code, where “The plaintiff in a 
civil suit may unite several causes of action in the same com- 
plaint, when they arise out of * * (6) injuries to the 
person ;” and of misjoinder the authorities are to the effect 
that the remedy was demurrer, and cannot be assigned as error. 
Lovell vs. Pell, 22 Wend., 369. 

Pleading over is a waiver by the party who might have taken 
advantage of informality or irregularity at the proper time. 
The only exception is where the complaint states no cause of 
action. The doctrine is everywhere held that no assignment of 
error can be entertained for the first time on assignment of error 
under the writ of that name. 


By THE Court. 


We will deal with the fifth assignment of error first. 

The assignment itself shows that it cannot be maintained. 
It appears that judgment was entered on the 15th October, and 
the motion in arrest of judgment was not made until January. 
This was too late. A motion in arrest of judgment must be 
made before the judgment is entered. The Court was therefore 
correct in refusing the motion. 

But if the Court had been wrong in such refusal, an exception 
to the ruling would have been the correct proceeding and not a 
writ of error. 

It seems to us that counsel for the defendant in error states 
the law incorrectly when he argues that the plaintiff in error 
should have demurred and therefore that a writ of error should 
not issue. 

We are of opinion that if any declaration contains more 
than one count, and one count should be bad, and a general 
verdict is given, such verdict may he reversed on error. 

In O'Connell vs. The Queen, 1 Cox C. C., p. 474, Tindal, C. J., 
drawing a distinction between criminal and civil proceedings 
(though it was held in that case there was no distinction) says: 

“In a civil action indeed, if the same state of facts be sup- 
posed, that is, one count in the declaration good in law and 
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others bad, a verdict finding general damages against the defen- 
dant upon all the counts, and a judgment upon the whole 
record for the plaintiff; the whole judgment would undoubtedly 
be reversed upon a writ of error, and a venire de novo awarded. 
Because in that cage the judgment is for damages, which are 
given as well upon the bad count as the good; the jury having 
no power to find a verdict for the plaintiff upon any one count, 
without finding in contemplation of law some damages also 
upon that count; so that the whole amount of the damages 
found must be the aggregate of the separate sums found upon 
the good and bad counts together, and the Court cannot see how 
much arises from the good count and how much from the bad. 
Of necessity therefore, and to do justice between the parties, 
and in order to ascertain the real damages sustained by the 
plaintiff upon the good count, the judgment must be set aside. 
No judgment of a court can be given on an uncertain verdict, 
and the verdict becomes uncertain the moment the damages or 
any part of them are referable to a bad count.” 

Understanding this to be the law, as contended for by the 
plaintiff in error, it becomes our duty to consider whether the 
second count is bad, as alleged by counsel, and if we should be 
of that opinion our judgment must be for the plaintiff in error. 

Section 1144 of the Civil Code allows the plaintiff to unite 
several causes of action when they all arise out of “5. Injuries 
to character.” 

In the case at bar the first count is (notwithstanding it is called 
Trespass) a count in Case, for malicious prosecution in pro- 
curing the arrest of the defendant in error maliciously and with- 
out probable cause on a charge of embezzlement. 

The second count is, we consider, also in Case, in maliciously 
and without probable cause procuring the issuance of a search 
warrant. 

It must be admitted that the count is very loosely drawn and 
contains abundance of irrelevant matter, altogether unnecessary 
to be alleged. But we do not think the allegations as to the 
arrest of the defendant in error makes the arrest a trespass; it 
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was part of the duty of the officer executing the warrant to 
make the arrest, it is required by law, and the party obtaining 
the warrant must by law accompany the officer to identify the 
property. “The application for a search warrant involves an 
application to arrest.” Wyatt vs. White, 3 Hurl. & N. 5. 

The other allegations complained of, as to damage to property 
and injury to the feelings of the defendant and his wife and 
family, may be considered, and we do consider them, as matters 
in aggravation, and not, as argued by counsel for plaintiff in 
erior, substantive causes of action. The form of pleading is to 
be deprecated, but 1t appears to us that the charge made is for 
the maliciously causing the search warrant to be issued, 
and that the other matters are charged as incidental 
thereto. 

The case of Hensworth vs. Fawkes, 4 B. & Adol., 449, is pre- 
cisely in point. The head note is as follows: 

“ Declaration (in a plea of trespass on the case) stated that 
the defendant, intending to injure the plaintiff in his good 
name, and to cause his dwelling house to be searched for stolen 
goods, and to procure him to be imprisoned, went before a 
justice and falsely, maliciously and without probable cause 
charged that certain specified goods of the defendant had been 
feloniously stolen, and that he suspected that the said goods 
were concealed in the plaintiff’s dwelling house; and upon 
such charge the defendant procured the justice to grant a war- 
rant authorizing a constable, with necessary assistance, to enter 
plaintiff’s house to search for the said goods, and the defendant 
with the other persons caused and procured the dwelling house 
of the plaintiff to be searched and rummaged for the said goods 
by such persons, and the door of such house and a pantry thereto 
to be broken to pieces, and the plaintiff and his family to be 
disturbed in possession and his goods to be carried away. The 
general conclusion was, that by means of the premises, the 
plaintiff was injured in his good name and trade, put to 
expense, and hindered in his business. A count in trover was 
added. 
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“ Held, on general demurrer, by Taunton and Patterson, JJ., 
Littledale, J. dissentiente, that the acts of violence, alleged to 
have been committed in the house, appeared sufficiently by the 
declaration to have heen done in pursuance of the warrant and 
in consequence of the charge made by the defendant, and that 
they were stated as mere matter of aggravation; and con- 
sequently that the whole count containing the statement was in 
Case.” 

We are of opinion that judgment should be entered for the 
defendant in error, with costs. 

And it is so ordered. 

A. S. Hartwell, for plaintiff in error. 

V. V. Ashford, for defendant. 


S. KAILAA vs. 8. M. KAAUKAI, J. ©. KAAUKAI (w.), 
and MANA. 


APPEAL FROM Decision oF McCurry, J. 
SPECIAL Term, Marc, 1889. 
Jupp, C.J., McCunty, Prestoy, Bickerton and Dore, JJ. 
Land worth $800 was conveyed to K. for the consideration of $20, 


with which to pay for a $16 coat. 


Held, on the admissions in the answer, that the deed should be con- 
sidered to be a mortgage. 


The grantee K. sold the land to M. 


Befcre delivery of the deed to M., the original grantor told M. the 
facts of the transaction between him and K. 


Held, M. was put on his inquiry, and was not a bona fide purchaser. 


OPINION OF THE CourT BY BickerTon, J. Dore, J., Dissenting. 


This is a bill in equity to declare a deed to be a mortgage. 
The matter comes here on appeal from the decision of Mr. 
Justice McCully, which is as follows: 
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DECREE. 


This cause came on regularly to be heard on Thursday, the 
fourth day of January, A. D. 1885, Messrs. Charles Creighton 
and 8. K. Kane appearing for the plaintiff, and Mr. J. M. Poepoe 
appearing for the defendants; and the respective partics being 
present in Court, and after reading the sworn bill of complaint 
herein and defendants’ sworn answer thereto. the Court did 
order that no testimony be introduced, but that a decree be 
entered upon said bill and answer in favor of the said plaintiff; 
wherefore, 

It is hereby ordered, adjudged and decreed that the deed 
executed on the eleventh day of May, A. D. 1885 (recorded in 
Liber 96, page 113, in the Registry of Deeds), by said plaintiff 
S. Kailaa to defendant S. M. Kaaukai, husband of defendant J. 
C. Kaaukai, is a mortgage to secure the loan of the sum of #20 
and interest loaned and advanced by defendant J. C. Kasukai 
to plaintiff, and that this cause be referred to J. H Reist, 
Master, to ascertain and report the amount of money, including 
the principal and interest, due under the said mortgage. And 
that the report of the Master filed herein be coufirmed, and said 
plaintiff is hereby decreed to pay to said Kaaukai the sum of 
$20 15-100 as said in report found to be due. 

That Mana, one of the defendants herein, is hereby ordered 
and decreed to execute unto said plaintiff a good and suficient 
deed of the property mentioned in said mortgage, and which 
was conveyed to said Mana by the defendants J. C. Kaaukai 
and S. M. Kaaukai, and that said Mana’s wife join with him in 
said conveyance and deed to plaintiff. 

That the defendants S. M. Kaaukai and J. C. Kaaukai deliver 
up to plaintiff the said deed executed on May 11, 1885, and said 
Mana deliver up to said plaintiff the deed from S. M. Kaaukai 
and J. C. Kaaukai to him, dated June 13, 1885, of record in 
Liber 98, page 128. 

That the defendant S. M. Kaaukai do pay all the costs in- 
curred in this cause, and also all cost of drawing, acknowledging 
and recording the deed from Mana to plaintiff. 
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By tHE Court. 

The plaintiff alleges in his bill that on or about 2d May, 1885, 
plaintiff went to one Meekapu, a tailor doing business in Hono- 
lulu, aud ordered a coat, the price being $16. When the coat 
was finished plaintiff did not have the money to pay for it, but 
said he would in one week; but Meekapu refused to deliver the 
coat until the $16 was paid; that defendant Kaankai was 
present and offered to loan the money to plaintiff if he would 
give security upon his land, which he (plaintiff) agreed to do; 
that a deed of the land was drawn up, the consideration named 
being $20; that said deed was absolute in form, but was in- 
tended merely to be a mortgage to secure the repayment of the 
said $20 so loaned by defendant; that deed was made to de- 
fendant J. C. Kaaukai, wife of said S. M. Kaaukai, and was 
duly executed and acknowledged by the plaintiff. 

That when the said deed was executed, defendant Kaaukai 
said to plaintiff that when said $20 was paid to him he would 
deliver up said deed, and re-convey the land to plaintiff. That 
shortly after the execution and delivery of said deed, plointiff 
tendered to Kaaukai the said sum of $20, and requested him to 
return the deed and re-convey the said premises to him in 
accordance with the agreement between them. That Kaaukai 
refused to receive the $20, or to surrender the deed, or to re- 
convey the said land, or cause the same to be done, but told the 
plaintiff that he had no land, ag he (Kaaukai) had sold the 
land to the defendant Mana and given him a deed of it. That 
shortly after plaintiff went to defendant Mana and tendered 
him the said $20; but he (Mana) refused to receive the money 
or return the first-mentioned deed, or to re-convey the land to 
plaintiff. That the plaintiff is informed that Kaaukai held the 
said deed to Mana as security for the payment of a large part 
of the purchase money. That at time of purchase, and of 
execution of deed from Kaaukai to Mana, Mana had full knowl- 
edge of the fact that deed from plaintiff to Kaaukai was by way 
of mortgage, and that he had sufficient knowledge and informa- 
tion of the fact to put him on his inquiry. That the premises 
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conveyed by plaintiff to Kaaukai are of the value of $800. And 
that said consideration of $20 is wholly inadequate for the said 
premises. 

And plaintiff prays that the deed to Kaaukai be declared a 
mortgage for the security of the payment of the $20, and that 
the Court will ascertain and declare the sum due upon such 
security. That the said deed may be ordered to be delivered 
up and cancelled upon the payment of the money due there- 
under. That the said deed to Mana may be delivered up and 
cancelled, and said Mana ordered to convey said land to 
plaintiff. 

The answer of S. M. Kaaukai and J. C. Kaaukai, his wife, 
sets forth: That plaintiff asked him, Kaaukai, to give him 
money for the purpose of paying Meekapu for the coat; that 
they talked about plaintiff selling some cows and calves, also 
some land, and finally plaintiff offered to sell the land in ques- 
tion; that it is not true that he, Kaaukai, agreed to let plain- 
tiff have the money he wanted by way of mortgage, but that the 
money was paid and given because plaintiff promised to sell the 
land; that a deed was made between the plaintiff and defend- 
ant for $20 in the shop of Meekapu, and there read to plaintiff 
and handed to him, and he (plaintiff ) approved of said deed ; 
that said deed was absolute in form, and was not intended as a 
mortgage to secure payment of $20; that the deed was duly 
executed and acknowledged; that he, Kaaukai, told plaintiff 
that if he was going to sell the land he would inform him, so he 
might have a chance to buy the land back again; and that 
before the deed to Mana was made, plaintiff was informed by 
defendant that he wanted to sell the land, and sent word to 
plaintiff to come and purchase said land if he wanted it, but 
that plaintiff did not come in time, and that J. C. Kaaukai and 
S. M. Kaaukai made a deed to defendant Mana; that after deed 
was made to Mana, plaintiff did come to Kaaukai about the 
land, but did not offer him the $20, but merely said he was 
ready with $100, and if defendant S. M. Kaaukai would accept 
it, he would buy the land back again. That it is true said land 
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had been sold to Mana as stated in the complaint, and Kaaukai 
avers that he informed plaintiff that the land had been sold to 
Mana for $150, and that $100 had been paid; and that $50 was 
still due, and that he, Kaaukai, still held the deed of said land 
until balance was paid; and that he advised the plaintiff to go 
and see Mana, and if Mana was willing to accept the $100, then 
the land could be sold to him again. 

The answer of Mana, one of the defendants, sets forth: That 
he did receive a deed from Kaaukai and wife for said land; 
that it is true that plaintiff came to him, but that he did not 
offer $20 as stated in complaint, but said he had heard from 
Kaaukai that the land had been sold to defendant (Mana), and 
so he had come to pay him $150 for the land. That Mana 
informed him he had paid $150 for it, that $100 had been paid, 
and that there was $50 still due, which was to be paid in Feb- 
ruary, 1886; and that if plaintiff paid him $100 and $2 for 
acknowledgments, and made arrangement with Kaaukai about 
the $50 still due, that he, Mana, would sell the land to plaintiff. 
That plaintiff said he would think over the matter; that from 
that time he has not seen the plaintiff. That said $50 has been 
paid to Kaaukai; that plaintiff has not paid defendant the 
$100; that he denies that Kaaukai had the deed to Mana as 
security for payment of part of the purchase price. That at 
time deed was made, and before that time, that he, Mana, did 
not know that the deed made by plaintiff to Kaaukai was in the 
nature of a mortgage; and that he did not hear nor know of 
the arrangements made between plaintiff and Kaaukai as 
would put him on his guard, or cause him to search the title of 
defendants. That he acted in good faith, supposing from the 
deed that Kaaukai and wife had a good title. That he paid the 
$150 in three payments. 

The deed from plaintiff to Kaaukai is dated 11th May, 1885, 
and recorded 15th of June, 1885. The deed from Kaaukai to 
Mana is dated 13th June, 1885, and recorded 27th February, 1886. 

We do not find any denial in the answer that the land is of 
the value of $800. This allegation we must presume to be true. 

42 
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It certainly does seem a most extraordinary thing for a man to 
be willing to scil for $20 what was worth $800, simply to get #16 
to pay for a coat! Twenty dollars was certainly not anything 
near the value of land, for we find that a few wecks after 
Kaaukai sold the same to Mana for $150. 

Story, in his Equity Jurisprudence, Section 246, says: “There 
may be such an unconscionableness or inadequacy in a bar- 
gain as to demonstrate some gross imposition, or some undue 
influence, and, in such cases, Courts of Equity ought to in- 
terfere upon the satisfactory ground of fraud. But then such 
unconscionableness or such inadequacy should be made out 
as would (to use an expressive phrase) shock the conscience, 
and amount in itself to conclusive and decisive evidence of 
fraud,” 

This gross inadequacy in itself should have put Mana on his 
inquiry, as the deed to Kaaukai was of record. But we find 
from the answer, that a short time after the first deed and when 
Mana had only paid $100 of the purchase price, still owing $50, 
and when the deed from Kaaukai to Mana was still, as is 
admitted by Mana, in the possession of Kaaukai, and had 
not been delivered to Mana, plaintiff had a conversation with 
him, Mana, in regard to the land. We then had full notice 
of the transaction before his own purchase was complete, and 
cannot now claim that he was an innocent purchaser with- 
out notice. It is noticeable that the deed to Mana is dated 
18th June, 1885, and not recorded until 27th February, 
1886. This tends to show that Mana did not get delivery of the 
deed until about that date, viz: 27th February, 1586. This 
is a suspicious circumstance, for he had been informed some 
time before, in June, 1885, by plaintiff, that there was trouble 
about the land, and he would probably have placed the deed on 
record at once if he had it in his possession. Mana, in his 
answer, says there were three payments. 

There are a great many very suspicious clements about this 
whole casc, and they strongly indicate fraud on the part of 
Kaankai. 
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We are of opinion that the learned Justice was fully war- 
rante lin ordering the decree he has, on the bill and answer. 
And the decree is sustained, 

Appeal dismissed with costs. 

C. Creighton and S. K. Kane, for plaintiff. 

J. M. Poepoe, for defendants. 


Dissenting Opinion or Mr. Justice DOLE. 


I doubt the correctness of the decree appealed from, with 
regard to the defendant. Mana. No evidence was taken and 
the inference from the bill and answer that the deed from the 
Kaaukais had not been delivered to Mana when the phuntiff, 
Kailaa, first applied to him for the return of the land, appears 
to me to be based upon insufficient foundation. The bill in 
section 10 alleges that the defendant, S. M. Kaaukai, told the 
plaintiff that he “had sold the land to Mana, defendant herein, 
and given him, said Mana, defendant, a deed of said premises.” 
Mana in the answer alleges, “It is truc, as stated in the J0th 
section of the bill, that he did receive a deed from S. M. 
Kaaukai and J. C. Kaaukai, two of the defendants, for the land 
in question.” These statements clearly refer to a period previous 
to the first application by the plaintiff to Mana to return the 
land. If it was a fact that the deed was delivered to Mana at 
that time, the title passed thereby, and he was an innocent pur- 
chaser, so far as is shown, unless the inadequate price men- 
tioned in the deed from Kailaa should have put him on his 
inquiry. There is nothing in the record to oppose this theory 
but S. M. Kaaukai’s allegation in the answer, that when the 
plaintiff applied to him to have the land returned to him, he 
“informed plaintiff that the land had been sold to Mana for 
$150, and that $100 had been paid and $50 was still due, and 
that he then held the deeds of the land for the balance,” which 
would be consistent with the theory that the deed was delivered 
to Mana, and thereafter was deposited by him with 8. M. Kaau- 
kai as security for the balance of the price of the land. 
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Even if it is true, as it may be, that the deed was not delivered 
by S. M. Kaaukai to Mana at first, but was held back until the 
balance was paid, it was finally delivered in February, 1886, 
and recorded; under these circumstances the conclusion of the 
Judge at Chambers, that Mana had been put on his inquiry 
before such delivery, is a matter of inference from what appears 
to me to be very meagre data. The following is all the record 
has to offer on this point. Section 11 of the bill: “That shortly 
thereafter your orator went to said defendant Mana and tendered 
him the said $20, but said Mana refused to receive said money 
or to return said first-mentioned deed to your orator, or to re- 
convey the said premises to your orator.” Section 2 of Mana’s 
answer: “It is true that the plaintiff did come to this defendant, 
as is stated in the 11th section of the bill, but that he did not 
offer this defendant $20 as stated in said 11th section, but he 
said he had heard from S. M. Kaaukai, one of the defendants, 
that the land had been sold to this defendant, and so he had 
come to pay this defendant $100 for said land.’ There is cer- 
tainly nothing here to have awakened suspicion in Mana’s 
mind that there was anything wrong in the transaction between 
Kailaa and 8. M. Kaaukai, or to put him on his inquiry. 

Nor does it seem to me that the inadequate price of $20 named 
in the deed from Kailaa necessarily put Mana on his inquiry. A 
price named in a deed is only prima facie evidence of the real 
consideration. Moreover Mana in his answer denies all know- 
ledge of the private arrangements between Kailaa and S. M. Ka- 
aukai, such as would put him on his guard in the matter, or in- 
form him that a mortgage was intended by the deed frorn Kailaa. 

The price of the land as conveyed to Mana is a better indica- 
tion of its real value than the allegation of the bill of complaint, 
and considerably reduces the disproportion of the prices named 
in the two deeds. 

It may be that there was evidence that would make Mana 
liable in the matter, but the record as it stands does not im- 
plicate him, to my mind, but leaves him ina position of an 
innocent third party, who is entitled to protection as such. 
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UN WO SANG CO. vs. T. ALO, et al. 
APPEAL FROM CHANCELLOR JUDD, OVERRULING PLEA IN Bar. 
SPECIAL TERM, Marcu, 1889. 
Jupp, C.J., McCuLLY, Preston, BICKERTON and Dore, JJ. 


The bill alleged that the water right in question had always been 
and now is of 1:ight belonging to and appurtenant to the demised 
premises, 


A prior bill between the parties was pleaded in bar, which contained 
the allegation that the lessors informed the lessees that the water 
right was demised to them as appurtenant to the premises. 


Plea held bad, as the allegations are not the same. 


OPINION OF THE CourT, BY JUDD, C.J. 


On this appeal a close comparison of the bills of the 6th 
December, 1887, and 3d January, 1889, shows that there is still 
a question between these parties open and undecided. 

In the first mentioned bill the allegation is: ‘That within 
the premises demised by said lease from George Charman is a 
valuable water course, whereby the premises demised to your 
orators under said first above-named lease necessarily obtain 
water for irrigation, and which said water-course, together with 
the water right belonging thereto, your orators, at the time of 
taking their aforesaid lease, were informed by their said lessors 
was demised unto them as appurtenant to the demised pre- 
mises.” 

In the second mentioned bill, to which the first bill is pleaded 
in bar, the correponding allegation is: “That at the date of the 
said lease, and for some time prior thereto, a certain water- 
course and water right had been used and enjoyed by the said 
lessors as appurtenant and belonging to the premises demised 
under said lease, and always has been and now is of right 
belonging and appurtenant thereto, and that said demised pre- 
mises can be irrigated for the purposes of cultivation from no 
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other source, and at the time of taking the said lease your 
orators were informed by said lessors that the same was so 
appurtenant.” 

While it is quite true, as stated by the Chancellor in the deci- 
sion appealed from, that the question of the assurance or repre- 
sentation by the defendants to the plaintiffs that the water right 
was appurtenant to the premises, and included in the lease, 
was not passed upon by the Court under the second bill, the 
rules of law would not allow a fresh suit between the same 
partics upon the same allegations, and both these bills contain 
allegations (vide supra) to the effect that the lessors informed 
the lessees that the water right was appurtenant to the demised 
premises. 

The last bill, however, contains the allegation that “at the 
date of the said lease, and for some time prior thereto, a certain 
water-course and water right had been used and enjoyed by the 
said lessors as appurtenant and belonging to the premises 
demised under said lease, and always has been and now is of 
right belonging and appurtenant thereto,” ete. 

No similar averments are stated in the prior bill pleaded in 
bar, and the question as to whether the watcr-course and water 
right is in fact an appurtenance of the demised premises is still 
open on the pleadings and proofs between the parties. 

In an earlier bill between the parties (of the 4th September, 
1887), there is an allegation that the water-course is appurten- 
ant to the premises, but this bill is not pleaded in bar. 

We therefore overrule the plea in bar. 

A. S. Hartwell, for plaintiffs. 

P. Neumann and C. L. Carter, for defendants. 
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URSOLDA SHERMAN vs. F. HARRISON, Administrator. 
Exceptions To Decision or BICKERTON, J. 
SpeciaL TERM, Marcu, 1889. 
Jupp, C.J., McCutiy, Preston, Bickerton and Dots, JJ. 


Coverture cannot be raised in defense unless notice has been given, 
by Rule XI. 


The plaintiff having put in evidence a deed of her husband’s, it must 
be taken that he was living at that date, and that the proceeds of 
her real estate, then with her consent sold, became the property 
of the husband. 


The money loaned by plaintiff to the decedent was not upon a trust, 
and the plaintiff must be considered as her husband’s agent. 


OPINION OF THE COURT, BY PRESTON, J. 


This is an action of assumpsit in which the plaintiff Ursolda 
Sherman sues the defendant F. Harrison as administrator of the 
estate of his late father, S. Harrison, for the sum of $1600 and 
interest thereon from May, 1881, being money alleged to have 
been received by the said intestate upon trust, and upon the 
agreement of the said intestate to pay the same to her with 
interest when so requested by the said plaintiff. 

The defendant pleaded the general issue and the statute of 
limitations. 

The case was tried by Bickerton, J., without a jury, on the 
18th of February last. 

From the evidence it appears that the plaintiff lent this sum 
of $1600 to the defendant’s intestate, the plaintiff being at that 
time a married woman, the money being the proceeds of ber 
real estate ($1500) and of certain horses ($100) sold by her. 

The plaintiff put in evidence a deed dated 2d April, 1881, 
whereby the plaintiff and Horace Sherman, her husband, con- 
veyed certain real estate to Philip Milton in consideration of 
$1500 to the plaintiff and her husband paid by said Milton. 
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This deed was executed by the plaintiff and by her husband 
by his attorney-in-fact, J. I. Dowsett. 

At the trial, defendant’s counsel asked the plaintiff, on cross- 
examination, “ Are you a married woman?” whereupon plain- 
tiff’s counsel objected, on the ground that the defendant had 
not pleaded coverture, and that the action was brought under 
the “ Married Woman’s Act, 1888,” which objection the Court 
sustained. and the defendant duly excepted. 

On the 25th February the said Justice gave judgment for the 
plaintiff for $2134 and costs. 

To this decision the defendant excepted as being contrary to 
law, which exception was duly allowed. 


By TuE Court. 


The defendant not having given notice of his intention to rely 
upon the coverture of the plaintiff, the Court was right in dis- 
allowing the question asked, and the first exception must, there- 
fore, be overruled. 

The plaintiff herself having put in the conveyance from her- 
self and her husband to Milton, it must be taken to be the fact 
that the plaintiff’s husband was alive on the 2d April, 1881; the 
proceeds of the plaintiff’s real estate was then converted into 
personal estate by the voluntary act of the parties, arid became 
the property of the husband; the proceeds of the horses, being 
personal estate, also belonged to the husband. 

The money was lent to Harrison for the purpose, as appears 
by the testimony, of betting upon horse-races, and not upon any 
trust as alleged in the petition, and the plaintiff inust be taken 
to have been the agent of the husband for that purpose. The 
husband could have recovered the money from Harrison as his 
own, and not as a chose in action of his wife, the plaintiff, and 
the action should have been brought in his name if alive, or in 
that of his legal personal representative if dead. 

This point was not raised at the trial, nor was it argued at 
the hearing of the exceptions; but counsel were requested by 
the Court afterwards to argue the matter. 
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Under these circumstances, we think the decision excepted to 
should be reversed, and a new trial ordered. But as, from 
our view of the case, the plaintiff cannot succeed in her own 
right; and if a new suit is brought, it will be out of time (two 
months from the refusal of the administrator to pay the claim 
having elapsed), we think the justice of the case will be met by 
allowing the plaintiff three months to amend the petition by 
making her husband the party plaintiff, or, if administration 
on his estate be obtained, by substituting his personal repre- 
sentative as plaintiff, or in such other manner as may be 
advised. 

The plaintiff must pay the costs of the exceptions and of the 
amendments, if made. 

A. S. Hartwell, for plaintiff. 

Cecil Brown, for defendant. 


THE HILO SUGAR CO. vs. THE MINISTER OF FINANCE, 
SUBMISSION TO THE COURT WITHOUT ACTION. 
HearinG, June 27, 1889, By Consent. 

Jupp, C.J., McCULLY, Preston, BICKERTON and Dore, JJ. 


A vessel laden with sugar cleared for San Francisco from Hilo, 
Hawaii, on the 30th June, but owing to lack of wind did not sail 
from the port until 1st July. 


Held, that the sugar on board the vessel was properly taxed to the 
owner in this Kingdom, being within this Kingdom on the Ist 
July, and in the possession, custody or control of the owners. 


SUBMISSION. 


“The undersigned, the Hilo Sugar Company, a Hawaiian 
Corporation, plaintiff, and William L. Green, Minister of 
Finance, defendant, having agreed with each other and hereby 
agreeing upon the statement of facts hereunder written, respect- 
fully submit the same for hearing and judgment of your Honors, 
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whether the said Minister of Finance is liable to return to the 
said Hilo Sugar Company the moneys here claimed by said 
Company.” 

AGREED STATEMENT. 

“On the twenty-ninth day of June last, the plaintiff had 
completed the loading of a cargo of sugar, to wit, (480) four 
hundred and thirty tons, consigned and invoiced to San Fran- 
cisco, California, on the vessel called the George C. Perkins, 
then lying at anchor in the port of Hilo, of the Island of Hawaii, 
and was notified by the pilot of said port, one L. E. Swain, that 
said vessel had better get off by the land breeze the next morn- 
ing. Said pilot went on board said vessel at eight o’clock on 
the morning of the next day, June 30th, and at about nine 
o'clock A.M., on the 30th day of June last, the said vessel 
obtained her clearance papers from the Custom House at said 
port for the port of said San Francisco, and the said pilot there- 
upor took charge of said vessel, hoisted her anchor and en- 
deavored to get away, but failing to do so on account of light 
breeze, dropped anchor, and remained on board and in charge 
of said vessel awaiting a favorable breeze to get away, but th. 
wind was so light that he was not able to get aut of the harbor 
of said Hilo until between two and three o’clock in the morning 
of the following day, being Sunday, the first of July last, when 
he finally weighed anchor and took said vessel out of said 
harbor and she thereupon proceeded upon her said voyage to 
said San Francisco, but that said vessel did not pass beyond 
three miles of the shore of said Island until some hours later. 

“The said vessel while so in charge of said pilot was not re- 
entered at said Custom House. 

“The said sugar valued at ($34,400) thirty-four thousand and 
four hundred dollars, was assessed for that sum to the plaintiff 
by A. B. Loebenstein, assessor of taxes of the District of Hilo, 
and the tax therefor, to wit, the sum of (#344) three hundred 
and forty-four dollars, was demanded of said Company by 
Daniel Porter, tax collector for said District. and was paid to 
him by said Company, in order to avoid proceedings to enforce 
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payment thereof, and under written protest and claim that said 
tax was illegally assessed and illegally required, on the ground 
that said sugar was not in possession of said Company on the 
first day of July, for purposes of taxation and within the mean- 
ing of the law concerning the assessment of property, which 
said protest is hereto attached, marked Exhibit “A” and made 
a part thereof. Wherefore the plaintiff claims that said sum of 
three hundred and forty-four dollars should be returned to it, 
while the defendant claims that said tax was lawfully assessed 
as afuresaid, and that its payment was lawfully required and 
received as aforesaid, and that he is not liable to return the 
same to the plaintiff. 

“The said parties further hereby agree that this is a real 
controversy between them, and this proceeding is brought in 
good faith to determine the rights of the parties in the premises.” 


A. S. Hartwell, for plaintiff. 
PLAINTIFFS’ POINTS. 


The question whether the sugar was taxable depends on 
whether this sugar belonged to the plaintiffs and in the mean- 


“cc 20? 


within this Kingdom ;” or the plaintiffs 
“had the possession custody or control of it on the first day of 
July,” within the meaning of the tax law. 


ing of the law was 


The vessel containing the sugar was in port at Hilo, ready 
for sea June 29th, and was on that day notified by the pilot that 
she had better get off the next morning. At 9 o’clock on the 
morning of June 30th, the vessel was cleared for San Francisco, 
the pilot had her in charge, hoisted her anchor, and tried to get 
away, but light breezes preventing, he was on that account 
detained in the harbor until between 2 and 3 o’clock A.M., July 
tst, when he finally got off, but did not pass beyond three miles 
from the shore for some hours later, which would allow the 
inference that she was more than three miles from land at about 
6 or 7 o'clock that morning. The vessel was from the first in 
the pilot’s charge, and did not re-enter at the Custom House. 
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1. The plaintiffs claim that under the above circumstances 
they did not on any part of July Ist have “the possession, 
custody or control” of this sugar, and that without re-entering 
their vessel at the Hilo Custom House, and obtaining a permit 
as required by law, they could not have exercised any authority 
over it. The sugar was on a vessel not in their charge or under 
their control or in their possession. There is no claim made 
that the sugar belonged to the plaintiffs. 

2. Personal property if belonging to one, but beyond his con- 
trol and out of his possession and custody, is not, “ within this 
Kingdom on the Ist day of July,” in the meaning of the law, if 
(as in this case) it is here for only a small fraction of a day, and 
that temporary presence results merely from stress or other 
condition of weather. Ifthe same property passed through the 
hands and ownership of different owners on the first day of 
July, it would be taxable once, and once only. In this 
case, the sugar was not in the Kingdom at all during any 
of the business portion of the day, which is a proper reason 
for applying the rule which takes no notice of fractions of a 
day. 

The property to be taxable should be in the Kingdom not 
only until about daylight, but on the whole day of July 1st. 

3. The goods were in transitu, and only for a few hours. In 
Carrier vs. Gordon, 21 Ohio St., 605, property (ship-timber) 
purchased by a non-resident and remaining in the State but to 
be removed upon the opening of navigation, was held liable to 
taxation. But the Court say, “If it (the property) is at the 
time the tax attaches in transitu, either through the State 
or from a point in the State to a point outside the State, it is not 
to be regarded as property in the State, within the meaning of 
the statute, but as property belonging to the place of its destina- 
tion.” 

4. Actus Dei nemini facit injuriam. Broom’s Leg. Maxims, 
230. 

That light wind or failure of wind is Actus Dei, see Colt vs. 
MecMechen, 6 Johns. R., 160. 
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If a witness has set out to leave the jurisdiction by sea but 
the ship has been beaten back, he is still considered absent. 
Ward vs. Wells. 1 Taunt., 461, cited in note to section 572, 
1 Greenlf. Ev. 


OPINION OF THE Court, BY McCutty, J. 


The division between the 30th of June and the 1st of July 
was at twelve o'clock midnight. The 30th of June did not extend 
beyond that hour and the next hour belonged to the next day. 
The statute nowhere intimates that the time of liability of tax 
shall be at some business hour on the morning of July Ist, and 
that the exemptions of June extend to some hour of July 1st. 
So that sugar in the port of Hilo after the hour of midnight of 
June 380th was within thie Kingdom on the 1st of July. Upon 
the facts stated the sugar may not have been in fact in the 
“ possession, custody or control” of the plaintiffs. Practically 
it wasin the hands of the captain, to whom it had been de- 
livered for transportation abroad, from the midnight until three 
hours later when the vessel weighed anchor. But the liability 
for taxes is not limited to goods in possession. By Section 32 
of the tax law at page 123 C. L., return must be made of all 
property “ belonging to” or of which they had “ possession, or 
control” on the Ist day of July. By Section 83, every person 
“owning any property ” must make return of it, describing the 
character and situation, cte., of the property “belonging to such 
person ” or “of which such person had the possession, custody 
or control on the first day of July.” By Section 36, the oath of 
the person making his return is to the truth of the schedule of 
“property in my possession or owned by me.” It is clear 
enough from these citations that property within the Kingdom 
is to be taxed, and that a holding by another person than the 
owner will not exempt it. The government need not enquire 
and ascertain ownership. The property of an absent owner 
does not escape taxation because it is in the possession of 
another person. But in the case of the cargo of a ship which 
had just been put on board, and where the owner was well 


670 IN VACATION, JUNE, 1889. 


enough known, it was unnecessary to look to the captain for the 
taxes. The protest and the agreed statement very carefully 
abstain from any declaration as to the ownership of the sugar. 
They deny the possession, custody and control of it. 

But there is no denial of the ownership by the plaintiff, and 
we think the whole case justifies the assumption that the 
sugar was the property of and belonged to the plaintiff. If it 
had been sold and delivered to thie vessel for transportation 
to the purchaser. it was for the plaintiff to so set it forth, and 
we shall assume that he would have done so if such were the 
fact. 

A question would then have arisen as to who should be held 
liable for the tax, which does not arise in this case. 

It then simply remains that sugar, the property of the plaintiff, 
was within the Kingdom the first day of July. Why should it 
not be taxed ? 

It is claimed that as being in transit it should be exempt. 
We are referred to the case of Carrier vs. Gordon, 21 Ohio, 605, 
wherein timber lying within the State had been purchased by a 
non-resident and was awaiting the opening of navigation to be 
removed out of the State. The Court say: If the property is, 
at the time the tax attaches, in transitu either through the State 
or from a point in the State to a point outside the State, it is not 
to be regarded as property in the State within the meaning of 
the statute, but as property belonging to the place of its destina- 
tion; but the Court held that the timber not having started on 
its journey could not be exempted on the ground of mere inten- 
tion of the purchaser to move it—an intention which was subject 
to change. But if itis correct doctrine that property in transit 
from a State is to be regarded as property belonging to the place 
of its destination, then ¢ conrerso, the cargoes of ships which 
have sailed before the first of July and arriving here after that 
date will be taxable here. We should have, for instance, the 
cargo of a ship which sailed from England in June taxable on 
its arrival in Honolulu in October or November, a proposition 
not well tenable under our statute. 
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The Ohio case differs essentially from the one at bar in this, 
that the sugar was not the property of non-resident owners pur- 
chased here for exportation. When such a case arises this 
precedent might be considered. In Brewer & Co. vs. Tar Cal- 
lector, heard by Chief Justice Judd, the jury being waived, the 
plaintiffs claimed to be refunded taxes on sugar shipped by 
them on the steamer Alameda on the 28th of June, and up to 
and previous to the first of July, the steamer sailing at noon of 
the first. The Court said: The sugar was within this Kingdom 
although laden in the hold of an American steamship. The 
sugar, though its bills of lading were mailed to the consignees 
in a forcign port, was, for the purposes of taxation, still in pos- 
session and control of the shipper. See 6 Hawn., 554. 

We prefer to take the simple rule which the easiest interpre- 
tation of the statute gives. We have nothing to do with the 
honest intention of the shipper to get his property out of the 
way of taxation. If he is able to do so by however narrow 
murgin of time, he has the benefit of his diligence. If his inten- 
tion is defeated by however narrow an entry upon the time 
belonging to the first of July, he may be assessable. We are 
unable to see wherein the Custom House clearance or re-entry 
affect the question of liability for domestic taxes, as being pro- 
perty within the Kingdom, for they do not change ownership, or 
for taxation purposes, possession. 

A. S. Hartwell, for plaintiff. 

C. W. Ashford (Attorney-General), for defendant. 


Concurring Opinion oF Dore, J. 


The question before the Court is, whether the property in 
question had a situs within the Kingdom for taxable purposes. 
It may fairly beimplied, as stated by the Opinion of the Court, 
that it belonged to the plaintiffs. 

I should have cheerfully followed the majority of the Court 
had they seen their way to have decided the case in favor of the 
plaintiffs, under the authority of Hoyt vs. The Commissioners of 
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Taxes, 23 N. Y., 240, and Carrier vs. Gordon, 21 Ohio, 608. The 
conclusion of Hoyt vs. The Commissioners of Tazes is, that 
“chattels which are in transit through the State * * * ought 
not to be considered as having a situs here, so as to be subject 
to taxation.” Carrier vs. Grodon is still stranger and more 
applicable to the case at bar. It says: ‘It is true that in order 
to constitute it ‘property in the State,’ within the meaning of 
the law, it must have a situs in the State. If it is at the time 
the tax attaches in transitu either through the State or from a 
point in the State to a point outside the State, it is not to be 
regarded as property in the State within the meaning of the 
statute, but as property belonging to the place of its destination.” 
And again: “ The safer and better rule is the one indicated, to 
consider property actually in transit as belonging to the place of 
its destination, and property not in transit as property in the 
place of its situs, without regard to the intention of the owner 
or his residence in or out of the State.” 

The laws in New York and Ohio are identical with ours, so 
far as this point is concerned. “All lands and all personal 
estate within this state * * * shall be liable to taxation.” 
(1 R.S., N. Y., 387, Sec. 1.) “All property, whether real or 
personal, in this state * * * shall be subject to taxation.” 
(1 R. 8., Ohio, Sec. 2731.) “All personal property within this 
Kingdom, not subject to specific taxes, shall be subject to an 
annual tax of one per cent.” (Hawn. Laws of 1886, Chap. 
XXXII.) 

It will be seen that the opinion in the case of Carrier vs. 
Gordon, above quoted, exactly fits the case before the Court. 
The circumstance of the sugar belonging to resident owners does 
not affect the case under our law or either of the laws above 
quoted ; the property is liable to taxation if it is within the 
Kingdom on the 1st day of July, regardless of the residence of 
the owners. This sugar started for its destination (San Fran- 
cisco) on the 30th day of June, and the vessel upon which it 
was shipped was compelled by unfavorable winds to anchor 
again, and to remain at anchor until the morning of the first 
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day of July. The sugar was actually in transit all that part of 
July 1st, during which it was within Hawaiian limits, as much 
so as if the vessel in which it was had not dropped anchor, but’ 
had been becalmed within a maritime leayue from the shore 
until July 1st. 

I feel that these cases lay down a convenient rule, and one 
entirely within the statute. The case of Brewer & Co. vs. Tax 
Collector, even if it had been decided by the Full Court, would 
not have controlled the case at bar, the circumstances being 
different, in that the vessel on which the sugar had been placed 
had not left her moorings before the first day of July. 

At the same time, the construction of the law adopted by the 
Court is, I think, conformable to the statute; the question 
between the two views is one rather of policy than of exact law. 
Feeling, therefore, that the Court was at liberty to adopt the 
rule laid down in its opinion, I very reluctantly concur therein. 


THE UN WO SANG CO. vs. T. ALO, et al. 
On MOTION TO STRIKE CASE FROM CALENDAR. 
Jury Term, 1889. 
Jupp, C.J., McCuL.y, Presron, BICKERTON and Dore, JJ. 


An Appeal in Equity was taken before the decree was signed: Held, 
the appeal is from the decree and not the decision, and in this case 
it was taken before the matter was appealable. 


The Court allowed the appeal to be considered as made nunc pro tunc 
in the interests of justice. 


OPINION OF THE CourT, BY McCurty, J. 


The proceedings on a bill in equitv in this case having been 
had before the Chief Justice, he filed, on the 15th of June, a 
written “decision,” concluding with the words “and therefore 
the bill must be dismissed,” signed by the Chief Justice. On 
the 17th the plaintiffs’ counsel filed “notice of appeal:” “The 

43 
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plaintiffs appeal from the decree herein made dismissing their 
bill of complaint to the Supreme Court in Banco ;” and on the 
19th paid costs and filed bond as required in appeals. On the 
itis ordered, 


a3 


20th was filed a formal deeree, concluding that 
adjudged and decreed that the plaintiffs’ said bill of complaint 
be and the same is hereby dismissed with costs to the defendant 
to be taxed,” likewise signed by the Chief Justice. 

Upon, the case being called at the July term session of the 
Court in Banco, the defendants moved that the case be stricken 
from the calendar on the ground that there had been no appeal 
taken from the decree filed June 20th, within ten days (or 
indeed at all). 


By tue Court. 


The “decision” of the Chief Justice is in the mode usual in 
this Court, and in the courts of the other countries whose 
systems of jurisprudence we follow, in cases where a written 
opinion is given. 

It sets out succinctly the allegations and prayers of the ‘nll 
and onswer, and gives a statement of the evidence, with the 
result and effect of it upon the mind of the Court, and the con- 
clusions of fact and law to which they lead, which in this case 
was that the “plaintiffs bill must be dismissed.” Such a 
decision or opinion might have been, and not infrequently is, 
rendered orally. The contention of the appellant is that this 
was a decree or equivalent to a decree; and a sufficient disposi- 
tion of the case, if no further decree or decision had been signed, 
to be pleadable in bar of another bill setting forth the matters 
so decided, and that as a decided case, an appeal might be 
taken from the decision. The foree of this claim lies chiefly in 
the approximation, in this case, of what is expressed in the 
conclusion of the opinion to what is sct forth in the decree. 
But while there is approximation, the expression in the opinion 
does not comprehend, in important particulars, what is pro- 
nounccd in the decree. The opinion expressed the conclusicn 
that the bill must be dismissed ; the decree orders, adjudges and 
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decrees it to be dismissed and ordains that the plaintiff shall 
pay the defendant his costs, to be taxed. But it is unnecessary 
to remark upon the well known differences between the state- 
ment of the opinion and legal reasoning of the Court, and the 
order or decree which is the judgment of the Court and an 
authoritative portion of the record. The views of the Court 
thereon have been set forth in Muted vs. Holau, 5 Hawn., 314, 
and the proper practice prescribed by Rule 8, Sec. E. 

The appellants’ counsel misconceives the effect of that de- 
cision when he says that the time was extended for the com- 
pleting of the appeal, so as to date only from the filing of the 
decree, in order to allow the appellants’ case to be heard against 
the objection of the appellee that the appeal was too late. Not 
go. The Court determined “that the proceeding before the Chan- 
cellor was not concluded before the signing of the decree,” and 
so that the appellants’ ten days for appeal ran from the date of 
the decree signed. We hold that the statute, Section 859, which 
gives an appeal “from any decision, judgment, order or decree 
made by any Justice at Chambers,” to be taken within ten days, 
by Rule 4, is to be construed to intend an appeal from the decree 
in cases where by the practice of Courts a decree is required to 
be made. The term decision imports nothing else than decree, 
judgment or order. With whatever laxity the word decision 
may be used by applying it to opinions of the Court, its meaning 
in reference to appeal proceedings is synonymous with the other 
terms with which it is joined in the statute. 

The appeal taken in this case was therefore taken before the 
matter was appealable. But in our opinion it will be allowable 
to consider it as made nunc pro tunc. It was already on file 
when the decree was signed. The Court will grant leave to do 
things nunc pro tunc to answer the purposes of justice, but never 
to do injustice. We, upon that ground, order that the appeal 
be entered as of the 20th dav of June, and will hear it upon the 
merits, 

A. S. Hartwell, for plaintiffs, appellants. 

C. L. Carter and P. Neumann, for defendants, appellees. 
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JOHN CLEMENT vs. A. J. CARTWRIGHT, Executor of 
Will of MARIA KING, Deceased. 


Exceptions To DENIAL or Motion ror New TRIAL BY 
BICKERTON, J. 


Jury Term, 1889. 
Jupp, C.J., McCutty, Preston, Bickerton and Dore, JJ. 


Motion for new trial on the ground of newly-discovered evidence 
denied, because (1) the evidence was cumulative, and (2) the 
showing of diligence to obtain this evidence at the trial was not 
satisfactory, 


OPINION OF THE CourT, By Dole, J. 


This is an action of assumpsit in which the plaintiff claims 
of the defendant, executor of the will of Maria King, deceased, 
a certain sum of money for services alleged to have been per- 
formed by him for her during her lifetime, at her request. The 
case was tried at the last January Term of this Court; the jury 
returned a verdict for the defendant, to which the plaintiff 
excepted as contrary to the law and evidence, and afterwards 
filed a motion for a new trial on the following grounds: 
“1. That the verdict of the jury is contrary to law and the 
weight of evidence. 2. That the plaintiff has discovered new 
evidence which is material and important, and was to him 
unknown previous to the trial of said case. 3. Misconduct of 
the jury.” 

Affidavits of the plaintiff and of Kekahuna and Kahoa, the 
alleged newly-discovered witnesses, were filed later. The 
motion was argued and overruled on the second day of April, 
and the plaintiff’s bill of exceptions thereupon filed on the 
same day. At the argument of the motion for a new trial, the 
third ground of the motion, to wit, misconduct of the jury, was 
not urged by plaintiff’s counsel. On the first ground of the 
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motion, to wit, that the verdict was contrary to law and the 
weight of evidence, we do not find any issue of law raised by 
the bill of exceptions further than the question whether the 
verdict was contrary to the evidence, and on this question we 
are well satisfied that the evidence in the case raised an issue af 
fact which was within the province of the jury, and that there 
was sufficient evidence to justify the verdict. 

The alleged newly-discovered evidence appears to be the 
ground mainly relied on by the plaintiff in his motion for a new 
trial. Upon examination of the affidavits of Kekahuna and 
Kahoa, we find that the matters which they are ready to testify 
to are in the nature of cumulative evidence. Kekahuna says in 
substance that he did not know that plaintiff was the hired 
servant of the deceased until upon one occasion when he was 
“ working on the division fence between said Maria King’s land 
and that of the Hui, when Mrs. King said to him that said 
Clement was hired by her at the rate of $40 per month, and 
that she was going to charge the Hui for his wages $3.50 per 
day;” that she afterwards referred to plaintiff as being em- 
ployed by her as manager of her ranch and general property, 
and referred deponent’s application for leases of her lands to 
plaintiff as her trusted servant; that she said, during the build- 
ing of the division fence, that she preferred to hire a man of 
Clement’s ability at stated wages to having the unpaid assistance 
of natives. Kahoa’s affidavit is to the same effect, with the 
additional statements of a dispute between plaintiff and dece- 
dent about a sum of one hundred dollars which plaintiff wanted, 
and which she refused, and said she would not pay him the 
balance she owed him until he resorted to the Courts; and of a 
subsequent conversation of the decedent, when she told deponent 
that she did not want to pay plaintiff all that was due him for 
wages as he would spend it foolishly up there, and that she 
wanted to take care of it for him, but did not mention the amount 
of such balance. 

It appears by the report of the evidence in the case, which 
forms a part of the bill of exceptions, that James Kahe, one of 
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plaintiff’s witnesses, testified that Mrs. King said in connection 
with the fence referred to, that plaintiff was working for her, 
and that his wages were #35 or over per month, and that she 
claimed $38.50 a day for his work on the division fence, and that 
she had paid him that amount. Kaikala, another witness for 
the plaintiff, testified at the trial, of having heard Mrs. King 
say that plaintiff was working for her under pay. 

It will be seen from this comparison of the affidavits with the 
testimony introduced at the trial, that the newly-discovered 
testimony is on the same line with much that has been already 
considered by the jury, being evidence of admissions and con- 
versations of Mrs. King as to the plaiutiff’s business relations 
with her. This being the case, it is not a sufficient reason for a 
new trial. “On motions for new trials on newly-discovered 
evidence, it is a well settled rule not to grant them if the evi- 
dence is merely cumulative or in corroboration of testimony to a 
point presented at the former trial.” Graham and Waterman 
on New Trials, 486. 

The plaintiff’s showing of diligence is not satisfactory ; his 
allegation is, that he “used every endeavor to procure all the 
evidence that he knew of ;” that is not sufficient; a party must 
use due diligence to procure all the important evidence that 
exists, he must search for it wherever there is a probability of 
finding it. In the case at bar it appears by the affidavits filed 
in support of the motion that both of the alleged newly-dis- 
covered witnesses were employees of Mrs. King and worked for 
her upon the same fence that plaintiff worked on, and one of 
them is still living at Halawa, on Molokai, the residence of Mrs. 
King, during the time when the plaintiff’s services are alleged 
to have been performed. The other new witness is now living 
at Waianae, on the island of Oahu. It scems to us that both of 
these men would naturally have been thought of by the plaintiff 
as probably important witnesses for his contention, but it does 
not appear that he made any effort to find them or took the 
trouble to ask them what they knew, or that there were any 
obstacles to his procuring them for the first trial. It looks very 
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much as if the same diligence shown in looking up evidence for 
a new trial would, if it had been put forth, have procured this 
newly-discovered evidence in time for the first trial. 

We therefore confirm the ruling of Mr. Justice Bickerton, 
denying the motion for a new trial. 

A, Rosa, for plaintiff. 

Cecil Brown, for defendant. 


DOMINGO J. LOPES vs. CÆSAR L. BRITO. 
APPEAL FROM JUDD, C.J., IN CHAMBERS. 
JuLy Term, 1889. 
Jupp, C.J., McCunity, Preston, Bickerton and Dons, JJ. 


Plaintiff deposited with defendant, who was a storekeeper, one hundred 
dollars in silver. The following receipt was given: ‘$100. I 
have in my hands belonging to Mr. Domingo J. Lopes to be 
changed for him in gold and afterward delivered to him. Cæsar 
L. Brito. Honolulu, April 10, 1886. One hundred dollars.” 


The money was placed in a drawer with other money of defendant, 
and was destroyed by a fire which destroyed defendant's premises. 
Held, the transaction was not a bailment, as the specific chattel (the 
silver) was not to be returned. 
The property in the silver passed to defendant and he became a 
debtor of the plaintiff to the value of the silver in gold. 
OPINION OF THE COURT, BY PRESTON, J. 


This is an appeal from the decision of the Chief Justice sitting 
in Chambers as the Intermediary Court for the Island of Oahu. 

The facts of the case and the arguments of counsel are suffi- 
ciently set out in the decision appealed from. 

On a consideration of such decision and of the facts, we are of 
opinion that the Chief Justice was correct in holding that the 
transaction between these parties was not a bailment, but a con- 
tract for the breach of which an action of assumpsit will He. 
The decision appealed from is therefore aflirmed with costs. 

C. Creighton, for plaintiff. 

P. Newmann, for defendant. 
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DECISION oF CHIEF Justice Jupp, APPEALED FROM. 


The facts of this case are as follows: 

On the 10th April, 1886, the plaintiff deposited with defend- 
ant, who was a storekeeper in Honolulu, one hundred dollars in 
silver and the following receipt was given therefor : 

“$100. 

“I have in my hands belonging to Mr. Domingo J. Lopes to 
be changed for him in gold and afterward to be delivered to 
him. Cæsar L. Brito. 

“ Honolulu, April 10th, 1886. 

“ One hundred dollars.” 

This money was placed by defendant in a drawer of the stand 
under his iron safe, in which was $50 of his own money and 
$210 belonging to his uncle. The great fire of 18th April, 
1886, which swept off the buildings of a large part of this 
town, destroyed defendant’s store; and the plaintiff’s deposit 
as well as about $2400 of defendant’s own money was thereby 
lost. 

The plaintiff sues to recover this money ; the first count being 
assumpsit for money had and received, and the second count 
being for damages $100, for breach of contract for non-delivery 
of the gold to plaintiff. 

The plaintiff’s counsel, C. Creighton, contends that the facts 
create the relation of creditor and debtor between plaintiff and 
defendant. The specific chattel was not to be returned, but 
gold was to be given for silver. It was therefore a loan and not 
a bailment: citing Pattison vs. Syracuse Nat. Bank, 80 N. Y., 
82; Benjamin on Sales, Sec. 2, note i; Hilliard on Sales, Chap. 
2; Smith’s Merc. Law, p. 591, n.; Story on Bailments, Ch. 1; 
Edwards on Bailments, Ch. 1; Jones on Bailments, p. 1-386; 2 
Parsons Conts, p. 86-90. 

If it was a bailment, the defendant is responsible for negli- 
gence; keeping plaintiff’s money in a drawer for eight days is 
gross negligence. 

The defendant’s counsel, P. Neumann: This is a gratuitous 
bailment. The defendant took the same care of plaintiff’s 
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money that he did of his own and his relative’s money, and there 
is no negligence shown by plaintiff on whom the burden rests. 

The bailment was for the benefit of the bailor and only gross 
negligence will make the defendant liable when the loss is from 
accident: citing Jones’ Bailments, 26; 2 Parsons’ Conts., 89, 
98; Lloyd vs. West Branch Bank, 15 Penn., 175; Foster vs. Essex 
Bank, 17 Mass., 501; Barker vs. Graham, 79 Penn., 106; Coggs 
va. Bernard, 1 Smith’s Leading Cases, p. 283; Knowles vs. R. R. 
Co., 38 Me., 55; Smith vs. Bank, 99 Mass., 605; Pulock vs. Wells, 
Fargo & Co., 109 Mass., 452. 


By tHe Court. 


If this is a contract of bailment, I have no doubt that the law 
contended for by defendant’s counsel is correct, i.¢., that when 
the deposit is for the benefit of the bailor (plaintiff), the bailee 
(defendant), if the service is gratuitous, is liable in law for loss 
by accident only in case gross negligence or bad faith on his 
part is shown. 

But the difficulty here is to decide whether this is a contract 
of bailment or of loan. In this case, the plaintiff's specific 
silver was not to be restored, but its nominal value in gold. 
In Sir Wm. Jones’ Essay on Bailments, pp. 74 and 75, the dis- 
tinction is drawn, that if the thing loaned is “ money, wine or 
oil and other things that may be valued by number, weight or 
measure, and are to be restored only in equal vaiue,” “as the 
specific things are not to be returned, the absolute property of 
them is transferred to the borrower, who must bear the loss of 
them if they be destroyed,” etc. On page 105 the learned 
author says: “It may be right also to mention that the dis- 
tinction before taken in regard to loans, between an obligation to 
restore the specific things and a power or necessity of returning 
others of equal value, holds good likewise in the contract of 
hiring and depositing ; in the first case it is a regular bailment: 
in the second it becomes a debt. 

Buffum vs. Merry, 3 Mason, 478, was decided by Judge Story 
in 1824. Here A. delivered cotton yarn to B. on a contract 
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that the same should be manufactured into plaids; B. was to 
find the filling, and was to weave as many yards of the plaids 
at fifteen cents per yard as was equal to the value of the yarn at 
sixty-five cents per yard. Held, that by delivery of the yarn 
to B. the property thereof vested in him. The learned Judge 
says that if the bailee is by the contract to return the specific 
article, changed by some process of manufacture, locatio operis 
faciendi, then it is a bailment, but here was a commutation of 
goods for goods. “Cotton yarn was here bargained for plaids 
to be delivered at a future time at certain stipulated prices.” 

In the case before me, silver is not to be manufactured into 
gold. Alchemy has not yet accomplished this. But $100 gold 
coin was to be given in exchange for the $100 of silver coin. 

In Smith vs. Clark, 21 Wend., 83, wheat was delivered to a 
miller to be made into ficur, he engaging to deliver for every 
four bushels and fifty-five pounds of wheat one barrel of super- 
fine flour. Held, that as there was no engagement to keep the 
wheat distinct, or that the identical wheat should be returned 
in the form of flour, it was a sale and not a bailment. 

When an article is delivered to be manufactured or altered 
and the specific thing is to be restored, it is not a contract of 
gale, but a regular bailment, locatio operis faciendi, and the 
bailor retains. his general property and the bailee acquires no 
interest in any part of the articles (as logs sawed into boards) 
by a mere part performance. Pierce vs. Schenck, 3 Hill, 28; 
2 Kent’s Com., 589 and notes. 

These cases are analogous to the one at bar. There was, 
indeed, no process of manufacture undertaken by the defendant 
in this case, but he undertook to do something with the silver, 
to accomplish which he, as a storekeeper, had special facilities, 
that is, to` give gold in exchange for the silver received from 
plaintiff, as an accommodation to him. I think thé property in 
the silver passed to defendant and he became a debtor of the 
plaintiff to that amount in gold. Such being my view, there 
was no bailiment, and judgment must be entered for plaintiff as 
claimed. 
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THE HAWAIIAN GOVERNMENT: vs. THE HAWAIIAN 
TRAMWAYS COMPANY, LIMITED, a Foreign Corpora- 
tion; and THEODORE GRAHAM GRIBBLE. 


APPEAL IN Equity From DOLE, J. 
Juty Term, 1889. 
Jupp, C.J., McCunty, Preston, Bickerton and Dore, JJ. 


A bill in equity may be dismissed for multifariousness where its 
form embarrasses the Court in the administration of justice. 


The bill alleged want of title in the defendant and contained a prayer 
for relief based thereupon. It also alleged non-performance on 
part of defendant, admitting its title, aud contained a prayer for 
relief based upon non-performance. 


Held, demurrable for multifariousness. 
OPINION OF THE COURT, BY PRESTON, J. 


This is an appeal from a decree of Mr. Justice Dole allowing a 
demurrer for multifariousness and dismissing the plaintiff’s bill. 

The substance of the bill and demurrer is sufficiently set 
forth in the opinion of Mr. Justice Dole, 

We agree with the result arrived at in the case, but desire to 
point out more specifically where we consider the frame of the 
bill objectionable. 

“To lay down any rule applicable universally, or to say what 
constitutes multifariousness, as an abstract proposition, is upon 
the authorities utterly impossible. The cases upon the sub- 
ject are extremely various; and the Court, in deciding them, 
seems to have considered what was convenient in particular 
circumstances, rather than to have attempted to lay down any 
absolute rule.” (Campbell vs. Macleay, 1 Milne & Craig, 617, 
per Lord Chancellor Cottenham.) 

“But although this bill is multifarious, no advantage has 
been taken of it by the pleadings, nor was the objection stated 
at the hearing. The objection must be taken by demurrer or 
plea, or be set up in the answer, and if it is not, the defendant 
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cannot claim any benefit from such defect. But though the 
party may waive the objection, the Court, proprio jure, may 
dismiss the bill, and will do it, where the form of the bill 
embarrasses the Court in the administration of justice.” Swayze 
vs. Swayze et al., 9 N. J. Eq., 279, per Williamson, Chancellor. 

Adopting these principles as correct, we proceed to consider 
some of the allegations and prayers in the bill. It is alleged 
that the defendant, the Hawaiian Tramways Company, is a 
foreign corporation, and that the defendant Gribble is the 
agent or manager of the company, and especially so acts in and 
about the construction and operation of the street railways of 
said company in Honolulu, and that said company claims to be 
possessed of the franchises concerning the construction of street 
railways conferred upon W. R. Austin, his associates, successors 
and assigns, by Chapter XXXIV. of the Laws of 1884, Chapter 
XVIII. of the Laws of 1886 and Chapter XXIII. of the Laws of 
1888, and that the plaintiff believes the company to be so 
entitled. 

Paragraph four of the bill is important and is as follows: 

“That said company further claims to be possessed of the 
rights, privileges and franchises conferred upon W. R. Austin, 
his associates and successors and their assigns, by Chapter LVI. 
of the Laws of 1888, but your orator has no information sufficient 
to allow it to state whether said company or said defendant 
Gribble, or either of them, is in fact so possessed thereof.” 

Paragraph seven alleges that the defendant company has 
entered and constructed its railway in and upon the streets 
mentioned in Chapter LVI. of the Laws of 1888. 

Paragraph ten alleges that in the construction of such rail- 
way in and upon the streets named in paragraphs seven, eight 
and nine, the defendants have habitually disregarded, disobeyed 
and ignored the conditions and requirements of their franchise, 
and paragraphs eleven, twelve and thirteen specify the breaches 
complained of and especially allege that the defendants have 
disobeyed the directions and instructions of the Minister of the 
Interior in respect of the streets mentioned in said Chapter LVI. 
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Paragraph fifteen alleges that the company has not performed 
the requirements of said Chapter LVI. 

By said Chapter LVI. the owner of the franchise is under 
greater restrictions and obligations than the owner of the fran- 
chise under the previous Acts. And it would appear from 
paragraph ten that the company, although its right is not con- 
ceded, has been. permitted to enter upon the streets mentioned 
in Chapter LVI. without objection and to muke the railway, the 
complaint being that the company has not obeyed the instruc- 
tions and directions of the Minister of the Interior. 

The first prayer for relief is contained in paragraph seventeen 
whereby the Court is asked to decide and declare whether the 
company or the defendant Gribble, or either of them was, at the 
respective dates of their entry upon the streets mentioned in 
paragraph seven, possessed of the franchises and privileges con- 
ferred by said Chapter LVI., and whether said defendants or 
either of them are now possessed thereof, and paragraph 
eighteen further prays that if neither the company nor the 
defendant Gribble was or is possessed as aforesaid, that they 
be enjoined to remove such railway and restore the strects to 
their former condition, and to refrain from doing any act of con- 
struction of a railway thereon until thereunto permitted by the 
Court or other competent authority. 

The latter part of this prayer is inconsistent with the former 
part, for if the defendants have not the right to the franchise, 
the Court cannot permit them to exercise it, and as the relief 
asked for is only contingent, as against each defendant, this 
case is within Seddon vs. Connell, 10 Sim., 87, and the bill is 
therefore demurrable. 

Paragraphs nineteen and twenty ask that if the Court shall 
tind the defendants or either of them to have been or to be 
possessed of the privileges conferred by said Chapter LVI., the 
defendants be commanded to construct the same according to the 
terms of said Act, on pain of having the franchise declared 
void. 

Other alternative relief is also prayed for. 
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It is not alleged that the defendant Gribble claims to be the 
owner or to be possessed of the privileges conferred by Chapter 
LVI., and therefore no order can be made against him in respect 
of breaches of the conditions of that Chapter. Neither is any 
discovery of the defendant’s title or right sought. 

For the foregoing reasons, as well as for those stated in the 
opinion of Mr. Justice Dole, we think that the bill is framed so 
as to embarrass the Court and the defendants, and is therefore 
demurrable. 

We affirm the decision and dismiss the appeal. The plaintiff 
may amend within twenty days if so advised. 

C. W. Ashford (Attorney-General), for plaintiff. 

F. M. Hatch and P. Neumann, for defendants. 


Decsston oF Doe, J., APPEALED FROM. 


The defendants have demurred to the bill of complaint for 
multifariousness, in that it contains allegations in the nature of 
a petition for a writ of quo warranto, and also allegations upon 
which it prays for an injunction and a writ of mandamus 
respectively. 

This ojection belongs to that class of cases where the several 
demands of the bill are so inconsistent with each other that the 
Court will not permit them to be litigated together, on account 
mainly of the inconvenience of so doing. The authorities prefer 
to term such a defect in pleading a misjoinder rather than a 
multifariousness. Campbell ws. Mackay, 1 Milne & Craig, 603. 
The bill in this case alleges that the Hawaiian Tramways 
Company, a corporation, is possessed of the franchise for con- 
structing and operating street railways in Honolulu, conferred 
by Chapter XXXIV. of the Laws of 1884, Chapter XVIII. of the 
Laws of 1886, and Chapter XXIII. of the Laws of 1888, and 
claims to be possessed of the further franchise relating to street 
railways in Honolulu, conferred by Chapter LVI. of the Laws of 
1888, but that the plaintiff does not know whether either of the 
defendants are possessed thereof. 
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The bill further recites the duties of the corporation in relation 
to the construction of such street railways as to grade, oLstruct- 
ing the streets during the process of construction, materials of 
grading between and along the rails, kind of rails, cte., and 
alleges several further obligations of the corporation, “if in fact 
and law it be possessed of the privileges and franchises conferred 
by said Chapter LVI. of the Laws of 1888.” 

The bill then recites the construction of railroads upon the 
additional streets mentioned in the franchise of the said statute 
of 1888, by the corporation, as well as upon the streets men- 
tioned in the earlier laws above referred to; and charges that 
in the construction of the work on all of the said strects the 
defendants have disregarded the requirements of their franchise, 
to the inconvenience of public traffic and to the injury of public 
interests, and specially charges that the additional obligations 
required by the franchise of 1888 have been neglected. 

The prayers of the bill are substantially as follows: 

1. That it may be decided whether either of the defendants 
was possessed of the franchise conferred by the statute of 1888, 
at the time the work of construction was begun upon the streets 
mentioned in such statute. 

2. That if neither of the defendants were then or are now pos- 
sessed thereof, they may be compelied by a mandatory injunc- 
tion to remove such railways from the said streets, and restore the 
same to their former condition, and to desist from further inter- 
ference therewith. 

3. That if the Court find either of the defendants to be pos- 
sessed of the said franchise, it shall command them to carry out 
its requirements with regard to the said streets and all other 
streets whereon they have constructed or are constructing or 
intend to construct such street railways, under peril of depriva- 
tion of such additional franchise; shall enjoin defendants 
against constructing and maintaining such railways upon any 
but the existing or legal grade of streets and bridges, or placing 
or operating such railways so as to interfere with street drain- 
age; shall decree the railway on Beretania street to be a public 
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nuisance and compel the defendants to remove the same, and 
restore the said street to ite original condition, and desist from 
all further railway construction thereon except flush with its 
existing or legal grade; shall order defendants to replace certain 
road material deposited by them on certain streets, with other 
road material as shall be approved by the Minister of Interior, 
and shall afford general relief according to circumstances. A 
temporary injunction is also prayed for, which was issued and 
afterwards modified, enjoining all construction not according to 
the requirements of the franchise conferred by the statute of 
1884, and it is asked that the same be made perpetual. 

It will be admitted, I think, that the main object of the bill 
is to contpel the defendants to perform the work of construction 
of strect railways under their franchise according to its require- 
ments, and so to protect public interests from injury through an 
improper performance. With a view to this relief, the plaintiff 
asks for the scttlewent of a preliminary question of fact, i.e., 
whether the defendants are possessed of the additional franchise 
conferred by Chapter LVI. of the Laws of 1888; and if this 
question should be decided in the negative, the plaintiff prays 
that the defendants be compelled, by what it terms a mandatory 
injunction, to remove their railways from the streets mentioned 
in such additional franchise and desist from further interference 
therewith, etc.; but if the Court should decide that the de- 
fendants are possessed of the said additional] franchise, it is asked 
for other injunctions and decrees as above set forth, based upon 
the alleged failure of the defendants to carry out their railway 
construction according to the requirements of their franchises. 

We find here an allegation of want of title and a prayer of 
relief based upon it, and allegations of non-performance or in- 
complete performance, admitting title, and prayers of relief based 
thereon. 

This statement of facts in the alternative does not apply to 
the whole subject matter, but only to a part, i.e., the franchise 
conferred by Chapter LVI. of the Laws of 1888, in which, with 
some modifications, the original franchise was extended to 
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several additional streets and parts of streets not included in 
the original franchise; moreover, there is what appears to be a 
prayer for an injunction (Section 27) to be issued, whichever 
way the said question of fact may be decided. 

The whole case as presented by the bill is somewhat com- 
plicated—the more so, because the submission of a proposition 
of fact in the alternative relates only to a distinct part of the 
subject matter, and the alternative relief prayed under such 
alternative allegation introduces an element of confusion into 
the consideration of the case. A difficulty of this kind appeals 
rather to one’s sense of expediency than of principle. Story’s 
Equity Pleadings, Section 280. Courts will not refuse to deal 
with cases raising diverse questions, even at the cost of con- 
siderable inconvenience, if they can satisfactorily adjudicate 
them, but where they cannot do so they will decline to interfere. 
Hoggart vs. Cutts, 1 Craig & Phill., 204. 

In the case before me the joinder of prayers for orders in the 
nature of writs of mandamus and of injunction is not a serious 
objection to the bill, for they are consistent with each other and 
with the main object of the proceedings. 

In regard, however, to the prayer for a discovery of fact and 
for alternative relief thereon, according to the finding of fact by 
the Court, one of which alternatives is a decree or a writ 
removing the defendants from certain streets. not for insufficient 
performance of a franchise, but for want of title in a franchise, I 
feel that there is a relief asked which is inconsistent with the 
general facts alleged and with the main object of the proceed- 
ings; it is, moreover, a question which may be litigated in a 
separate proceeding, and should not be permitted to confuse the 
solution of the main questions in issue. 

The demurrer is therefore allowed upon the first ground. 

44 
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WONG KO, Administrator Estate of WONG KIM, Deceased, 
vs. THE HAWAIIAN GOVERNMENT. 


APPEAL FROM Decision oF BICKERTON, J. 
JuLy TERM, 1889. 
Jupp, C.J., McCubtty, Prestoy, Bickerton and Dore, JJ. 


The Hawaiian Government sold a quantity of opium fo plaintiff, 
conditioned that it remain in bond until exported by plaintiff. 
The plaintiff had paid the purchase money for the opium, but 
before it was delivered to him it was destroyed by fire. 

Held, that defendant in holding the opium was not a mere gratuitous 
bailee; also, that the destruction of the opium belore delivery 
makes the deposit of the purchase price without consideration, 


OPINION OF THE COURT. 


Upon a carcful consideration of this case and the briefs sub- 
mitted, we are of opinion that the decision of Mr. Justice Bick- 
erton, filed on the 4th of April. 1889, should be affirmed, and 
we accordingly affirm the same and order judgment for the 
plaintiff for the amount claimed. 

The Government in holding the opium was not a mere 
gratuitous bailee. The condition of sale was that the opium 
should remain in bond until exported by the vendee to China 
or the United States, and the Government’s retention of the 
opium until the vendee should signify his readiness to so 
export it. prevented the delivery. 

The destruction of the opium before delivery makes the 
deposit of the purchase price without consideraiion.’ 

IV. R. Castle, tor plaintiff. 

C. W. Ashford (Attorney-General), for defendant. 


CONCURRING OPINION oF Doe, J. 


This was a sale of opium which was not completed by 
delivery ; it is claimed and not denied that the defendant under- 
took by the contract of saie to deliver the opium on board such 
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vessel, about to sail for San Francisco or China, as the vendce 
should designate; consequently something remained to be done 
by the vendor in regard to the articles sold, before the sale was 
complete, and this being the case, the risk remained with the 
vendor. If the contract had been merely that the vendee 
should receive or take the goods at his convenience, from what- 
ever place they were stored in, it would have been a completed 
sale so far as the vendor was concerned, and the risk would 
have been in the vendee. “If by the terms of the contract the 
seller engages to deliver the thing sold at a given place, and 
there be nothing to chow that the thing sold was to be in the 
meantime at the risk of the buyer, the contract is not fulfilled 
by the seller unless he delivers it accordingly.” (32 L. J. Q. 
B., 822, 355). 

Upon this ground, therefore, I think the judgment appealed 
from should be affirmed. 


Decision or BICKERTON, J., APPEALED From. 


The plaintiff claims of defendants the sum of five hundred 
and eighty-nine 88-100 dollars with interest from 30th day of 
April, 1886, for money had and received by the defendant for 
the'use of the plaintiff’s decedent, Wong Kim. The parties file 
the following stipulation: 

“It is hereby stipulated by and between the parties to the 
above entitled action, that no further evidence than this agree- 
ment be offered as to the fact of Wong Ko’s being the only 
appointed and acting administrator of the estate of Wong Kiin. 
deceased. 

That all of the evidence, both oral and documentary, now on 
file in the records of the case of Wong Kim vs. Soper in the 
Supreme Court, together with the Trial Justice’s notes of said 
case, may be used as the evidence in this case, and that no 
further evidence shall be offered or required herein. 

It is further stipulated and agreed that it shall be considered 
as an established fact and in evidence in this case, that after 
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the sale of the opium involved in this case, and before the 
great fire of April 18th, 1886, wherein the said opium was 
destroyed, that there were departures of vessels from Honolulu 
to San Francisco, by any one of which said Wong Kim might 
have exported said opium to San Francisco had he so desired, 
but that in fact he did intend to export the same direct to Hong 
Kong in China. 

Dated, Honolulu, March 28th, 1889.” 

It appears from the evidence that this opium was sold at 
public auction by L.J. Levey on April the 1st. 1886, under 
instructions from J. H. Soper, Marshal. permission having 
been granted by the President of the Board of Health as 
follows : 

“Permission is hereby granted to John H. Soper, Marshal, 
to enter at the Custom House at Honolulu, for sale in the 
Hawaiian Kingdom, the following, to wit: 500 tins of opium 
more or less, to be sold for export, either privately or publicly, 
the same having been seized as contraband (to be sold in bond) 
in accordance with the statutes of the Kingdom in such cases 
made and provided.” 

That the conditions of sale were cash. The opium was sold 
in bond to be exported out of the Kingdom either to America 
or China and to be delivered to the purchaser on board such 
ship as purchaser might designate. That at the sale the opium 
was knocked down to Wong Kim for the sum of $589 88. That 
he paid that amount and produces a receipt for the same. 
From this it would appear that Wong Kim was not to have the 
actual possession of the opium. Immediately after the auction 
the opium was counted and placed in a hand cart in the 
presence of Wong Kim, and a receipt was given by Mr. Mark- 
ham, the Port Surveyor, as follows: 

“ 363 tins, hf. 1b., April Ist, 1886. 

Received from Marshal J. H. Soper three hundred and sixty- 
three tins of opium in bad order more or less.” 

The opium was eventually taken to the Police Station where 
it was kept until the great fire, by which it was consumed. 
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It is claimed by defendant that several opportunities occurred 
during the interval between the purchase and destruction by 
fire, to send this opium to San Francisco, and the plaintiff not 
having taken advantage of these opportunities, the opium was 
here at his own risk, and that it was a gratuitous bailment on 
the part of the Government. 

I cannot agree with this proposition on the part of the defen- 
dant. Itis clear to me that Wong Kim had the option of send- 
ing it to China if he so desired, and that a reasonable time 
had not passed between sale and destruction. He was not 
required to send opium to San Francisco because there was an 
opportunity to do so. It was a sale, the purchase price was 
paid, but no delivery of the goods; and it seems to me that it 
is only right and just that the Government should refund this 
money. 

Judgment for the plaintiff for amount claimed with interest 
from the 30th day of April, 1886, and costs. 
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SAMUEL M. DAMON, Plaintiff, vs. M. DICKSON, and JOHN 
H. PATY, Assignee in Bankruptcy of M. Dickson, De- 
fendants. 


APPEAL IN Equity, FROM PRESTON, J., oN BILL oF INTERPLEADER. 
JuLY Term, 1889. 
Jupp, C.J., McCutiy, Preston, Bickerton and Dore, JJ. 


A clause in the Will of Mrs. B. was as follows: "I give all the resi- 
due of my property of whatsoever character to my sister Sarah 
(Mrs. B.) for her life, to hold and enjoy in all respects as she shall 
deem wise and proper, with remainder to her children, share and 
share alike. Should either of them die b-fore the mother and 
leaving one or more children, such child or children to have the 
share the parent would have received, if living.” 


Held, this created a life estate in Mrs. D. with a vested remainder in 
her children. The share of M. Dickson, defendant, asa son of 
Mrs. D. in the residuary estate of Mrs. B., vested in him at her 
(Mrs. B.’s) death, and passed to his assignee in bankruptcy. 


A remainder may be limited after a life estate in personal property. 


OPINION OF THE Court, BY McCuLty, J. 


The statement of the case will be found below in the opinion 
of Mr. Justice Preston, from whose decree appeal was taken. 
We affirm the opinion and decree therein, with a brief exposi- 
tion of our views. 

The case turns on the construction to be given to the follow- 
ing clauses in the will of Mrs. Catharine Bates, admitted to 
probate in 1883. “I give all the residue of my property of 
whatsoever character to my sister Sarah (Mrs. Dickson) for 
her life, to hold and enjoy in all respects as she shall deem wise 
and proper, with remainder to her children.” The question is 
whether this created a life estave with a vested remainder, or 
was an absolute devise to Mrs. Dickson. 

If the words, “in all respects as she shall deem wise and 
proper,” had been omitted, a contention that the former was not 
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the legal effect of the will could only be maintained on the 
common law doctrine that there could be no limitation over of a 
chattel, and that a gift for life carried the absolute interest. 

This is claimed by counsel for the defendant, M. Dickson. 

This doctrine may be considered to have become obsolete, by 
the distinction taken between the use and property, which 
resulted finally in the doctrine that a gift for life of a chattel was 
a gift of the use only and the remainder over was good as an 
executory devise. The exception to this rule is the necessary 
one in the case of a bequest of specific things which can only be 
used by the consumption of them, as wine, corn, hay and fruits. 
Kent’s Com., 2, 352. Porter vs. Tournay, 3 Ves., 811. In Smith 
vs. Bell, 6 Peters, at p. 78, Chief Justice Marshall says: “The 
rule that a remainder may be limited after a life estate in per- 
sonal property is as well settled as any other principle of our 
law ;” and in Allen Adam vs. Carpenter, 12 Cush., at page 387, 
Chief Justice Shaw says: “We have no doubt that personal 
property may be given to one for life, with a remainder to 
another absolutely.” There is no reason, in our view, why we 
should adopt now this antiquated common law rule in order to 
defeat an obvious intention of the testator. 

This is a devise to the sister to hold and enjoy for life, with 
remainder to her children. 

Against these plain and legally well understood words, is set 
the expression, “in all respects as she shall deem wise and 
proper,” and it is claimed that they are repugnant to and defeat 
the provision for a life estate and remainder. But if they were 
repugnant, why should it be considered that they predominated 
and controlled the other plain terms of the clause? The plain 
legal phrases which gave a life estate and a remainder should 
rather predominate and, if need be, abrogate the weaker indeter- 
minate phrase. We do not, however, see that there is a repug- 
nancy. The words have not a very definite meaning. They 
are unnecessary, but not conflicting with the estate which is 
clearly established by apt legal words. We read them as 
superfluously expressing that the devisee was to have an unre- 
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stricted enjoyment of the life estate. It was not under the con- 
trol of trustees. There was no limitation of the uses to which 
the income might be employed. There was a power (which 
would have existed without these words) to change the form of 
investment. But they do not extinguish the vested remainder. 

In Smith vs. Bell, quoted above, the words of tne devise were: 
“I give and bequeath my personal estate unto my said wife to 
and for her own use and benefit and disposal absolutely ; the 
remainder of the said estate, after her decease, to be for the use 
of my said son.” The Court held that as the intent was clear to 
make a present provision for the wife and a future provision for 
the son, the last clause, establishing a remainder, could not be 
expunged or rendered totally inoperative by the words “ dis- 
posal absolutely.” In Smith vs. Van Ostrand, 64 N. Y., the 
Court of Appeals held that a remainder may be limited upon a 
bequest of money as well as of other personal property, and the 
testator may confide the money to a legatee for life, trusting to 
such legatee to preserve the fund for the benefit of the remainder 
man, in which case the legatee for life becomes trustee of the 
principal during the continuance of the life eatate. 

The construction we give is fully supported by the reasoning 
and the authorities cited by the learned Justice, whose opinion 
follows hereafter. Decree will be signed accordingly. 

W. A. Whiting, for plaintiff. 

P. Neumann, for defendant Paty, aesignee. 

Cecil Brown and A. &. Hartwell, for defendant M. Dickson. 


ConcurrinG Opinion oF Dore, J. 


The case of Smith vs. Bell, above quoted, bears strongly upon 
the main question in this case, and, if it may be relied upon as 
authority, is probably sufficient to carry the point; but its value 
as a precedent is questioned by Judge Hoar in Giffard vs. Choate, 
100 Mass., 346, as follows: “An absolute power of disposal in 
the first taker is held to render a subsequent limitation repug- 
nant and void. A somewhat different doctrine is perhaps to be 
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found in Smith vs. Bell, 6 Pet.,68; there a legacy to a wife ‘to 
and for her own use and benefit and disposal absolutely, the re- 
mainder of said estate, after her decease, to be for the use of the 
testator’s son,’ was held to create a life estate only in the wife with 
a vested remainder in the son. The authority of the decision is 
somewhat impaired by the circumstance that no counsel were 
heard on behalf of the party against whom it was made, and 
the atteution of the Court does not seem to have been drawn to 
the authorities in favor of the opposite conclusion. But the 
decision is made to rest upon the fact that the remainder was 
the only substantial provision made by the will for the testator’s 
only child; and there were no words directly extending the 
wife’s interest beyond her own life.” 

In the case of Harris vs. Knapp, 21 Pick., 415, 416, it was 
held that a devise “to my said daughter Mary Harris, for her 
use and disposal during her life; and whatever shall remain at 
her death, I give the same to her two daughters, Dorothy and 
Sarah, in equal shares ;” gave the devisee a right to dispose of 
the whole principal. The cases of Attorney-General vs. Hall, 
Fitzgibbon, 314; Jackson vs. Bull, 10 Johns., 18; Ide vs. Ide, 10 
Mass., 504; Burbank vs. Whitney, 24 Pick., 146; and many 
others have adopted the same principle of construction. The 
words of the devise in Smith vs. Bell would seem to bring it 
within the principle of Harris vs. Knapp and the other cases 
mentioned ; these words are, “ which personal estate I give and 
bequeath unto my said wife Elizabeth Goodwin, to and for 
her own use and benefit and disposal absolutely ; the remainder 
of said estate, after her decease, to be for the use of the said 
Jessie Goodwin.” 

In the case before the Court the important words of the devise 
are: “To my sister Sarah for her life, to hold and enjoy in all 
respects as she shall deem wise and proper, with remainder to 
her children share and share alike.” Do these words come 
within the class of cases referred to above? I feel that the view 
of the Court on this point is the correct one. The words “ for her 
life” imply a life estate, and there are no controlling words 
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necessarily inconsistent with such a construction. The words 
“with remainder” (to her children) are customary words to 
express a devise to take effect upon the extinction of a life 
estate; I think they may be said to be technical words with an 
understood meaning; they do not have the same meaning as 
the words “ whatever shall remain at her death,” in the case of 
Harris vs. Knopp. With this clear statement in the case before 
us of a devise of a life estate, with an absolute estate to take 
effect upon the extinction of the life estate, the other words, “ to 
hold and enjoy.in all respects as she shall deem wise and 
proper,” are not sufficiently incensistent with or opposed to such 
a construction as to seriously weaken it; they may, on the other 
hand, be read, without violence to their common meaning, so as 
to be perfectly in keeping with the theory of a devise of a life 
estate with remainder over. I have found no case which would 
support such a construction of the words of this devise as would 
give the absolute right of disposal to the first devisee. 

I therefore concur in the conclusion of the opinion of the 
Court. 

DECISION oF Preston, J., APPEALED FROM. 


The bill alleges that on the 7th July, 1888, the defendant M. 
Dickson was adjudged a bankrupt, and that the defendant Paty 
was duly appointed assignee; and that said Dickson, on his 
bankruptcy, became divested of all interest and title in his 
property, and that on October 23, 1888, the plaintiff, at the 
request of said Dickson, was appointed attorney for him in con- 
nection with and for other heirs of Sarah Dickson. That in 
the year 1883, one Catharine Bates died in the State of Ohio, 
U.S. A., and her last will and testament was duly probated on 
or about March 23, 1883, in the Probate Court of Hamilton 
County, in said State of Ohio. That among other provisions in 
said will is the following bequest: “I give all the residue of my 
property of whatever character to my sister Sarah for her life, to 
hold and enjoy in all respects as she shall deem wise and proper, 
with remainder to her children share and share alike. Should 
either of them die before the mother and leaving one or more 
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children, such child or children is to have the share the parent 
would have received if living.” That said Sarah Dickson diced 
in Honolulu on or about July 26, 1888, and amorg other chil- 
dren of her’s surviving is the defendant M. Dickson. That 
plaintiff, on December 24, 1888, received from one Joshua 
H. Bates, executor of the will of said Catharine Bates, the sum 
of $7477 as the share of the defendant M. Dickson, of the pro- 
perty held under said will, and that the sum of $7102 of said 
money or fund is now in San Francisco under the control of the 
plaintiff. That defendant Paty, as assignee in bankruptcy of 
said defendant Dickson, has claimed of plaintiff said money or 
funds in his hands, and has demanded that the same be paid to 
him, and threatens plaintiff with a suit or action for the same, 
said demand being made on March 9, 1889. That said de- 
fendant Dickson also claims of plaintiff said moncys or funds, 
and threatens plaintiff with suit or action for same, a demand 
for same having been made on March 12th. The bill contains 
the usual allegations of no interest, ete., and prays that the 
defendants may interplead their said claims, and for liberty 
to pay the said sum of $7102 into Court, and for an in- 
junction. 

The defendant, M. Dickson, by his answer admits all the 
allegations in the bill, and further says that the said sum of 
money in the hands of plaintiff, or paid into Court by him, was 
collected by plaintiff as the attorney-in-fact of the defendant 
under power of attorney duly executed and delivered subsequent 
to the filing of his petition in bankruptcy and adjudication as a 
bankrupt (and revoked previous to the filing of said bill), and 
was not at the date of the filing of said petition for adjudication 
for bankruptcy a part of his estate, and as such returnable by 
him asa part of his estate, nor did the defendant have any 
interest or title to same on said seventh day of July, 1888. 
That said money did not become vested in him nor was he en- 
titled to the same until on or about the 26th day of July, 1888, 
and that said money is property acquired subsequent to and after 
the adjudication of the defendant as a bankrupt, and that there- 
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fore the defendant Paty, as assignee, is not entitled to recover 
said money, nor is he as such assignee entitled to the possession 
thereof. 

The defendant Paty, by his answer, alleges that the defendant 
Dickson, on the seventh day of July, 1888, filed his certain 
schedule containing, among other things, an inventory of his 
assets, but failed to set forth ın his schedule his interest in the 
estate of Catharine Bates. deceased, being the sum of money 
then in the hands of the plaintiff or deposited in Court. That 
the said sum collected by plaintiff, under power of attorney trom 
the defendant Dickson, was the property of said defendant on the 
said seventh day of July 1888, and as such was part of his estate 
in bankruptcy, whereunto the defendant Paty is entitled by 
virtue of the provisions of the Act. Chapter XX XV. of the Session 
Laws of 1884, as assignee of said defendant Dickson, and asks 
for a decree declaring that the defendant Paty, as such assignee, 
is entitled to receive said moneys for distribution among the 
creditors of said Dickson. 

The case was heard by me on the bill and answer. 

Mr. Brown, on behalf of the defendant Dickson, contended: 
That by the will of Catharine Bates the residue of her estate 
was bequeathed to Sarah Dickson, without the intervention of a 
trustce, and that no present interest or income was devised to 
any of the children of Sarah Dickson. That by the common 
law, personal property cannot be the subject of estates other 
than absolute ownership, and the creation of estates therein 
cannot be accomplished. The Legislature not having passed 
any Act altering the common law, the devise to Mrs. Dickson 
was absolute, there being no trustee to hold the intermediate 
estate between the death of the testatrix and the vesting of the 
estate absolutely in defendant Dickson, therefore he had no 
estate contingent or vested in the estate of Mrs. Bates return- 
able by him in his schedule as an asset. It was not the inten- 
tion of the testatrix to give Mrs. Dickson an estate for life only, 
but by the terms of the devise an absolute power to hold and 
enjoy the same as she thought proper. This would have author- 
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ized an nbsolute disposition or sale of the property during her 
lifetime. There was no liability from Mrs. Dickson to her chil- 
dren or grandchildren. No estate passed or vested in Dickson 
until the death of his mother; it was a contingent remainder based 
upon the survival of the mother, but vested to save a lapse ir 
any children of defendant that might he in esse at the death of 
the testatrix, or bern during the life of Mrs. Dickson, or, in 
other words, an estate in expectancy, of which he was to have 
the possession only if he survived his mother. 

Counsel cited Jarman on Wills, Chap. 25; Smith vs. Pendell, 
19 Conn., 112; Afoody vs. Walker, 16 Vesey, Jr., 283; Leak vs. 
Robinson, 2 Me., 363; Lock vs. Lamb, L. R. 4 Eq., 6, 372; Olney 
vs. Hull, 21 Pick., 311; Parker vs. Crosby, 32 Barb., 184; Daintry 
vs. Daintry, 6 T. R., 8307; Rewalts vs. Ulrick, 23 Penn. St., 388; 
Amelia Smith’s App., Ib. 9, 420; Moffatt vs. Strong, 10 John., 12. 

Mr. Neunann, on behalf of the defendant Paty, contended 
that the authorities cited by counsel for defendant Dickson do 
not support the proposition that no estate in remainder or by 
executory devise in personal property can be created by will. 
The bequest over to the children of Mrs. Dickson is a vested 
and not a contingent remainder. A remainder is an estate so 
limited as to be immediately expectant on the natural termina- 
tion of a particular estate, created by the same instrument which 
calls its life into the particular estate. A contingent remainder 
arises where the estate is limited to take effect before or after 
the termination of the particular estate and not at its termination, 
and depends upon the happening of an uncertain event. The 
will of Mrs. Bates allows of no other construction than that the 
bequest to the defendant Dickson is not a contingent buta 
vested remainder, which took effect upon the termination of a 
life estate granted to his mother. 


By THE Court. 


I have considered the various authorities cited, and also the 
facts as they appear in the pleadings, and am of opinion that 
the share of the defendant Dickson, in the residuary estate of 
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Mrs. Bates, vested in him at her death, subject to be devested 
only on his death during the life of his mother, having no chil- 
dren, and therefore that the defendant Paty, as assignee in 
bankruptcy of the defendant Dickson, is entitled to the fund 
in Court. 

The contention made on behalf of the defendant Dickson, that 
personal estate cannot be the subject of estate (interests) other 
than absolute ownership, cannot, I think, be supported. 

In Amelia Smith’s Appeal, 23 Penn., 9, the words in the will 
were: “J will and bequeath all my property, real and personal, 
to my children * * * to be equally divided between them. 
In case of the death of my children without issue, his, her or 
their portion or portions to be equally divided among the sur- 
vivors;” and the Court say: “There is nothing in this devise 
to take it out of the gencral rule; not one word indicates an 
intention to limit the first takers to a life estate.” 

In Mrs. Bates’s will it seems to be beyond contention that 
Mrs. Dickson took only a life interest in the residue. 

In The Erecutors of Moffatt vs. Strong, 10 Johns., 12, the 
bequest was to the heirs, and if any should die without issue, 
to be divided among the survivors; the Court, per Kent, C. J., 
held that it was an executory bequest, and approved the doc- 
trine laid down in Nicholls vs. Skinner (Prec. in Chan., 528), 
that personal property may be bequeathed subject to limitation. 
“The limitation being valid, the general rule is that the devisee 
has not power to defeat it. * * * The devisee has only the 
use and not an absolute interest in the property devised.” 

In Hyde vs. Parrat, 1 Peere Williams, 1, the Court held that a 
devise of chattels to a wife for life, and atterwards to son, was 
a good devise over. 

In Tissen vs. Tissen, Ib., p. 500, the Court held that under a 
devise of personal estate to a son, and if he die under age and 
without issue, to testator’s brother, the brother took after the 
son’s death. Hughes vs. Sayer, Ib., p. 588, is to the same effect. 

In Upwell vs. Halsey, Ib., 650, it was held that when a testator 
devised such part of his personal estate as his wife should leave 
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of her subsistence, should go to his sister, the devise over was 
good, and the Conrt said: “It is now established that a personal 
thing or money may be devised to one for life, remainder over.” 
This case was decided in 1720. 

In Lock vs. Lamh, L. R. 4 Eq., 374, it was held that a bequest 
to children, as they shall attain twenty-one, to take effect upon 
the death of an annuitant, vested the property (personal) in 
them at their birth, subject to their attaining that age. 

In Smither vs. Willcock, 9 Ves. Jr., 233, the testator bequeathed 
personal estate and money arising from sale of real estate to his 
wife for life, and from and after her death the capital to be 
divided between the testator’s brothers and sisters (named), in 
equal shares, but.in case of the death of any of them in the life- 
time of the wife, the share of him or her so dying to be divided 
between their, his or her children. One of the testator’s brothers 
died in the lifetime of the testator’s widow without having had 
achild. The Master of the Rolls (Sir William Grant) declared 
the share of the deceased brother to be vested, subject to be 
devested only in the event of his death in the lifetime of the 
testator’s widow, leaving children, and consequently, that event 
not having happened, his representative was entitled. 

In Smith vs. Ostrand, 64 N. Y., 278, it was held that a 
“remainder may be limited upon a bequest of money as well as 
of other personal property, and the testator may confide the 
money to a legatee for life, trusting that such legatee will pre- 
serve the fund for the benefit of the remainder man, in which 
case the legatee for life becomes trustee of the principal during 
the continuance of the life estate.” See also Maughan’s Will, 
3 Hawn., 233; Harrison vs. Foreman, 5 Vesey Jr., 207; Basher 
vs. Crosby, 32 Barb., 184. 

Section 14 of the Bankruptcy Act enacts that “The bankrupt 
shall be divested of all his title and interest in his property 
from the day of his failure,” and I therefore hold that the 
defendant Dickson was by operation of law divested of his 
interest under the will of Mrs. Bates upon the filing of his peti- 
tion, and that such interest became vested in his assignee, Paty. 


704 JULY TERM, 1889. 


The decree will allow the plaintiff his costs out of the fund in 
Court and will contain a declaration according to this decision. 

I have not thought it necessary to decide whether property 
acquired by a bankrupt, after adjudication and before his 
discharge, would belong to his assignee, as the point does not 
arise in this case. 


IN THE MATTER OF THE AMERICAN BRIGANTINE 
CONSUELO. 


In ADMIRALTY. APPEAL ON DEMURRER. 
JULY TERM, 1889. 


Jupp, C.J., McCuLLY, Preston, BicKerroxn and Dore, JJ. 


Chapter VII. of the Laws of 1886 is not repealed by Chapter LXXIII. 
of the same year. 

Opium concealed in the manner described in Chapter VII of the Laws 
of 1886, must be deemed to be with fraudulent intent, and in 
violation of the laws restricting the importation of opium, as well 
as those prohibiting it. 

The vessel which commits the aggression is treated as the offender, 
as the guilty instrument or thing to which the forfeiture attaches, 
without any reference whatever to the character or conduct 
of the owner, or the complicity of the master or other officer in 
the illicit act. 

The libel sufficiently avers the offense under the statute, in alleging 
that at the time of the arrivai of the brigantine in the port of 
Kahului, there was contained on board the opium placed as 
described, 


OPINION OF THE CourRT, By McCuLty, J. 


The Attorney-General, April 29, 1889, filed a libel and com- 
plaint against the American merchant brigantine Consuelo, 
then lying in the port of Kahului, Island of Maui, whereof J. T. 
Robertson was master, etc., and against all persons lawfully 
intervening, charging that this vessel arrived within this King- 
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dom at the port of Kuhului, on the 21st of April, on a voyage 
from San Francisco, and entered at the Custom House in 
Kahului. . 

That at the time of her arrival there was contained on board 
three hundred tins of opium, about one hundred and fifty 
pounds, “and that the said opium was then and there concealed 
in a certain secret and disguised place constructed in said 
brigantine, to wit, in a secret and hidden pit and box beneath 
floor of the lazaret and near the rudder-post of said brigantine.” 

That the said opium was not legally brought into the King- 
dom, and praying that process issue and that the vessel and 
the opium be seized and decreed forfeited for the use of the 
Hawaiian Government, etc. 

The seizure was made as prayed for. Before Mr. Justice 
McCully in Chambers, Mr. A. S. Hartwell, proctor for respon- 
dents, submitted the following : 


DEMURRER TO THE LIBEL. 


The Oceanic Steamship Company, a foreign corporation 
incorporated and existing under the laws of the State of Cal- 
ifornia, United States of America, as sole owner and claimant 
of said American brigantine Consuelo, intervening to the 
libel and complaint of the Hawaiian Government, by Clarence 
W. Ashford, Attorney-General of the Kingdom, against said 
brigantine and all persons lawfully intervening for their interest 
therein, by protestation, not confessing or acknowledging any 
of the matter and things in the libellant’s said libel and com- 
plaint contained to be true in such manner and form as the 
same are therein and thereby alleged, demurs to said libel and 
complaint and for causes of demurrer says: 

1. That by the laws of the Hawaiian Islands it doth not 
pertain to this honorable Court, nor is it within the cognizance 
of this Court at all, to interfere respecting the said brigantine, 
her boats, tackle, apparel or furniture, nor to condemn the 
same or any part thereof as forfeited to the use of the Hawaiian 


Government. 
45 
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2. That by the laws of the Hawaiian Islands said libel and 
complaint and the matters therein contained, in manner and form 
as the same are therein stated and scet forth, are not sufficient to 
work a forfeiture of, or to enable this honorable Court to con- 
demn as forfeited to the use of the Hawaiian Government, said 
brigantine, her boats, tackle, apparel or furniture. 

3. That Section 3 of Chapter VII. of the Session Laws of 
1886, entitled “An Act supplementary to Article 26, Chapter 
IX. of the Civil Code,” and approved the 12th day of July, 
A.D. 1886, and particularly that part of said Section which 
reads, “and all ships or boats coming into any port of this 
Kingdom, having opium on board concealed in false bulkheads, 
false bows, double sides or bottom, or in any secret or disguised 
place whatsoever, constructed in such ships or boats, shall be 
forfeited,” is in conflict with the provisions of Chapter LXXIII. 
of said Session Laws of 1886, entitled “An Act to regulate the 
importation and sale of opium in this Kingdom,” and approved 
the 15th day of October, A.D. 1886, and is also unconditionally 
repealed by Section 11 of said last above mentioned Act. 

4. That there is not now in force any law of the Hawaiian 
Islands whereby this Court can or ought to pronounce in favor 
of said libel and complaint, or decree a forfeiture of said brig- 
antine, her boats, tackle, apparel or furniture, for or by reason 
of any of the matters and things in said libel and complaint 
stated and set forth. 

5. That said libel and complaint is in other respects uncer- 
tain, informal and insufficient. 

Wherefore the respondent prays that said libel be dismissed, 
that it be allowed to go without day, that it have its reason- 
able costs herein most wrongfully sustained, that its bond 
hercin filed and given for obtaining the release of said brigan- 
tine be cancelled, and that this honorable Court make such 
further and other order in the premises as may be deemed con- 
cordant with justice. 

Hearing being had, the demurrer was overruled May 10th, 
whereupon appeal was taken to the Court in Banco. 
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At the July Term the proctor for the respondents p-esented 
the following argument: 


BRIEF oF COUNSEL FOR OWNERS AND CLAIMANTS. 


1. The cases in this Court are: 

The Alden Besse, before Harris, C. J. 

The Mary Belle Roberts, 3 Hawn., 823. 

The Kalakaua, 4 Hawn., 325. 

The C. D. Bryant, before Preston, J. 

The statute (Section 655 Civil Code) under which these 
cases, except the Bryant, were brought, is equally peremptory 
with that under which the present libel is brought, in requiring 
that the vessel in which dutiable goods are imported, without 
payment of duties thereon, “shall be forfeited.” 

The Court in The Alden Besse refused to decree the forfeiture, 
the master or owner not being implicated. 

The Full Court expressed a similiar view in the Kalakaua 
case. These are later cases than that of the Mary Belle Roberts, 
(in which the Court held that the ship may be forfeited by the 
unlawful proceeding of the master), and are fairly to be 
regarded as establishing the law that unless the master or 
owner is implicated, the ship will not be forfeited. 

In the case of the Bryant, the only question argued and 
decided was the meaning and construction of the Act in respect 
of the words “concealed or disguised place,” which, as counsel 
for the claimants argued, should require proof that the place was 
expressly prepared for such concealment, but the Court held that 
it was enough if it was in fact a concealed or disguised place. 

In the present case, the libel does not aver the material fact 
for forfeiture, that the master or owner was guilty of complicity, 
either by gross negligence or otherwise, in the concealment of 
the opium. 

It is not enough to aver that, ‘‘the bringing of said opium 
into this Kingdom was unlawful,” unless the unlawfulness is 
specified. U.S. vs. Claflin, 13 Blatch., 178. The libel does not 
even charge that the opium was brought into this Kingdom, but 
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merely that it was on board the vessel “at the time of its 
arrival.” It may have been placed there on its arrival, for all 
that appears in the libel. 

2. The libel prays that this vessel be confiscated, on the 
bare assertion that, “at the time of its arrival at the port of 
Kahului (April 21 last), there were on board three hundred 
tins of opium concealed in a secret and hidden pit and box 
beneath the floor of the lazaret and near the rudderpost of said 
brigantine.” 

This is not an averment that the ship came into the said port 
having the opium on board, and unless it brought the opium 
into the port, there is no case under the statute. No inferences 
ought to be made against the ship in such a highly penal 
proceeding. 

3. The Act of July 12, 1886, is superseded and repealed by 
that of October 15, 1886. 

The former Act is entitled, “ An Act supplementary to Article 
26, Chapter IX. of the Civil Code,” which Article 26 is entitled, 
“Of Smuggling and other Frauds against the Revenue Laws.” 
The supplementary Act is clearly intended to prohibit the 
importation of opium, and to facilitate the detecting of such 
importution. 

Section 8 of the earlier Act declares that, “any person who 
shall be in any way knowingly concerned in carrying, removing, 
depositing or concealing, or in any manner dealing with any 
opium or other article, the importation whereof is prohibited 
* x * shall be punished,” and Section 3 declares that, “all 
ships coming into any port of this Kingdom having opium on 
board, concealed, etc., shall be forfeited.” 

On the other hand, the later Act is entitled, “ An Act to 
regulate the importation and sale of opium in this Kingdom,” 
which the former Act absolutely prohibited. It is impossible 
to say with reason that under the later Act, allowing opium to 
be imported and sold by licensed dealers, all persons carrying 
or dealing in opium shall be punished therefor. It is equally 
wrong to hold that under the same Act all vessels shall be 
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forfeited if they come into port having opium on board, “ con- 
cealed in any secret or disguised place.” Opium is an article 
which, like wine or cigars, could properly and lawfully be kept 
in secret and hidden piaces on board. 

The Act of October 15 is plainly opposed to that of July 12, 
the one absolutely prohibiting, the other absolutely allowing, 
the importation and use of opium. The former Act could not 
properly be strained into meaning, “An Act to promote the 
business of licensed opium dealers ;” certainly it was not an Act 
to regulate (but to prohibit) the importation and sale of opium. 

To give to the earlier Act the meaning and object now sought 
to be given it, would require the Court to say that its title does 
not properly express such meaning and object, and therefore 
that it is unconstitutional for such intent. 

The libel can be sustained only by reading the earlier Act as 
modified by the later, as follows: “Section 8. Any person 
not a licensed dealer in opium, or one who has a physician’s 
certificate that opium is a proper remedy for the disease from 
which he is suffering, who shall be concerned in carrying or 
dealing in opium, shall be punished,” etc. 

“Section 3. All ships, etc., having opium not imported by 
or belonging to a licensed dealer or purchased by any person 
having a physician’s certificate * * * shall be forfeited.” 

It is enough to say that the libel is not drawn to meet the 
Act ag so modified. The illustration shows that such a result 
or meaning could not be extracted from the July Act con- 
sistently with the object expressed in its title. 

4, The still later Act of September 11, 1888, re-enacted in 
terms the Act of 1880, prohibiting the importation of opium 
except by the Board of Health, and expressly repealing the Act 
of October 15, 1886, does not operate to re-enact the Act of July 
12, 1886. 

In the King vs. Yung Hong, this Court recently held that 
the Act of 1880 was not in force. by reason of the attempted, but 
as the Court held uncertain and provisional, re-enactment at the 
Special Session of 1887. Ante, page 359. 
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In the King vs. Young Tang (ante, page 49), the Court had 
also held that the Act of 1880, making the possession of opium 
an offense, was not in force after the Act of October 15, 1886. 

The Act of September 11, 1888, contains a clause to the effect 
that no person or vessel is thereby exempted from the penalty 
“ prescribed by the laws of the Kingdom against smuggling.” 
But this libel is not brought to enforce a penalty prescribed by 
the laws against smuggling, but under the remarkably sweep- 
ing and peremptory Act of 1886, whereby “all ships coming 
into any port in this Kingdom having opium on board, con- 
cealed in any secret or disguised place whatsoever constructed 
in such ships, shail be forfeited.” 

In considering whether this Act of July 12, 1886, is now in 
force, the decision in The King vs. Bradley, 4 Hawn., 187, is 
immaterial, for that case decided that a conviction on an 
indictment for smuggling opium required a sentence of fine and 
imprisonment under the prohibiting Act of 1874, and did not 
allow a sentence of fine or imprisonment under the 655th 
Section of the Civil Code, re-enacted in Section 12, Chapter 
LXX. of the Penal Code. 

In the Bradley case, the defendant by importing opium had 
violated the express prohibition against its importation con- 
tained in the Act of 1874, and it was immaterial whether in sgo 
doing he had or had not violated the provision against smug- 
gling contained in the 655th Section. 

The remark of the Court in the Bradley case, that “ notwith- 
standing that opium is now prohibited, it is still an object of 
smuggling,” was in no way necessary in order to decide that 
the defendant could be sentenced under no other Act but that 
of 1874, which he had in terms violated. But whether that view, 
which the Court then expressed as to the meaning of the word 
“smuggling,” was obiter dictum or not, the case presented by 
this libel is not affected by it, for the sole question now arising 
is whether the Act of July 12, 1886, is still in force. 

By the reasoning of the Court in the Young Tang case, the 
Act of July 12 was repealed by the Act of October 15. 
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If, as this Court held in the Young Tang case, the October 
Act repeals by implication the Act of 1880 prohibiting private 
importation of opium, it must by force of the same reasoning 
be held that it repeals the July Act, which punishes anyone 
concerned in or dealing with opium, and confiscating every 
ship having it on board in any secret place. 

5. To construe the Act so as to require the forfeiture of the 
vessel for no act, negligence or fault of either the owner or 
captain, but from the mere fact that on its arrival here opium 
was on board in a concealed place, would violate the provisions 
of the treaty by which the property of American citizens is 
entitled to “ ample protection.” Such a view of the law would 
not be ample protection, for it would allow the confiscation of the 
whole fleet of American merchant vessels doing business with 
this country, since no vessel can be absolutely exempt from 
having opium stowed away upon it, by passengers or by the 
crew. 

“ An Act of the United States ought never to be construed to 
violate the law of nations, if any other possible construction 
remains, and not to affect neutral commerce further than is war- 
ranted by the law of nations, as understood in the United 
States.” Murray vs. The Charming Betsey, 2 Cranch’s R., 
64. 

“The maxim that penal laws are to be construed strictly does 
not imply that the intention of the Legislature, as manifested by 
their words, is to be overruled; but that in cases where the 
intention is not distinctly perceived, where, without violence to 
the words or apparent meaning of the Act, it may be construed 
to embrace or exclude a particular case, where the mind balances 
and hesitates between the two constructions, the more restricted 
construction ought to prevail—especially in cases where the act 
to be punished is in itself indifferent, and is rendered culpable 
only by positive law.” The Adventure and Cargo, 1 Brocken- 
brough’s R., 235. 

On the whole, counsel for the owners claim that the ship 
ought not to be forfeited on this libel. 
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By THE Court. 

The point in the demurrer numbered three specifically sets 
up that the Act under which this libel is brought has been 
repealed by a later statute, by being in conflict with the pro- 
visions of it and by the general clause found in Section 11 that 
laws in conflict are hereby repealed. 

The former Act is Chapter VII. of the Laws of 1886, approved 
July 12, the latter is Chapter LXXIII. of the same year, ap- 
proved October 15. Chapter LXXIII. is “An Act to Regulate 
the Importation and Sale of Opium in this Kingdom.” It 
provides that a license may be granted to one person to im- 
port and sell opium in this Kingdom. The licensee is author- 
ized to import opium through the Custom House, paying a 
duty of fifteen per cent. ad valorem and a stamp charge of one 
dollar on each half-pound imported. All opium seized which 
has been brought into the Kingdom without paying duty, and 
all opium which has not been stamped, shall be forfeited to the 
Government, and shall be stamped and may be disposed of to 
the purty who has received the license, upon his paying the duty 
and the stamp. 

This ie all which this Act contains relating to the importing 
of opium, and it is impossible to conceive in what way it con- 
flicts with and so repeals the provision in Chapter VII., that all 
ships coming into any port of the Kingdom having opium on 
board concealed in false bulkheads, false bows, double sides or 
bottom, or in any secret or disguised place whatsoever, con- 
structed in such ships or boats, shall be forfeited. Opium con- 
cealed in the manner described must be deemed to be so with a 
fraudulent intent, and in violation of the laws restricting the 
importation of opium as well as of those prohibiting it. It would 
equally be so if it could be supposed, as was suggested in the 
argument, that it was done by the one licensed dealer who 
was authorized to import, for he must pay duty and have 
his tins stamped. The provision of Chapter VII. is one of 
the protections given to the licensed importer against illicit 
traffic. 


THE CONSUELO. 713 


By no rational inference can it be held that the later Act au- 
thorizing a limited importation with duties to be paid, and stamps 
to be affixed to every tin, is repugnant to the former in respect 
to the prohibition of concealment of opium in disguised and 
secret places. 

But if this Chapter VII. was not repealed by its repugnancy to 
Chapter LXXIIL., it was not necessary to re-enact it in the Act 
of September 11, 1888, passed in consequenee of the decision of 
this Court in The King vs. Yung Hong. Chapter VII. is an 
Act supplementary to Article 26 of the Civil Cole: “Of 
Smuggling and other frauds against the revenue laws.” The 
clause under which this libel is brought supplements the pre- 
vious provisions against smuggling by making it an offense to 
have opium on board a vessel under the circumstances given, 
without regard to any attempt to land it. It is distinctly 
different in its scope from the statutes concerning the possession 
and use of opium, which had to be repealed when a license 
had been granted to sell and use it, and to be expressly 
re-enacted when the statute authorizing a license was in its turn 
repealed. 

The contention that the Court will not decree the forfeiture of 
a vessel unless the complicity of the master or other officer in 
the illicit act is shown, is not in our view supported by the 
Hawaiian cases cited, and is not supported by the text of the 
statute. In Re The Mary Belle Roberts, 3 Hawn., 823, where the 
captain had concealed opium, a part of which he had landed, 
question was raised whether the ship, which is the property of 
innocent third parties, be forfeited by the unlawful proceeding of 
the master. The Court say it would be sufficient to make 
answer that the statute of this Kingdom expresses in language 
too plain to admit of other construction, that such a penalty may 
be enforced. 

The supplementary Act which we are considering differs from 
the Act which it supplements in this, that the penalty for having 
opium ina secret or disguised place is the single one of for- 
feiture of the ship. 
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The Attorney-General can then proceed in no other form. 
The meaning of the statute is unmistakable. The administra- 
tion must be trusted with the discretion of proceeding under it 
in such a way as shall commend itself to the sense of justice of 
the nations having commerce with us. 

Customs laws of great severity are found among the statutes 
of all commercial nations. ‘The vessel which commits the 
aggression is treated as the offender, as the guilty instrument 
or thing to which the forfeiture attaches, without any reference 
whatsoever to the character or conduct of the owner.” Per Mr. 
Justice Story, cited In Re The Mary Belle Roberts. 

The libel sufficiently avers the offense under the statute, in 
alleging that at the time of the arrival of the brigantine at the 
port of Kahului there was contained on board the opium placed 
as described. The language of the statute in the earlier part of 
the section prescribes prohibited goods “found on any ship 
within the limits of any port,” and in the latter part ‘having 
opium on board concealed,” etc. 

The demurrer is overruled on all points with costs. 

The respondents have leave to file answer within ten days. 

C. W. Ashford (Attorney-General), for the libel. 

A. S. Hartwell, proctor for respondents. 
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BOWLER vs. BOARD OF IMMIGRATION. 1 


JOHN F. BOWLER vs. THE BOARD OF IMMIGRATION. 


A. S. CLEGHORN, Collector-General of Cuostoms, vs. W. S. 
LUCE. 


APPEAL FROM DOLE, J., oN ALLOWANCE OF ATTORNEY’s FEES 
AND COMMISSIONS. 


JuLy Term, 1889. 


Jupp, C.J., McCuty, Preston, Bickerton and Dorr, JJ. 


Where the Government co nomine is sued or brings a suit, or where 
a department or bureau or officer of the Government has brought 
suit or is sued concerning matter which in fact is not personal, 
but involves a claim of the Government as plaintiff, or a liability 
of the Government as defendant, the „'aintiff recovering, should 
not have judgment for attorney’s fees or commissions, nor should 
the plaintiff, on losing, be taxed with attorney’s fees and com- 
missions on the amount sued for; under the statute on page 416, 
Compiled Laws. 


OPINION OF THE Court, BY Jupp, C.J. Dore, J., Dissenting. 


The appeals in the above entitled causes, bringing up the 
same question, are by agreement considered together. 

In the first case the Attorney-General, who appeared ez officio 
for the Board of Immigration, presented a bill of costs for taxa- 
tion, which contained the items of attorney’s fees for drawing 
various pleadings and for attendances, etc., and also for $232.50 
attorney’s commissions on the ad damnum. The case had been 
disposed of by the sustaining by the Court in Banco of defend- 
ant’s demurrer. 

In the second case the Attorney-General appeared for the 
plaintiff, and the declaration sets forth that the Collector-Gen- 
eral brings the action on behalf of the Hawaiian Government. 
The Court in Banco sustained defendant’s demurrer. 

The defendant’s counsel filed a-bill of costs for taxation, 
claiming attorney’s fees for pleadings, attendance, etc., and 
$279.31 attorney’s commissions on the ad damnum. 
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The question before us is whether the plaintiff in each case 
should be charged with defendant’s attorney’s fees and com- 
missions. 

The authority claimed for the charge of the attorney’s com- 
missions is the 5th Section of the Act of July 29, 1872 (p. 416 
Compiled Laws), which reads: 

“Section 5. In all the Courts of this Kingdom, in all actions 
of assumpsit there shall be taxed ag attorney’s fees, in addition 
to the attorney’s fees now taxable by law, to be paid by the 
losing party and to be included in the sum for which execution 
may issue, ten per cent. on all sums to one hundred dollars, and 
two and one-half per cent. in addition on all sums over one 
hundred dollars, to be computed on the excess over one hundred 
dollars. The above fee shall be assessed on the amount of the 
judgment obtained by the plaintiff, and upon the amount sued 
for, if the defendant obtain judgment.” 

We think it a sound principle that where the Government eo 
nomine is sued or briugs a suit, or where a department or bureau 
or officer of the Government has brought suit or is sued con- 
cerning matter which in fact is not personal, but involves a 
claim of the Government as plaintiff, or a liability of the Gov- 
ernment ag defendant, the plaintiff recovering should not have 
judgment for attorney’s fees or commissions, nor should the 
plaintiff on losing be taxed with attorney’s fees and commis- 
sions on the amount sued for. 

In this class of cases the Attorney-General is required by the 
statute to apppear, and he is forbidden to accept any fee or 
reward for any business to which it shall be his official duty to 
attend. By provision of the same law he is bound to account 
to the Treasury for all fees, bills of costs, ete., ete., received by 
him by virtue of his office. 

The Government, when sued, should not be called upon to 
pay attorney’s fees and commissions, any more than court costs, 
which finally go to the Treasury. In The Antelope, 12 
Wheat., 546, the Supreme Court of the United States said that 
it is a general rule that no court can make a direct judgment or 
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decree against the United States for costs and expenses in a 
suit in which the United States is a party, either on behalf of 
any suitor or any officer of the Government. This is affirmed 
in U. S. vs. Ringgold, 8 Peters, 163. And if the Government 
should not pay these costs it should not exact them from others 
for the benefit of the Treasury. This has been the uniform 
practice in this Court, and we see no reason why it should be 
departed from. 

The recent Act of the Legislature of 1888, “to provide for the 
bringing suits by or against the Hawaiian Government,” has 
not altered the situation. Before this Act the Government 
could not be sued unless consent was given by the King in 
Privy Council, and now it cannot be unless process is allowed 
by a majority of the Justices of the Supreme Court. 

The power of the Government to sue has never been limited, 
and it is not enlarged by the recent statute. 

We sustain the appeal in both cases. 

A. S. Hartwell, for Bowler and Luce. 

C. W. Ashford (Attorney-Genera!), for Board of Immigration 
and Cleghorn. 


Dissenting Optnion oF Dore, J. 


The issue before the Court is not what may or may not bea 
sound principle, but what is the law. Even in the United 
States, where it is a general rule that no court can make a direct 
judgment or decree against the Government for costs and 
expenses in a suit to which the United States is a party (The 
Antelope, 12 Wheat., 546), the Government is sometimes liable 
for its own costs in cases where it is the plaintiff (U. S. vs. 
Ringgold, 8 Pet., 150, 163). At the time the case of U. S. vs. Ring- 
gold was decided, “no direct suit could be maintained against 
the United States” (Ibid), which fact justifies the rule laid 
down in The Antelope, above referred to; but here the law is 
different; the Legislature of 1888 enacted a law which em- 
powered private persons having claims against the Hawaiian 
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Government to bring and maintain suits against the same for 
the purpose of adjudicating such claims. Laws of 1888, Chapter 
LI. Previous to the promulgation of the Constitution of 1887, 
private persons could legally sue the Government by permission 
of the King in Privy Council—(Civil Code, Section 829); 
neither the statute nor the rules of court relating to costs make 
any exception in favor of the Government; attorney’s fees are 
made costs by law. This privilege given by the law of 1888 to 
private persons of bringing action against the Government is a 
right which cannot be refused. where the complaint sets forth a 
fair subject for judicial investigation, the provision for an en- 
dorsement by the Justices of the Supreme Court upon the com- 
plaint, of an allowance of process, being analogous to their 
power of dismissing any cause on demurrer. 

The general rule of law as to the liability of the Government 
under statutes is, that it is not bound by a statute unless it is 
named in it, or in other words, the Government “is not reached 
except by express words or by necessary implication in any 
case where it would be ousted of an existing prerogative or 
interest.” Endlich on the Interpretation of Statutes, Section 
161. “The Crown, however, is sufficiently named in a statute 
within the meaning of the maxim, when an intent to include it 
is manifest. For instance, 20 and 21 Vict., C. 43, which entitles 
(by Section 2) either party, after the hearing by a Justice, of 
any information or complaint which he has power to determine, 
to apply for a case for the opinion of one of the Superior Courts ; 
and after authorizing (by Section 4) the Justice to refuse the 
application, if he deems it frivolous, provides that it shall never 
be refused when made by or under the direction of the Attorney- 
General, and directs (by Section 6) the Supreme Court not only 
to deal with the decision appealed against, but to make such 
order as to costs as it deems fit, was held by the Queen’s Bench 
to include the Crown, and to authorize an order against it for 
the payment of costs. The language of the Second Section was 
wide enough to include the C:own; and as the fourth referred 
to the Crown as plainly as if it had spoken expressly of Crown 
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cases, the language of the sixth authorizing costs was construed 
as applying to such cases also, as well as to cases between sub- 
ject and subject.” Ibid, Section 166. and Moore vs. Smith, 1 EB. 
& E., 597, 28 L. J., 126. " Where general rights are declared 
or remedies given by law, the commonwealth, though not 
named, is included.” Commonwealth vs. B. & M. Railroad, 
3 Cush., 25, and Endlich on the Interpretation of Statutes, Sec- 
tion 167. “It is urged that the Government is not bound by a 
law unless expressly named; we do not see why this rule of 
construction should apply to acts of legislation which lay down 
general rules of procedure in civil actions. The very fact that 
it is confined to civil actions would seem to show that Congress 
intended it to apply to actions in which the Government is a 
party as well as those between private persons. For the United 
States is a necessary party in all criminal actions, which are 
excluded ex vi termini; and if it had been the intent to exclude 
all other actions in which the Government is a party, it would 
have been more natural and more accurate to have expressly 
confined the law to actions in which the Government is not a 
party instead of confining it to civil actions. It would then 
have corresponded precisely with such intent. Expressed as it 
is, the intent seems to embrace instead of excluding civil actions 
in which the Government is a party.” Green vs. U. S., 9 Wall., 
658. When the Act of 1888, providing for the bringing of suits by 
or against the Hawaiian Government, was passed, the present 
laws and rules of Court relating to costs and attorney’s fees were 
in force; but the Legislature chose to enact the law and to 
authorize individuals to bring and maintain suits against the 
Government without making any exceptions as to costs. The 
inference is direct and strong that they intended that the 
existing rules should apply to the Government as well as to 
other litigants. 

The statute does not say that the Attorney-General “is for- 
bidden to accept any fee or reward for any business to which it 
shall be his official duty to attend,” but that he “shall not 
receive any fee or reward from or on behalf of any person or 
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prosecutor, for services rendered in any business to which it 
shall be his official duty to attend.” This appears to refer to 
professional fees from prosecuting witnesses or other persons 
interested in the result of any proceedings in which the Attorney- 
General may be officially acting, so far as it refers to cases 
before the Courts, but it clearly does not refer to costs, for the 
next Section recognizes his authority to collect bills of costs by 
virtue of his office, and directs him to account for the same to 
the Minister of Finance. This statute pretty well covers the 
ground of the question before the Court. It is not pretended 
that these costs, claimed by the Attorney-General, belong to 
him as a private perquisite, but he is entitled to them in his 
official capacity and that he shall account for them is provided 
for as we have seen. 

It is no new idea that one department of the Government 
should owe and pay money to another department; it is done 
every day and the public bookkeeping is undoubtedly made 
clearer and more simple by the practice. 

Feeling as I do, that this question is not one of policy but of 
law, and that the law does not except the Government, and that 
it cannot be and has not been argued that it excepts Bowler, 
the plaintiff in the first named case, I adhere to my original 
decision and dissent from the opinion of the majority of the 
Court. 


GREEN vs. CARTWRIGHT. 721 


MARK GREEN vs. A. J. CARTWRIGHT, S. M. DAMON 
and C. P. IAUKEA, Trustees of His Majesty. 


APPEAL FROM DECISION oF Preston, J., Dismissing BILL IN 
Equrry To ESTABLISH a CLAIM Acarnst His MAJESTY. 
Jury Term, 1889. 

Jupp, C.J., McCuty, Preston, Bickerton and Dore, JJ. 
The bill set forth that the goods ‘‘were provided by said firm 
(plaintiffs) for and delivered to the order of His Majesty at his 
request.’’ Held, this precludes the idea that the goods were sold 

to the King. 

The goods were entered up in plaintiff’s books to an account called 
‘Funeral account of H. R. H. Likelike.’? This is evidence that 
the plaintiff did not give credit to His Majesty. There was no 
evidence that plaintiff gave credit to His Majesty. Orders for 
goods were signed “F. H. H., per order.” Plaintiff made no 
inquiry of the King’s Ministers, nor of His Majesty, nor of the 
husband of the deceased as to F. H. H.’s authority to issue the 
orders. 


Held, the plaintiffs expected to be paid by the Government or by a 
vote of the Privy Council. 
OPINION OF THE COURT, BY JUDD, C.J. 


Upon a careful consideration of this case we are of opinion 
that the decision of Mr. Justice Preston thereon, rendered on 
the 29th June, 1889, should be sustained, and accordingly 
affirm the decree therein, dismissing the bill. 

A. S. Hartwell, for plaintiff. 

F. M. Hatch and W. A. Whiting, for defendants. 


OPINION oF PRESTON, J., REFERRED TO IN THE ABOVE Decisron. 


The bill states that the complainant and one Michael Phillips 
carried on business in Honolulu as importers and dealers in 
dry goods, clothing, etc., under the firm name of “M. Phillips 
& Co.” until the 25th day of January last, when said Phillips 
died, when the complainant became, and at the time of filing 

46 
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the bill was, the sole surviving partner in said firm. That His 
Majesty, on the 23th day of February, 1837, owed said firm the 
sum of $9,890.95 for goods'and materials theretofore provided 
by said firm for and delivered to the order of His Majesty, at 
his request, according to a bill of particulars annexed, and that 
said sum, together with interest thereon, was then owing to 
complainant as such surviving partner. That the defendants 
are trustces, acting under a deed of trust dated the 21st day of 
November, 1887, whereby, amongst other things, the defendants 
are required to pay out of their trust funds such claims against 
His Majesty as should be allowed by a court of competent jur- 
isdiction pro rata with such other claims against His Majesty 
as should appear to defendants to be just, and which should 
have been presented to them within three months from date of 
said deed, and that by said deed His Majesty assigned certain 
property in trust for paying such claims as aforesaid. That 
said claim was presented to the defendants within said period 
of three months, but the defendants refused to pay same. And 
the complainant prayed that such claim should be crtablished 
and the defendants directed to pay the same pro rata with 
other claims against His Majesty which should have been 
allowed by the defendants or by a court of competent jurisdiction. 

The defendants, by their answer, admit the copartnership of 
the complainant and M. Phillips, and that the complainant is 
the sole surviving partner, as set forth in said bill of complaint, 
and further answer as follows: 

“2. And defendants deny that His Majesty Kalakaua, on 
February 28, 1887, or at any time prior to that date or since, 
owed plaintiff or his said firm said sum of nine thousand cight 
hundred and ninety and 95-100 ($9890.95) dollars, or any sum 
whatsoever, or was in any way indebted to them or either of 
them, and deny that the goods and materials set forth in the 
bill of particulars annexed to the complaint were provided for 
anid delivered to the order of His Majesty, or upon his request, 
and deny any and all liability of His Majesty Kalakaua for or 
on account of the said claim of plaintiffs. But defendants say 
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that they are informed and believe, and on such information and 
belief allege and aver, that the goods and materials mentioned 
in plaintiffs’ claim were provided for the funeral of H. R. H. 
Likelike, and were ordered by and provided at the request of 
His Majesty’s Ministers and not by His Majesty, and that His 
Majesty is in no way liable for the same. 

“3. And defendants admit that they are the trustees now 
qualified and acting under a deed of trust of date November 21, 
1887, but say that the other matters set forth in the third section 
of the plaintiff’s bill are matters within the deed of trust, and 
are not correctly set forth, and crave leave to refer to the deed 
of trust when produced. 

“4, And defendants admit that the plaintiff, on behalf of said 
firm, presented a claim: to defendants within the time prescribed 
by said deed of trust for presenting the same, but say and 
allege that on or about April 28, 1888, the defendants did reject 
said claim of plaintiff, as a claim not just against His Majesty, 
and for which he was not liable. 

“5. And defendants further answering, say that among other 
terms of said deed of trust, it is provided that the trustees shall 
receive and examine all existing accounts, bills and claims 
against the grantor (His Majesty David Kalakaua), which shall 
withia three months from date of these presents be presented to 
them, and shall approve in writing so many and so much of 
such claims as shall appear to them or a majority of them to 
be correct and just and properly certified, and shall reject all 
other claims and parts of claims, and at the end of said three 
months shall make a written statement or list of all such clainis 
as they shall have approved as aforesaid, to which said list they 
shal] thereafter add only such existing claims against the grantor 
as shall either be authorized by a court of competent jurisdic- 
tion, or be shown to their satisfaction to be just and correct. 

“6, And defendants further say and allege that the claim of 
plaintiff has not been, since its rejection, authorized by a court 
of competent jurisdiction, nor shown to the satisfaction of 
defendants to be just and correct. 
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“Wherefore defendants pray that the plaintiff’s bill be dis- 
missed, and the defendants allowed their costs.” 

The case was heard by me on the 3d of June, when it ap- 
peared that the goods for which the claim is made were eupplied 
on the occasion of the funeral of Her late Royal Highness the 
Princess Likelike, under the following circumstances, as appears 
by the testimony of Mr. F. H. Hayselden. 

Mr. Hayselden was Secretary to the Board of Health, and his 
testimony is to this effect: That having heard that certain 
dealers were sending up large quantities of goods to the Palace 
at pretty high prices, he suggested to Mr. Gibson, then Minister 
of Foreign Affairs, that it would be better to keep down expenses 
to have open competition, and that Mr. Gibson told the witness 
to offer his services to His Majesty, which he accordingly did, 
_ as an expert as he described it; His Majesty accepted his ser- 

vices, and Hayselden suggested that it would probably be better 
for wholesale dealers to send samples to the Palace, to which 
His Majesty agreed, and the complainant and others were in- 
vited to send samples and prices, and His Majesty requested 
Mr. Hayselden to attend to the matter. The procedure appears 
to have been that His Majesty would send the parties, to whom 
goods were to be supplied, with an order to Mr. Hayselden, who 
would then give the party an order upon the dealer in the fol- 
lowing printed form : 


“To M. Phillips & Co.: 

“Please furnish to * * * the following articles and 
charge the same to account of Funeral Expenses of Her late 
Royal Highness Princess Likelike : 


“ Honolulu, February 21, 1887. 


One black cloth suit, to Cost. ...... sseesoosesosssooseso so o I TAA dollars 
One black hat, to cost....... seessese .socsesos sharses u" 
One pair of shoes, to CO8t..... .. rescore seeesecotsesesose veseneeos oronoenee vosseo ss 
Oùe white shirt, to COSt...... sessvese ssersonss sessoo cones coe soou ates seeves seers u 
(Signed) F. H. HAYSELDEN, 


Per order.” 


Mr. Gibson told Hayselden that he was to keep down the 
expenses, as this was probably a State funeral, but that the 


rá 
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Government would not authorize more than had been usual. 
The orders coming in very fast, Hayselden informed Mr. Gibson, 
who instructed him to tell His Majesty that the Government 
would not pay any extraordinary bills, but would pay, he 
thought, what was usually paid, and told Hayselden to keep 
down the expenses. On this being communicated to His 
Majesty, the latter said: “I will pay for it if the Government 
won't.” This was not communicated to the complainant, but 
Hayselden had a new form of order printed, as follows: 
* Honolulu, February 22, 1887. 

“To M. Phillips & Co.: 

“Please furnish to * * œ the following articles and 
charge the same to account of His Majesty the King, for funeral 
expenses of Her late Royal a Princess Likelike : 


One black cloth suit, to cost... Soren enos cesees soecoases see. e Ol ATS 
One black hat, to COSt......04. sssssssse cassseee coeeees Sissbetscizaaedesy, jstsedes. t 
One pair of shoes, to COBt.......+csesceces sevssoess coveceece oovsonese tases cosees t 
One white shirt, to COSt...... seese sse ssssssee ssevoasen seoses ceesoosreese srurerere s 
(Signed) F. H. HAYSELDEN, 


Per order.” 

Which form Hayselden testified he showed to His Majesty. 
This form of order appears to have been issued upon and after 
the 22d of February, but orders in the first form were also issued 
up to and including the 27th. 

Hayselden made up the accounts and vouchers and handed 
them to the Minister of the Interior. 

Mr. J. A. Cummins, who acted as Marshal of the ceremonies, 
also gave verbal orders to the complainant’s firm for clothes for 
the pall-bearers and also dress pieces, and orders were also re- 
ceived through the telephone from the Palace for other articles. 

The goods delivered under the first orders amount to about 
$5569; under the second orders, to about $2265; and under 
orders from Cummins and others, not in writing, to about $2056. 

The goods supplied were entered up in complainant’s books 
to an account called “Funeral Account of H. R. H. Likelike,” 
no change being made after the orders in the second form were 
received. - 
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There are some slight discrepancies in the evidence of 
Hayselden and Mr. Iaukea, His Majesty’s then Chamberlain, as 
to whether His Majesty instructed them both to act; but I 
think they are immaterial, as it is certain Hayselden alone 
signed the orders, 

Mr. Green, in his testimony, says that the bill was rendered a 
few days after the funeral to Hayselden, at his request, at his 
office. A claim was afterwards made upon the Government, 
who paid $124 for crape, and the bill was also presented to His 
Majesty’s Chamberlain at the time they (I presume the trustees) 
advertised for claims. That they had furnished goods for other 
State funerals, and charged the same to funeral expenses; they 
were paid sometimes partly by the Government and partly by 
the estate, as in the case of Queen Emma. 

It appears also from the testimony that the goods which were 
first sent to the Palace, and which caused Mr. Hayselden to 
speak to Mr. Gibson, were supplied by Mr. Goo Kim, and that 
His Majesty himself paid for them. 

Upon a full consideration of the testimony, I do not think I 
can declare that the complainant has established his claim. It 
seems to me that the complainant’s firm expected to be paid by 
the Government or from a vote or appropriaticn to be made by 
the Privy Council, as had been done on similar occasions pre- 
viously. The account was entered as before stated, to “ Funeral 
Expenses of H. R. H. Likelike,” even after the second form of 
order was issued, and I was much impressed with the answer 
given by Mr. Hartwell in answer to a question I put to him on 
the subject, that possibly the complainant did not wish to give 
credit to a person who could not be sued, and I cannot find from 
the evidence anything which shows that the complainant’s firm 
gave credit to His Majesty. 

Although the several orders are signed by Hayselden “ per 
order,” it does not appear that the complainant’s firm made any 
inquiry of any of the Ministers, or of His Majesty, or of the 
husband of the deceased, as to Hayselden’s authority to issue 
the orders, which were issued from his office at the Board of 
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Health. The mere statement of His Majesty to Hayselden that 
if the Government would not pay, he would, did not create any 
liability as between His Majesty and the complainant. 

I am stil) further fortified in my opinion by the fact that the 
complainant does not, in his bill, or in his petition to perpetuate 
testimony, allege that the goods were sold to His Majesty, but 
that they were “provided by said firm for and delivered to the 
order of His Majesty, at his request.” It seems to me that this 
allegation precludes the idea of a sale. 

It seems to me that counsel, who drew the petition, must have 
made the allegation advisedly, and with the impression that the 
complainant could not support by evidence a sale of the goods 
to His Majesty. ‘ 

I therefore find that the complainant has not established his 
claim, and diswiss the bill with costs. 


JOHN SCOTT and WALUPO, his Wife, vs. EMMA W. 
CROWNINGBURG. 


Exceptions To Finpinas or Dore, J. 
JuLty TERM, 1889. 


Jupp, C.J., McCutty, Preston, Bickerton and Dots, JJ. 


The plaintiffs had the care of defendant's child, but she was under 
the authority and management of her father during the whole 
period, he being able and willing to support her. No contract, 
express or implied, was entered into at any time for the neces- 
suries furnished. No credit was given to defendant by plaintiffs. 


Held, that defendant’s estate was not liable, and that no contract can 
be inferred or implied, because subsequently the child was taken 
away. 


OPINION OF THE COURT, BY BICKERTON, J. 


This case comes here on a bill of exceptions to the findings of 
law and fact by Mr. Justice Dole, who heard this case on 28th 
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May, 1889. Jury having been waived at the April Term, 1889. 
The decision being filed June 20th, 1889, giving judgment for 
defendant. 

The decision excepted to sets out fully the facts of the case, 
and the argument of counsel, and finds as follows: “That the 
defendant, through the whole period during which the plaintiffs 
had the care of her, was under the authority and management 
of her father and that he was able and willing to support her; 
this being the case, the defendant’s estate is not liable. 

That no contract with the defendant, express or implied was 
entered into at any time for the necessaries furnished. That no 
credit was given to the defendant by plaintiff.” 

Upon a careful examination of this case, we are of opinion 
that the decision of Mr. Justice Dole should be sustained ; the 
evidence clearly sustains the findings of the Court. In Mokuhia 
vs. McCandless, 5 Hawn., 370, the Court says, “ certainly when 
the child was taken there was no intention to make any charge 
for keeping it. How then can such an intention or contract be 
inferred or implied, because subsequently the child was’ taken 
away? It was a contract when they took the child, or it never 
became one.” This language exactly fits the case before us. 

Exceptions overruled. 

C. L. Carter, for plaintiffs. 

Cecil Brown, for defendant. 


Decision oF Dots, J., APPEALED From. 


The defendant in this case is a minor and was at the time of 
the alleged promise of a very tender age, a baby in arms. The 
plaintiffs claim $300 for goods sold and delivered, work done 
and materials provided and money paid by them to and for the 
defendant at her request and upon her promise to pay for the 
same, and allege that the things so furnished were necessaries. 
They do not contend that the defendant personally entered into 
an agreement, but that there is an implied contract binding her 
because Mr. John Wilder, her uncle by marriage, acting for her, 
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requested the plaintiffs to take charge of her. It is not clear 
that Mr. Wilder was acting for her; he does not remember ask- 
ing Malupo to take charge of defendant but thinks that the 
suggestion came from her, and if he did make the request, as 
seems quite probable from the evidence, it is more likely that 
he was acting as agent of defendant’s father, than as her agent 
The defendant’s father was confined at the time in jail, and had 
placed the defendant in charge of a relative, who becoming ill 
desired Malupo to take charge of her; in whatever way the 
request reached Malupo, it is rather to be regarded as coming 
from the agent of the defendant’s father than from her own 
agent; this view is strengthened by testimony showing that the 
father’s approval was asked for the new arrangement, and other 
and very definite testimony showing that Mr. Wilder was the 
agent of defendant’s father in money matters, some of which 
particularly related to the support of the defendant. 

The defendant’s guardian, Mr. Cecil Brown, appears for her 
and denies her liability on the grounds, that her father being 
made liable by the statute for the support of his children, this 
defendant cannot be made liable unless it is shown that she 
was abandoned by her father or that he was unable to support 
her; also that a contract will not be implied with a minor when 
she is below the age of understanding; also that no credit was 
given to the defendant by the plaintiffs, but application was 
made to the father for assistance; also that the care of the child 
was gratnitous on the part of the plaintiffs. He does not con- 
tend that the things furnished were not necessary. 

It is satisfactorily shown by the evidence that although the 
defendant’s father was in jail a part of the time during which 
the services and goods are claimed to have been furnished, he 
did not on that account neglect the defendant. He superin- 
tended to some extent the care that she required and furnished 
a considerable amount of money for her maintenance. It was 
contended by plaintiffs’ counsel that the money furnished by 
defendant's father to Malupo was for carriage hire in order that 
she might bring the defendant to see him, but the testimony 
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shows more than this: the defendant’s father says, “ Malupo 
cane to me and asked me to help her. I said $20 a month? 
She said no, that is too much, so I said $10 or $15;” Malupo 
says, “generally it was spent for carriage hire, sometimes for 
food for the children and candy.” John Scott says, “the $10 
was for express hire, clothes and doctors’ bills.” 

It is clear from Malupo’s testiniony that when she began to 
take care of defendant she did not intend to make any charge. 
She says, “I heard they had property before their mother dicd ; 
when I first took them I did not intend to charge.” “I took 
them at first on account of the trouble they were in;” “I first 
made up my mind to charge for them when Mary got over her 
pilikia”; “when I made up my mind I did not notify their 
father or John Wilder ;”’ “I made up my mind if the children 
had property I would make a claim, if they had no property I 
wouldn’t.” 

From this showing, the argument of plaintiffs’ counsel that 
Wilder as defendant’s agent made an agreement with Malupo, 
falls to the ground, for it is certain that no agreement at all was 
made at the beginning, and afterwards when Malupo made up 
her mind to charge for her services, she did not notify either 
John Wilder or defendant’s father, and there was no other 
possible person with whom as defendant’s agent she might have 
contracted. 

Iam convinced that when she began to take care of defend- 
ant she did it asa family connection, she being her aunt by 
marriage, and had no thought of charging for her services, and 
there is no evidence to support the theory of a contract entered 
into afterwards, either actual or implied. 

I make the following findings of law and fact: 

That the defendant through the whole period during which 
the plaintiffs had the care of her, was under the authority and 
management of her father. and that he was able and willing to 
support her; this being the case, the defendant’s estate is not 
liable. Kline vs. Amoureauz, 2 Paige, 420, and Wailing vs. Toll, 
9 Johns., 141. 
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That no contract with the defendant, express or implicd, was 
entered into at any time for the necessaries furnished; Mohuhia 
vs. McCandless, 5 Hawn., 371, and Luka ve. Fyfe, 4 Hawn., 069. 

That no credit was given to the defendant by the plaintiffs. 

Judgment for the defendant. 


FRANK JOLIVA vs. J. L. KAULUKOU. 
Exceptions From ApriL Term, 1889. 
Jury Term, 1889. 
Jupp, C.J., McCuity, Preston, Bickerton and Dore, JJ. 


No bond was filed with motion for a new trial as required in Scetion 
1156 C. L., and Rule VIII. Held, thai the motion should not 
have been entertained by the Court. 

The bond filed with the bill of exceptions was made to the Clerk and 
was for fifty dollars, the verdict being for one hundred dollars. 


Held, that the bond should have been made to the appellee and 
not to the Clerk, Also that the amount of the bond (fifty dollars) 
was inadequate, and should have been for the amount of the 
judgment and fifty dollars added for costs. 


OPINION OF THE COURT, BY BICKERTON, J. 


This case came on for trial at the April Term, 1889, before 
Mr. Justice Dole and a mixed jury, on the 24th April, 1889. 
The jury returned a verdict for the plaintiff for $100, to which 
verdict the defendant by his counsel excepted as being contrary 
to the law and the weight of evidence and gave notice of motion 
for a new trial. 

On the 27th of April, 1889, the defendant filed a motion for a 
new trial on the groynd named in the exceptions taken to the 
verdict. 

Said motion was overruled and exceptions noted and allowed. 
The matter now comes here on a bill of exceptions allowed by 
the presiding Justice at the said term. 
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Counsel for the plaintiff claims that defendant has not per- 
fected his appeal in this matter according to the statute in such 
matters and the rules of Court. 

That the bond is irregular, the same being made to the Clerk, 
when it should have been made to the appellee, and that the 
amount of the bond, fifty dollars, is inadequate on the ground 
that the amount of the judgment in favor of the plaintiff is one 
hundred dollars. 

The bond to the Clerk waes for costs and would not be avail- 
able to the plaintiff in case of damages sustained. 

That there was no bond filed with the motion for a new trial, 
and the motion should not have been entertained. 

Defendant’s counsel replies that the matter of appeal was 
wholly in the hands of his client Mr. Kauiukou, and the case 
was submitted without argument on his part. 

We are of opinion that the last point made by the plaintiff's 
counsel is in itself fatal to this case. Section 1156 of the Com- 
piled Laws, and also Subdivision B. Rule VIII. of the Rules of 
Court, provide that on the filing of a motion for a new trial, 
there shall also be filed a sufficient bond of security, conditioned 
for the payment of all coste of motion in case the party fail to 
sustain the same, and that he will not to the detriment of the 
other party in the action, remove or otherwise d.spose of any 
property he may have liable to execution on such judgment. 

In this case it is evident no bond as required was filed with 
the motion, and the motion should not have been entertained 
by the Court, who overruled the motion pro forma and did not 
enquire as to the bond. 

The motion not being in order, there can be no exception to 
the ruling of the Court. 

This should dispose of the case, but we will consider the 
other points raised. First: That the bond filed with the bill 
of exceptions should have been made to the appellee and not to 
the Clerk. The Clerk looks to the plaintiff, who is responsible 
for all costs. The Clerk has no interest in the disposition of 
the defendant’s property. The party in whose favor the verdict 
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is, is the only party interested; and in our opinion the bond 
should be made to the appellee. Second: That the amount of 
the bond (fifty dollars) is inadequate. The verdict in this case 
was for $100. The bond certainly should not be for less than 
the amount of the judgment, with fifty dollars added for costs. 
A bond for less than one hundred and fifty dollars in this case 
is certainly inadequate. 

The exceptions are dismissed. 

W. A Whiting, for plaintiff. 

A. Rosa, for defendant. 


ConcuRRING Opinion or Dore, J. 


I agree with the majority of the Court, that the exceptions 
should be dismissed upon the ground that no bond for costs 
and against disposal of property was filed by defendant with 
his motion for a new trial; this is required by the statute and 
must be considered to be essential to proceeding on the motion. 

As to the point that the bond, which was filed with the 
exceptions to the ruling upon the motion, should have been 
made in favor of the plaintiff, and should cover both the 
amount of the judgment and further costs, I am in some doubt. 
The statute is silent in the matter, and the rule of Court requires 
a bond for costs only. Perhaps it would be somewhat severe to 
deprive a litigant of his further chances under his exceptions, 
when, as in this case, he is within the letter of the rule. 
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TIIE KING vs. WO SOW, AKI and TEN YECK. 


EXCEPTIONS FROM THE CIRCUIT COURT oF THE THIRD JUDICIAL 
CIRCUIT. 
Jury Term, 1889. 
Jupp, C.J., McCuruy. Presron, BIcKERTON and Dorr, JJ. 


Section 14 of the Act to Regulate the Practice and Procedure in 
Criminal Cases (Compiled Laws, page 341) gives express authority 
to join the principal and accessories before aud after the fact in 
one indictment. 


The rules of a certain Chinese Seeret Society called the Yee Wo 
Hong, of which the defendants were alleged to be members, and 
which Society it was alleged instigated the murder of Quon Yep, 
were produced in evidence, whereupon counsel for defendants 
moved that the said rules be translated and the translation filed 
for use. The presiding Justice said: ‘I refuse the motion, if the 
trial will be thereby delayed, as timely notice of this request was 
not given so that the Court interpeter could have conipleted it in 
time.” The rules were orally interpreted to the jury, and were 
afterwards translated and filed before the case went to the jury. 

Held, the defendant was not prejudiced by the course adopted by the 
Court. 

No application having been made by the defendants for separate 
trials, it was not the duty of the Court to order defendants to have 
separate trials merely because defendants refused to join in their 
challenges and plea. 

A jury may convict on the uncorroborated testimony of accomplices. 

A review of the evidence, however, shows abundant evidence con- 
firmatory of that of the accomplices, 

A new trial was asked for on the ground that the “record” did not 
show that the defendant had been arraigned, or that he was 
present in Court during the trial or upon the rendering of the 
verdict, and that the ‘record’ was in other respects insuficient. 

Held, the “record” was not before the Court. 

Some minutes made by the Clerk were forwarded with the papers, 
but these minutes do not form the record, and the bill of excep- 
tions does not refer to it. 
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OPINION OF THE COURT, BY Preston, J. 


The defendant Wo Sow was indicted at the May Term of the 
Circuit Court, Third Judicial Circuit, for the murder of one Quon 
Yep, and one Aki was charged in the same indictment as an 
accessory before the fact to such murder, and one Ten Yeck was 
also charged in the same indictment as an accessory after the fact. 

To this indictment the defendants demurred on the following 
grounds: 1. That the Hawaiian Criminal Procedure Act does 
not permit accessories to be joined with the principal unless 
charged with the substantive offense. 2. That said statute does 
not provide for joining accessories before the fact with accessories 
after the fact. 3. That the charges as presented against the 
said Aki and the said Ten Yeck are uncertain as to particular 
place, time and circumstances, and not such as to ‘give said 
defendants the opportunity to meet and defend themselves from 
the several charges therein laid against them. 4. It is not 
alleged that the murder of Quon Yep was committed by Wo Sow 
in pursuance of any act of defendant Ten Yeck—more especially 
the act therein charged of maliciously inciting, procuring, coun- 
selling, commanding or hiring the said Wo Sow the said murder 
to do and commit. 

The Court overruled the demurrer, and the defendants ex- 
cepted to such ruling. 

The defendants severally pleaded “not guilty ” to the indict- 
ment, and the case came on for trial on the 14th May, and was 
finished on the 23d, when the jury returned a verdict of not 
guilty as to the defendants Aki and Ten Yeck, and of guilty as 
to the defendant Wo Sow. 

Counsel for the defendant Wo Sow excepted to the verdict as 
being contrary to the law and the evidence, which exception 
was allowed. 

Various exceptions to the admission of evidence were taken 
during the trial and allowed, but were not argued. 

The rules of a certain Chinese Secret Society called the Yee 
Wo Hong, of which the defendants were alleged to be members, 
and which society it was alleged instigated the murder, were 
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produced in evidence, whereupon counsel for the defendants 
moved that the said rules be translated and the translation filed 
for use. 

The Court refused to entertain the motion, the presiding 
Justice saying: “I refuse the motion if the trial will be thereby 
delayed, as timely notice of this request was not given so that 
the Court interpreter could have completed it in time.” 

The rules were orally interpreted to the jury, and were after- 
wards translated and filed before the case went to the jury. 

Counsel for the defendants excepted to such refusal, and the 
exceptions were duly allowed. 

A bill of exceptions was subsequently allowed and signed by 
the presiding Justice, and a copy of the indictment, the evidence 
and the demurrer were annexed and made part of the bill. 

The exceptions were argued at the present term by J. A. 
Magoon for the defendant Wo Sow, and by the Attorney-General 
for the Crown. 


By tHe Covrt. 


We will deal with the demurrer first. 

The first two grounds raise the question as to the right to 
include the principal and accessories before and after the fact in 
one indictment. 

We fail to see any reason why they should not be so joined. 
The Act “To Regulate the Practice and Procedure in Criminal 
Cases,” Section 14, gives express authority for this. The 
remaining grounds of demurrer were not argued before us, and 
refer only to Aki and Ten Yeck, who were acquitted. 

We think the Circuit Court was right in overruling the de- 
murrer, and therefore the exception on this point is overruled. 

The exception to the refusal of the Circuit Court to allow the 
translation of the rules of the Secret Society, as requested, 
cannot be sustained upon any principle or authority. We fail 
to see in what respect the defendant could have been prejudiced 
by the course adopted by the Court, and therefore this exception 
must be overruled. 
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The remaining exception is that the verdict is contrary to the 
law and the evidence. 

The first ground insisted npon by counsel for the defendant 
is a novel one. It was contended that as the defendants refused 
to join in their challenges or plea, it was the duty of the Circuit 
Court to order the defendants to have separate trials. 

In support of this proposition, counsel referred to “ Vol. 1, 
Brightley’s Penn. Digest, p. 496, Section 265,” where it is stated 
that “Separate trials will be granted where the defendants sever 
in their pleas, apply for such separation and decline to join in 
their challenges.” The case immediately preceding this cita- 
tion in the digest says: ‘A separate trial is not a matter of 
right; an application for it is addressed to the discretion of the 
Court.” 

This is in conformity with our views and as no application 
appears to have been made, this ground of objection cannot be 
entertained. 

The next ground urged by counsel for the defendant is, that 
the conviction rested upon the uncorroborated testimony of 
accomplices, and therefore the conviction ought not to be 
sustained. Best on Evidence, Section 156, State vs. Moran and 
Warren, 1 Criminal Rep. (Green) 749; Reg. vs. Farler, 8 Car. & 
P., 106; Rex. vs. Webb, 6 Car. & P., 595; Rex vs. Nokes, 5 Car. & 
P, 326. 

There can be no doubt that a material part of the testimony 
against this defendant was given by accomplices. It is equally 
beyond doubt that a jury may convict upon the uncorroborated 
testimony of such accomplices ; but it is usual in cases of felony 
for the Court to instruct the jury, that such testimony should 
be corroborated. This was done in the case at bar, and the 
jury having found a verdict against the defendant, we cannot 
say that as a matter of law, the defendant would be entitled to 
a new trial even if we should think there was no confirmatory 
testimony. 

But we are clearly of opinion, there was abundant confirma- 
tory evidence. 

47 
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The case made for the prosecution was, that Quon Yep had 
incurred the displeasure of the secret society, in having given 
information to the police authorities as to certain offenses com- 
mitted by members of the society, and that at a meeting of 
certain niembers of the society, of which the defendant Wo Sow 
was president, the murder of Quon Yep was discussed, and it 
was decided that he should be murdered, that it was arranged 
he should be induced to go to a place at Honomu where 
the crime was to be effected. Evidence was given by the 
accomplices in support of this, and that Quon Yep was 
made drunk with liquor, and while drunk was murdered, 
Wo Sow holding one of his hands while he was being strangled 
by others. It was also stuted that one Chun Poon Leong was 
present when the murder was discussed at the socicty’s rooms, 
and that he and the defendant Aki opposed it. lIt was also 
given in evidence that Wo Sow and Quon Yep left Hilo together 
on Monday, the 23d of July, for the purpose of going to 
Honomu. 

Chun Poon Leong corroborates the testimony as to his being 
present when the murder was discussed and that he and Aki 
opposed it. That Wo Sow introduced the subject and insisted 
upon the necessity of the murder, and it was resolved by a 
majority that it should be carried out, and the witness again 
protesting left the room, and took no further part in the matter. 

It was also proved by independent testimony that Wo Sow 
and Quon Yep were seen together on the road to IHonomu and 
that they stopped at several places mentioned by the accom- 
plices, ind that Quon Yep was not seen alive after Tucsday, 
the 24th July. 

There ig other corroborative testimony upon minor details 
which it is not necessary to allude to. 

It was also insisted upon by counsel for the defendant that a 
new trial should be granted, as the record did not show that the 
defendant had been arraigned, or that he was present in Court 
during the trial, or upon the rendering of the verdict, and that 
the record was in other respects insullicient. 
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It is sufficient to say that the record is not before us; some 
minutes made by the Clerk were forwarded with the papers, but 
these minutes do not form the record, and the bill of exceptions 
does not refer to it, 

The exceptions are overruled. 

C. W. Ashford (Attorney-General), for the Crown. 

Magoon and Wilder, for the defendant. 


THE UN WO SANG COMPANY vs. T. ALO et al. 
APPEAL IN Equity FROM THE DECREE OF THE CHANCELLOR. 
OcToBER TERM, 1889. 

Jupp, C.J., McCuniy, Preston, BICKERTON and Dore, JJ. 


The rule of law approved, that the grantor conveys by his deed as an 
appurtenanee whatever he has the power to grant which is prac- 
tically annexed to the granted premises at the time of the grant, 
and is necessary to their enjoyment in the condition of the estate 
at the time. 


But where the claim is made that the lease of the rice plantation 
earried with it the water right which was afterwards demised by 
a separate lease, the above rule of law does not apply, it appearing 
that the two leases were one transaction, and it was the under- 
standing of the parties that the lease of the water right should be 
separate. 


DECISION OF CHANCELLOR JUDD, APPEALED FROM. 


There are special difficulties met with in arriving at the facts 
of a business transaction between Chinese. They exist in the 
case before me, since the lessors of the plaintiffs have different 
interests involved and the plaintiffs are several individuals 
forming a partnership or hui, and various ones of its member- 
ship have taken part in transactions in dispute. 

The object of the bill is to enjoin the defendants from bring- 
ing any action for rent on the lease acknowledged on the 25th 
of November, 1882, whereby the Un Wo Sang Company 
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(plaintiffs) covenanted to pay $200 per annum to Alo (de- 
fendant) for the use of the water from the “ Charman Kuleana,” 
and to declare the defendant trustee of the said lease to the use 
of the plaintiffs, and to account for rentals previously paid 
under said lease. The defendant, together with Tong Chow, 
Tong Woa and Pac Kanah had, previous to this lease, executed 
a lease dated October 26, 1882, of the rice lands at Waipa, 
Hanalei, Kauai, to Kwai Hee and Gee Chun, who, together with 
Wong Uck, C. Ahong, C. Aka and C. Aho, now form the Un Wo 
Sang Company (plaintiffs) at the annual rental of $1350. The 
plaintiffs now claim that the demise of the premises, which are a 
rice plantation on which water for irrigating purposes is a con- 
stituent, carried with it to the plaintiffs the right to the water 
as an appurtenance of the demised premises ; that the lease was 
made for purposes of cultivating rice, which depends on irriga- 
tion, and that the demised premises were irrigated by and from 
the water-course in controversy for some time before the lease 
was made; that the defendant Alo, being one of the plaintiffs’ 
lessors, had, at the date of the lease. power to grant the water- 
course, he having taken & lease of it from Mr. Charman, the 
true date of which must be taken to be 1st November, 1881, and 
as Alo (defendant) did not reserve the water right in the general 
demise of the rice plantation, it passed in law to the plaintiffs 
as an actually used appurtenance of the demised estate. 

The lease of the estate, which I shall call the first lease, was 
prepared and signed in Honolulu the same day the plaiitiffs’ 
articles of copartnership were executed. The second lease (of 
the water right) was prepared and executed in Kauai, and Gee 
Chun alone signed it on behalf of the Un Wo Sang Company. 

Kwai Hee, of the plaintiffs, says he was present on this Jand 
at Kauai when Alo (defendant) pointed it out to him and Gee 
Chun, and that Alo and Apakan (both of them lessors) said 
that the ditch belonged to the land. Apakan says that the 
previous company (the Han Tai), of which he, Alo and Asee 
were members, had used this water from the Charman ditch for 
six years, and only at the end, when Charman heard they were 
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using it, that they paid for it $50 for the six years. Charman 
says when he heard the Chinamen were using his water he 
demanded $100 rent and got $80. 

Alo (defendant) says he acquired the Charman kuleana while 
the Han Tai Company were in possession of the rice lands, and 
that the Han Tai Company paid him for the water-right as 
they had no (other) water; that he told Kwai Hee when look- 
ing over the land that it was his own water-right; and that 
Kwai Hee came to see him about the water-right for which he 
first asked $350, but at Asee’s solicitation he agreed to let the 
Un Wo Sang Company have it for $200, and that $150 of it was 
to be deducted from the $1600, the original rent agreed upon; 
and that Gee Chun signed the lease on Kauai. “I said, the 
water is separate from the rice land. Kwai Hee was told thia.” 

The contradiction between Kwai Hee and Alo being so com- 
plete upon the question whether in the negotiations the water 
was to be separately considered or not, it is much to be regretted 
that Gee Chun, who was the resident manager of the plantation 
and signed the second lease himself, was not produced as a 
witness. I believe he is absent in China. At any rate it is not 
disputed that he signed the lease and deliberately bound the 
company of which he was by the article of copartnership 
manager for two years, to pay $200 a year for the water. He 
could not have understood, as Alo certainly did not, that the 
first lease, which demised the rice land which the remaining 
members of the Han Tai Company owned, carried with it, as 
appurtenant, the water right which Alo alone had the right to 
by lease from Charman. If the second lease had not been 
taken, the claim of plaintiffs could well be made that Alo’s join- 
ing in the conveyance (the first lease) passed the water-right as 
an appurtenance, it not being reserved in the lease—although I 
do not think it would strike one of this class that a lease of 
partnership property would carry with it the property of an 
individual member. 

While not going to the extent of saying that the plaintiffs are 
estopped by the second lease, it seems to me to support Alo’s 
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contention that the negotiations for the water-right were a part 
of the original transaction and were not fully settled until the 
manager Gee Chun and Alo had met again on the premiscs 
after the first lease was signed. 

The law contended for by plaintiffs’ counsel, that the “ grantor 
conveys by his deed as an appurtenance whatever he has the 
power to grant, which is practically annexed to the granted 
premises at the time of the grant and is necessary to their 
enjoyment in the condition of the estate at the time” (Philbrick 
ts. Ewing, 97 Mass.), 133, is not controverted by defendants’ 
counsel. I think the law is well settled as claimed by plain- 
tiffs; but having found that the two leases were one transaction, 
and that it'was the understanding and intention of the parties 
that Alo should give a separate lease for his water-right and 
receive separate rent therefor, the rule of law above approved 
does not apply. It may be that this was not brought home 
sharply to Kwai Hee, so that when he returned home from 
China and ascertained that his firm were paying Alo $200a 
year for the water, he repudiated it. If Gee Chun, the manag- 
ing partner, had understood it as did Kwai Hee, he should not 
have taken the second lease. 

The result most satisfactory to my mind is to hold that Alo’s 
version is the truth, and therefore the bill must be disinissed. 


Decision oF THE Furt Court ny Preston, J. Dore, J., 
DissENTING. 


The matters in issue in this case have been before the Court 
on several occasions. 

On the 3d April last, the Court held that the question not 
covered by previous decisions, and to be decided in the present 
case, wag the allegation in the bill that “at the date of the said 
lease and for some time prior thereto, a certain water-course and 
water-right had been used and enjoyed by the said lessors as 
appurtenant and belonging to the premises demised under said 
lease, and always had been and now is of right belonging and 
appurtenant thereto.” 
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On the argunient on appeal it was suggested to the Court that 
the statement in the opinion of the Chancellor, on which the 
decree appealed from was founded, “it is much to be regretted 
that Gee Chun, who was the resident manager of the plantation, 
and signed the second lease himself, was not produced as a 
Witness,” was inaccnrate, and that in fact he was examined 
on the hearing of the previous case before Mr. Justice Pres- 
ton. 

It was agreed that the evidence taken in two previous cases 
between the parties should be used before the Chancellor. 

On referring to the records of such testimony, we find that 
Gee Chun was examined, but we are of opinion that such 
testimony is more in favor of the defendants than of the 
plaintiff. Ife says that he executed the lease for Alo on Kauai, 
and a week after notified Wong Ko, the Honolulu agents. who 
were also partners, to pay the rent. This was November, 1882. 
Quai Hee says that he went to China in January, 1883, ahd in 
the first case he testifies, he stayed on the plantation for a year 
after the first lease. At any rate, he admits that he was here 
until after the first rent to Alo was paid, and might have known 
of it. Ie says, however, that he did not know of it until his 
return from China in 1887. 

After a careful consideration of the casc and of the opinion of 
the Chancellor, we sce no reason to differ from the conclusion 
he has arrived at, and therefore, 

The appeal is dismissed with costs. 

F. M. atch and A. S. Hartwell, for appellants. 

P. Neumann and Chas. L. Carter, for respondents. 


Dissenting Optnton oF Dots, J. 


Upon a plea to this bill in which the decree on the second 
bill was pleaded in bar to this action, the Court in Banco 
said, in overruling the plea, that the present bill contained the 
following allegation which was not made by the previous bill, 
to wit: © At the date of the said lease and for some time prior 
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thereto, a certain water-course and water-right has been used 
and enjoyed by the said lessors as appurtenant and belonging 
to the premises demised under said lease, and always has been 
and now is of right belonging and appurtenant thereto.” 

The effect of this decision is to place the case about where it 
stood under the first bill, which alleged, among other things, 
that the water-course and the water were, at the time of the 
execution of the lease, appurtenant to the leased premises. 

The evidence greatly preponderates in favor of such water- 
course being appurtenant to the leased premises. The witness, 
Kaiwi, introduced by the plaintiffs, had lived at Waipa for forty 
years. He said, “in old times the land was konohiki, used for 
taro. It had water; it came from the Waipa stream, through 
the ditch that has been spoken of. There is no other ditch 
from olden time by which this land can be watered. The spring 
Kiwaa is small; there is water there in rainy weather; it 
would not be enough for this land.” Also, “The ditch was 
enlarged by the sugar plantation in 1863 and 1864; after the 
sugar plantation abandoned the land, Apakeen planted rice on 
it, using water from the same ditch.” Also, “ Nuuanu’s land, 
now held by Charman, is the land *where the dispute is. 
When Nuuanu had the land the water ran through the ditch on 
the land.” He further stated that Nuuanu was his brother-in- 
law. This evidence of Kaiwi is supported by Loika, another 
old resident of Waipa, Avakeen and Albert S. Wilcox. 

The witnesses introduced by the defense against the plaintiffs’ 
claim to this water as appurtenant to the leased premises, were 
Makahiki, Ku and Kenaulu. Makahiki lived at Waioli and 
Hanalei and says that there was no ditch there before the time 
of the plantation, but Ku, who has lived in Waipa twenty years 
or more, admits the existence of an old ditch before the time of 
the plantation, but says there was no waterinit. Kenaulu also, 
who formerly lived at Waipa, says there was a trace of another 
ditch, but it was lost before it reached Nuuanu’s land. He also 
says. that the taro land on the leased premises was formerly 
watered from the Kiwaa spring; and Ku says he thinks that 
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the old ditch watered this taro land, and then inconsistently 
says they were watered from another source, t.e., the Kiwaa 
spring. 

This testimony of the defendants’ witnesses entirely fails, in 
my mind, to break down the plaintiffs’ evidence supporting the 
allegations of the appurtenant water-course. The claim of the 
plaintiffs on this point is strengthened by the testimony of 
Apakeen, who cultivated rice upon the demised premises from 
the time the sugar plantation was given up till these plaintiffs 
took possession, a period of about six years, under a lease from 
Albert S. Wilcox. He says in substance, that they got water 
from the old ditch which is in dispute and which crossed the 
Alo or Charman land, that water ran through that ditch on to 
the premises in question during that whole period up to the 
time the present plaintiffs took possession, and that after he 
had been using this water for six years, Charman wanted fifty 
dollars for use of the water, which was paid. This witness 
speaks of himself as one of the lessors of the plaintiffs. Char- 
man’s testimony agrees with that of Apakeen at this point, 
except that he says he demanded one hundred dollars for the 
use of the water and received eighty. There is no evidence 
whatever that Charman had any right to charge anyone for the 
use of this water running through his land. When he purchased 
the land of Wilcox, in 1875, the ditch was there and the water 
was running through it to the premises now occupied by these 
plaintiffs, and which Wilcox, after his deed to Charman, leased 
to Apakeen, under which lease Apakeen used this water-course 
without claim or opposition from Charman for six years. 
Charman says, “I claim the water; I bought the water and 
ditch with the kuleana. I don’t know whether the deed says 
anything about it;” and his deed was not produced. I am 
convinced that Charman’s demand for pay for the use of the 
water which ran through, but did not have its source in his 
land, was pure bluff on his part, without a shadow of right, and 
that he accomplished his end merely through the ignorauce of 
Apakeen as to his rights. 
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It may be argued at this point, that admitting the facts and 
the law to be as I have found them, the plaintiffs are bound by 
their lease from the defendants to pry rent for this water. But 
it seems to me that, having found the water and the ditch 
through which it runs to be appurtenant to the land leased to 
the plaintiffs, the lease, which also demises the appurtenances 
belonging to the land, binds these defendants who were parties 
thereto, and they should not be permitted to take advantage of 
the ignorance of che plaintiffs, even though they labored under 
the same ignorance themselves, to obtain additional rents for a 
valuable interest covered by the original lease. 

Whatever may be the correct conclusion on this point, there 
is much in the evidence and the records of the case which 
supports the plaintiffs’ contention that the separate leasc for the 
water-right was not mentioned in the negotiations for the lease 
of the premises and that Gee Chung, the manager of their 
plantation, signed the lease of the water from Alo from dire 
necessity and without the knowledge of Kwai Hee, who appears 
to be the head of the company. The agreement, by which the 
plaintiffs entered into partnership for the cultivation of the 
demised premises, has the same date with the lease thereof, and 
contains an assignment of this lease, which was made to Kwai 
Hee and Gee Chung only, to the partnership. It also provides 
that “all other leases of land situated in said Ahupuaa of 
Waipa now held or that may be held by any one or more of the 
said copartners in his individual or their joint names, shall be 
partnership property ;” but there is no allusion whatever in the 
letters of copartnership to the future lease of this water-right» 
or of any water-right, thus affording strong negative testimony 
that at the date of the first lease there had been no negotiation 
in regard to the water-right in question as a distinct property 
from the demised premises. It is true that Kwai Hee makes 
contradictory statements in regard to his presence at Waipa 
when the lease of the water-right was signed ; but the fact that 
no witness on either side testifies to his being there, and his 
own final testimony that he was not there, raises a doubt in my 
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mind of his being present at Waipa after the first lease was 
signed and before he went to China in the following January. 
At the first trial, the defendant, Alo, who is deeply interested in 
the results of the suit, was the only witness who testified to an 
understanding at the time the first lease was negotiated, that 
the water-right was not included within its stipulation but was 
to be conveyed by a separate lease. At the second trial his 
evidence on this point was rather lamely supported by Tong 
Chow who, however, did not know that Kwai Hee was present 
when the water was talked about, and further positively says 
that nothing was said on the subject to Monsarrat, who drew 
the lease of the premiscs. 

It seems to me, therefore, that the defendants’ contention that 
the water-right was understood, at the time of making the first 
lease, to be a distinct matter to be subsequently provided for by 
a separate instrument, is not made out. 

In accordance with the foregoing reasons I am obliged to 
dissent from the opinion of the Court, feeling that the plaintiffs 
have satisfactorily shown that they are entitled to relief. 
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THE KING vs. WONG HOI LONG. 
THE KING vs. LEE CHONG. 


EXCEPTIONS FROM THE CIRCUIT Court, THIRD JUDICIAL CIRCUIT. 
OCTOBER TERM, 1889. 
Jupp, C.J., McCuLLY, Preston, Bickerton and Dots, JJ. 


The fact that the witnesses against the defendants were detectives 
sent by the Sheriff to detect offenses, is no reason for disbelieving 
them. 


OPINION OF THE CouRT, BY JUDD, C.J. 


Both of these cases come to us from the Circuit Court of the 
Third Judicial Circuit, held in September last, at Kau, in the 
Island of Hawaii. 

The defendant Wong Hai Long was convicted of unlawful 
possession of opium. Lee Chong was convicted of the offense of 
selling spirituous liquors without a licenge. 

The evidence against both of these men was that of two 
Chinese police officers, who visited the district incog., and gave 
information which led to their conviction finally by -a jury in 
the Circuit Court. In both of the cases motion is made that a 
new trial be granted on the ground that the verdict is contrary 
to the weight of evidence. 

The jury believed the statements of these Chinese policemen, 
which they had a perfect right to do, and we know of no reason 
why the mere fact that they were detectives, and were sent by 
the Sheriff to ferret out these offenses, should make them dis- 
believed. 

Upon a review of the cases sent up, we see no-reason for dis- 
turbing the verdicts. The exceptions therefore are overruled, 
and a new trial is refused. 

C. W. Ashford (Attorney-General), for the Crown. 

P. Newmann, and D. H. Hitchcock, for defendants. 


THE KING vs. AH HOY. 749 


THE KING rs. AH HOY. 
EXCEPTIONS FROM CIRCUIT Court, THIRD JUDICIAL CIRCUIT. 
OCTOBER TERM, 1889. 
Jupp, C.J., McCuLLy, Presron, Bickerton and Dorr, JJ. 


The facts set forth in the opinion (vide infra) afford sufficient evi- 
dence to warrant the verdict that defendant had possession of the 
opium. 

When defendant was arrested and put in jail, he gave up two letters 
to the Jailor, and one he destroyed by tearing into small bits. 


Held, this was a suspicious circumstance, and was admissible a3 a 
part of the res geste. 


OPINION OF THE CouRT, BY Jupp, C.J. 


This case was tried at the September Term of the Circuit 
Court of the Third Judicial Circuit, at Kau, in the Island of 
Hawaii. 

The defendant was charged with the unlawful possession of 
opium. 

The substantial facts shown by the witnesses for the prosecu- 
tion are as follows: The defendant was the servant of Chun 
Peu, or Apeu, who had two stores, one at Punaluu and another 
at Pahala, in Kau. On the 11th of October, 1888, a boat from 
the inter-island steamer landed certain freight at the dock at 
Punaluu. The defendant was standing on the dock. One of 
the boat’s crew, as he threw out the box marked with Ah Hoy’s 
name on to the dock, called out, ‘ Here is your box, Ah Hoy.” 
Defendant took this box and other freight marked “C. P.” (his 
employer’s mark) and piled them up at one end of the dock. 
He afterwards separated this freight into two lots, and while 
doing so, was asked by the officers if the box marked with his 
own name was his? Upon his denying it, they opened it and 
found it contained fifteen tins of opium. He started to go away 
from the dock on a fast walk, and was caught by an officer. 
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On being arrested and put in jail, and his person searched, he 
gave up two letters to the Jailor and one he destroyed by tearing 
it into small bits. He and his witnesses deny that the box con- 
taining the opium was his property. The jury, however, found 
that he had possession of the opium and convicted him. 

We think the evidence sustains the verdict. 

The defendant objected to the admission of the evidence of 
the destruction of the letter. It was a suspicious circumstance, 
and being a fact in the case, was admissible as part of the 
res geatir. 

Motion for new trial denied. 

C. W. Ashford (Attorney-General), for the Crown. 

P. Neumann and D. H. Hitchcock, for defendant. 


ELIZA MEEK, a Minor, by G. S. HOUGHTAILING, her 
Guardian, vs. ASWAN, Doing Business as HOP SANG 
WAI CO. 


wXCEPTIONS FROM McCurry, J. 
OctonER TERM, 1889. 
Jvop, C.J., McCunriy, Preston, BICKERTON and Dorr, JJ. 
An action to recover rent due for use of a Minor’s land is properly 


brought in the name of the Minor by her Guardian. 


An objection to the summons issued from the Police Court, made for 
the first time in the Appellate Court, should not, if sustained, be 
visited with a dismissal of the action, but an amendment should 
be allowed. 


OPINION OF THE CouRT, BY Jupp, C.J. 


This is an action of assumpsit for rent. The plaintiff re- 
covered in the Police Court of Honolulu and defendant appealed 
to the Supreme Court. After a mixed jury had been empan- 
nelled and sworn and the plaintiff had opened the case, the 
defendant’s counsel moved to dismiss on the ground that the 
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action was improperly brought in the name of the minor by her 
guardian, whereas the complaint should read G. S. JPoughtail- 
ing, guardian of Eliza Meek. 

The Court held that the complaint was defective in respect 
to the proper party plaintiff and therefore dismissed the 
case. 

The correctness of this ruling is brought to this Court by 
defendant's bill of exceptions. 

We think the Court below erred in holding that the complaint 
was improperly brought by Eliza Meek, a minor, by G. 8. 
Houghtailing her guardian. 

A minor cannot suc in his own name. “An infant, not hav- 
ing the power to appoint an attorney, must in all cases where 
he is plaintiff sue by guardian or prochein amy.” Bingham on 
Infancy, page 118. 

In the Court of King’s Bench the form is, J. S. per A. B. 
guardianiwm suum ad hoc por curiam specialiter admisanm queritur, 
etc, J. S. by A. B. his guardian specially admitted by the 
Court complains, ete. /d., p. 120. 

When a probate guardian has been appointed for a minor, the 
guardian has by the statute all the powers which a next friend 
or guardian ad litem has in respect to a suit. Fox vs. Minor, 32 
Cal., 112. 

The statute is (Compiled Laws, p. 444). “The guardian 
* * * shall appear for and represent his ward in all Tegal 
suits and proceedings, unless another person is appointed for 
that purpose, as guardian or next friend.” 

In the case at bar, a guardian for the minor had been 
appointed by the Probate Court. How, then, should the suit be 
brought? The purpose of it was to collect rent due for use of 
the minor’s land. It was the suit of the winor, and not that of 
the guardian. But the minor cannot make a contract with an 
attorney to bring a suit, and cannot personally bring a suit; 
therefore, he must act through some one that is his guardian, if 
he have one, or by some one specially appointed by the Court. 
The suit is nevertheless that of the minor. 
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Analogous to this is a suit where the suitor is represented by 
an attorney in fact. The principal brings the action by the 
attorney in fact. 

All the forms in the books on pleading correspond with this 
view. See Chitty’s Practical Forms, Chap. 4. “Actions by 
and against infants.” “If the infant be plaintiff the process 
will be in his name, and not in the name of the guardian or 
prochein amy.” 

In Judson vs. Blanchard, 3 Conn., 580, the action describes 
the plaintiff as “A. B. a minor, under twenty-one years of 
age suing and prosecuting her complaint by C. D., her next 
friend.” 

We are aware that a different practice has in many instances 
been followed in this Court without objection, and suits have 
been instituted in the form of A. B., guardian- of C. D. But the 
general rule is that the suit must be brought by the infant by 
his guardian or next friend. 

The statute does not confer the right upon the guardian to 
sue in his own name, as the Statute of Bankruptcy does upon 
the assignee. 

He is “to appear for and represent his ‘ward’ in all suits,” etc. 

The following authorities sustain our position. Schovuler’s 
Domestic Relations, p. 462. 

“The guardian must sue in general in the name of his ward 
and not in his own name.” Hoar vs. Harris, 11 Ill., 24. 

The Court, per Caton, J., say: “The bill is filed by Harris 
as guardian, to compel the conveyance of a town Jot to his 
ward. Authorities are hardly required to show that, by the 
well-established rules of chancery law, the bill should have 
been filed in the name of the ward, by his guardian or next 
friend. But it is argued that this rule has been changed by the 
statute, which reads: ‘Guardians by virtue of their office as 
such, shall be allowed in all cases to prosecute and defend for 
their wards.’ While this section may give the control of the 
proceeding tothe guardian, it makes no change as to the parties 
to the suit. As formerly, the proceeding must still be conducted 
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in the name of the parties really interested, as much as if they 
were adults. Only by making them parties could they be bound 
by the adjudication.” 

In Newton vs. Nutt, 58 N. H., 601, the Court say: “The 
guardian’s duties entitle him to the possession of the ward’s 
property, but his possession is the possession of the ward in 
whom the legal title remains. The power of the guardian is a 
naked trust not coupled with an interest. When the right 
of action depends upon the possession merely and the posses- 
sion of the property is actually with the guardian, the suit 
may be in the guardian’s name. So too, if the action is on 
a contract to be performed with the guardian personally, or 
for the payment of money to him by name. But debts and 
demands generally, in which the ward has a direct beneficial 
interest, should be sued in the name of the ward by his guar- 
dian.” 

In Hutchins vs. Dresser, 26 Me., 76, the suit was for wages due 
the minor, brought by plaintiff, describing himself as guardian 
of the minor; the Court said: “The provision of the statute, 
Chapter CX., Section 21, that a guardian may ‘demand, sue for 
and receive all debts due’ to the ward, cannot be construed to 
authorize him to maintain a suit in his own name to recover 
them. That such was not the intention is apparent from the last 
clause of that section, which provides that ke shall appear for 
and represent his ward in all legal suits and proceedings. In 
such cases he has no personal interest in the suit—is but a 
statute agent, which may be changed pending the suit without 
abating it.” 

In For vs. Minor, 32 Cal., 112, the plaintiff was Bernard S. 
Fox, guardian of the person and estate of Catherine Foley, a 
minor. The suit was to recover money due the ward by a 
former guardian. 

In this case the Court, per Sawyer, J., say: “That though 
executors and administrators may sue in their official capacity, 
it is because they are strictly and technically representatives of 
the deceased, while guardians are not technically representatives 
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of anybody. They simply stand in the position of protectors. 
The guardian is the counsel assigned by operation of law to 
conduct the suit.” 

The Court held that the suit on the bond could only be main- 
tained in the name of the infant, the real party in interest, and 
dismissed the action. Judge Sanderson dissented: He held 
with the Court that the action should have been brought in 
the name of the ward by her guardian, but that the omission of 
the name of the minor could be supplied by amendment and 
the suit not disinissed. 

With these authorities construing guardian’s statutes similar 
to our own, we are of opinion that the complaint in the Lower 
Court was correct. 

We wish to say further, that the objection to the complaint, 
even if‘tenable, should not have been visited with a dismissal, 
but an amendment should have been allowed. 

We held in Robello vs. Wong Quing, 5 Hawn., 98, that it is too 
late to dismiss a case on appeal for a defect in the summons, 
when no notice was taken of the defect in the Lower Court. 
It does not appear, however, that any amendment was asked for. 

The exceptions are sustained and the case is reinstated for 
trial on appeal in the Supreme Court. 

A. Rosa, for plaintiff. 

C. Creighton and S. K. Kane, for defendant. 
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APOLO vs. KAUO. 


Exceptions From Circuit Court, FourtH JUDICIAL CIRCUIT, 
Dore, J., Presiding. 


OcroBer TERM, 1889. 
Jupp, C.J., McCutny, Preston, Bickerton and Dore, JJ. 


The declaration claimed ownership of a wooden house through a bill 
of sale to plaintitf’s wife from P., and claimed damages for its 
unlawful removal by defendant, who claimed to have bought the 
house from P., before its alleged sale to plaintiff's wife. Defen- 
dant took no writing from P. when he bought the house. 


The Court directed the jury to find for the plaintiff and assess 
damages according to the evidence, on the ground that the sale 
of the house was the sale of an interest in lands, tenements or 
hereditaments, and by our Statute of Frauds required a writing in 
order to its validity. 

Held, error. The house was under the circumstances personal pro- 
perty. 

OPINION OF THE COURT, BY Dore, J. 


The declaration in this case, which was originally brought 
before the District Justice of Kawaihau, Island of Kauai, is in 
the nature of an action of trespass, and claims two hundred 
dollars damages for the unJawfal removal by the defendant of a 
house belonging to the plaintiff from the plairtiff’s land. 

It was shown in evidence that Paia, the plaintiff’s father-in- 
law, owned a house stationed on the land of another which he 
was forced to remove by the owner of the land; the plaintiff 
assisted him to take it down and transport the material to his 
own (the plaintiff’s) land and rebuild it there, furnishing a 
considerable amount of labor and money toward the work. The 
honse was thenceforward occupied by Paia together with the 
plaintiff and his family, a period of about six years. In Feb- 
ruary, 1888, Paia, wishing to remove to another island, sought 
a purchaser for the house and eventually sold it to Kauo, the 
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defendant, on the 11th of February, for thirty dollars and 
received the money but delivered no deed. In the meantime, 
the plaintiff had arranged to purchase the house from Paia on 
the 8th of February for ten dollars, which agreement was carried 
out on the 13th by the payment of the money and the execution 
of a bill of sale for the house to plaintiff's wife. On the next 
day the defendant took the house down in spite of plaintifi’s 
protests and removed therefrom goods belonging to plaintiff to 
an exposed place where they wefe injured by the elements. 

At the trial the Court directed the jury to find for the plaintiff 
and to assess damages according to the evidence, on the ground 
that the sale of the house was the sale of an interest in “lands, 
tenements or hereditaments,” and by our Statute of Frauds 
(Civil Code, Section 1053) required a writing in order to ita 
validity. The case comes to us upon defendant’s exceptions to 
this instruction. The question before us is whether, under the 
circumstances of the case. the house was a part of the realty, or 
whether it was a chattel belonging to Paia, which he might 
dispose of by a verbal sale. 

It is undoubtedly the law by weight of authority, that where 
one builds a house on the land of another, the house becomes a 
part of the realty and the property of the owner of the land, 
unless there ie an agreement, express or implied, between the 
parties that it ie removeable by the builder, in which case the 
house is personal property and may be sold without a writing. 
Thompson va. Love, 42 Ohio, 61; Dame vs. Dame, 38 N. H., 480; 
Howurd vs. Fessenden, 14 Allen, 123; Smith ve. Benson, 1 Hill, 
176; Ford ve. Cobb, 20 N. Y., 349-350; Curtis vs. Hoyt, 16 Conn., 
164-165: Washburn vs. Sproat, 16 Mass., 448; Murphy vs. Mar- 
lund, 8 Cush., 578; Milton vs. Colby, 5 Met., 81. 

This question, if it was open at all under the pleadings, was a 
question for the jury to determine and not for the Court, but we 
are of the opinion that the plaintiff by his declaration, in which 
he claims the ownership of the house through the sale to his 
wife above referred to, thus recognizing the house as the per- 
sonal] property of Paia, made it improper fur the Court to con- 
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sider whether the house was a part of the realty. The declara- 
tion made it personal property, and as such must the issue 
between the parties be disposed of. 

We therefore consider that the instruction of the Court on this 
point was incorrect, and sustain the exception thereto, and a 
new trial is ordered. 

W. O. Smith, for plaintiff. 

A. Rosa, for defendant. 


THE KING vs. HO FON. 


Exceptions To Decision oF Jupp, C.J., SUSTAINING DEMURRER 
TO INDICTMENT, 


OcToBER Term, 1889. 


Jupp, C.J., McCunzy, Preston, BICKERTON and Dore, JJ. 


An indictment for conspiracy alleged that defendant, ete., conspired 
“to commit the crime of treason.” Held, bad. The statutory 
description of the offense of treason (the object of the conspiracy) 
must be set out, so that the Court may see that the facts would, 
if committed, amount to the statutory crime of treason. 


OPINION OF THE COURT, BY PRESTON, J. 


The defendant was indicted at the present term for that the 
defendant, “with divers other persons to the Attorney-General 
unknown, wickedly devising and intending to levy war against 
the King’s Government, and to employ force in contravention of 
the laws and in opposition to the authority of the King’s Govern- 
ment, and with the intent of affecting the public tranquility 
generally, did maliciously and fraudulently combine, con- 
federate, agree and mutually undertake and concert together to 
commit the crime of treason.” 

To this indictment the defendant demurred. 

The Chief Justice, who was presiding, overruled the demurrer 
and the defendant presented a bill of exceptions, which was 
allowed. 
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On the argument before us, it was contended on behalf of the 
defendant that the indictment was bad because it alleged that 
the conspiracy was to “commit the crime of treason,” and did 
not set out in proper language and words the statutory offense of 
treason, 

On behalf of the prosecution, it was contended that the intent 
alleged in the indictment was.sullicient, and that it was not 
necessary to sct out the means by which the conspiracy was to 
be effected. State vs. Ripley et als., 31 Me., 386; Hazen va. 
Commonwealth, 23 Penn. St., 355. 

Conspiracy is defined in the Penal Code as “A malicious or 
fraudulent combination or mutual undertaking or concerting 
together of two or more to commit any offense, or instigate any 
one thereto, or to charge anyone therewith, or to do what plainly 
and directly tends to excite or occasion offense, or what is ob- 
viously and directly wrongfully injurious to another. For 
instance, a confederacy to commit murder, robbery, theft, 
burglary or any other offense provided for in the Criminal 
Code.” * * +» 

Treason is defined “to be any plotting or attempt to dethrone 
or destroy the King, or the levying of war against the King’s 
Government, or the adhering to the enemies thereof, giving 
them aid and comfort, the same being done by a person owing 
allegiance to this Kingdom.” ‘ 

It is no doubt true that it is unnecessary to state in the in- 
dictment the means by which the conspiracy is to be effected : 
i.e., in a conspiracy to murder, that a knife, pistol or other 
weapon, or poison was to be used. It is enough for the pleader 
to set out the offense aimed at by such apt words as will describe 
it as a conclusion of law. Wharton’s Precedents of Indictments 
and Pleas, Vol. 2, p. 607. Thus it is sufficient to say that the 
defendants conspired feloniously, willfully, and of their malice 
aforethought, to kill and murder one A. B., or that they con- 
spired “certain goods and chattels of great value, ete., then 
belonging to and on the person of A. B., feloniously to steal.” 
Com. vs. Rogers, 5 Serg. & R., 463. 
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It is not sufficient to describe the conspiracy as a conspiracy 
to commit the crime of murder, larceny or robbery, or as in 
the case before the Court, to commit the crime of treason, but 
the statutory description of the offense must be set out, so that 
the Court may see that the facts charged would, if committed, 
amount to the statutory crime of treason. There are several 
things which, if committed, would be treason, and the indict- 
ment should allege the conspiracy to be to dethrone or destroy 
the King, to levy war against the King’s Government, the 
adhering to the enemies thereof, as the case may be. 

Upon principle and authority, we find this indictment to be 
insufficient, and one that the defendant is not called upon to 
answer. But we will not order judgment to be entered in his 
favor, as under Section 33 of the Act “ To Regulate the Practice 
and Procedure in Criminal Cases,” we have authority to cause 
the indictment to be amended. 

We therefore direct that the Clerk of the Court do forthwith 
amend the indictment in conformity with this decision. 

P. Neumann, for defendant. 

C. W. Ashford (Attorney-General), A. P. Peterson (Deputy 
Attorney-General), and F. M. Hatch, for the Crown. 
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THE KING vs. THOS. WALL and THOS. ONOKEA. 
APPEAL FROM THE Poxice Court or HoxoLuLU. 
OcTOBER TERM, 1889, 

Jupp, C.J., McCuLLyY, PReston, BICKERTON and Dore, JJ. 


Chapter XXVIL. of the Acts of 1878 (C. L., p. 616) does not apply to 
the cars of the street railway of Honolulu. Decision of the 
Police Court reversed. 2 


OPINION oF THE Court, BY McCutnry, J. 


The record of the Police Court in this case is as follows: 

Charge. Hiring or allowing a vehicle, to wit, Tramcar No. 2, 
to ply for hire without a license, contrary to Section 9, Chapter 
XXVII., Laws of 1878, at Honolulu, within one month last past. 

Defendants plead not guilty. 

C. L. Hopkins, sworn, says: I am Deputy Marshal. On 
August 26, 1889, in Honolulu, I rode in car of which defendants 
were respectively conductor. and driver; car’ No. 2 on King 
street line of the Hawaiian Tramways Co. I paid five cents 
fare and got a ticket. (Ticket put in evidence.) No license 
has been issued to any of the cars of the Tramway Co. This 
car, No. 2, has been plying for hire in Honolulu. Defendants 
jointly had control of the car. 

Prosecution rests. 

Paul Neumann, sworn, says: When these cars were put in 
operation I tendered to Minister of Interior, on behalf of the 
Hawaiian Tramways Co., license fée for this car. The Interior 
Department declined to issue license unless the cars were given 
a certificate by the Marshal, under the Licensed Carriage Act, 
certifying that the cars had been inspected. 

Defendants are found guilty; each of them is sentenced to 
pay $25 fine and $2.60 costs. 

Appeal noted to Supreme Court in Banco. 


The Certificate of the points of law upon which appeal is taken 
is as follows: 
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The defendants having been convicted in this Court of vio- 
lating Section 9 of Chapter XXVII. of the Session Laws of 1878: 
appeal from the judgment of this Court to the Supreme Court 
in Banco. 

On the ground that tender was made by the Hawaiian Tram- 
ways Company (Limited), employer of the defendants, to the 
Minister of the Interior of the amount of license for the car in 
question, and a license demanded, but refused by said Minister 
for the reason that no certificate from the Marshal or his Deputy 
was filed or produced in accordance with the provisions of 
Section 4 of Chapter XXVII. of the Session Laws of 1878. 

The Hawaiian Tramways Company (Limited) refused to file 
said certificate on the ground that it is not affected by the pro- 
visions of said Chapters, and defendants claim that the money 
for the license of the car whereof they were in charge having 
been tendered and refused by the Minister of the Interior, the 
law has been substantially complied with, which requires the 
said company to pay a license fee of ten dollars per annum for 
each car, and that they, defendants, are therefore entitled to 
their discharge 

That by the Acts of the Legislature known as Chapter 
XXXIV. of the Session Laws of 1884, the said company, as 
assigns of Wm. R. Austin, is not required to file with the 
Minister of the Interior any certificate under the provisions of 
the aforesaid statutes of 1878. 

We further appeal on behalf of Thos. Onokea, on the ground 
that he ought to be acquitted because the evidence shows that 
only the conductor had charge of the tramear and collected the 
fare, and that though our position may be wrong with reference 
to the other points made, the conductor alone is responsible 
under Section 10 of Chapter XXVII. of the Statutes of 1878. 


By THE Court. 


This is a test case to determine whether the cars of the 
Hawaiian Tramways Company fall within the provisions of 
the Statute of 1878. That is entitled “An Act to regulate 


762 OCTOBER TERM, 1889. 


the carrying of Passengers * * * and the letting to hire 
of carriages * * * and other vehicles in the district of 
Honolulu.” It provides that upon presentation to the Minister 
of the Interior.a certificate from the Marshal, who is made 
ex-officio inspector of carriages, that the vehicle for which a 
license is asked is sound and fit for the required service, with a 
statement of the number of adult passengers it has capacity for 
carrying and the number of horses required to draw it, the 
Minister tnay issue, at a charge of one dollar for each person of 
its capacity, a license, the number of which must be conspic- 
uously exhibited on the carriage. 

It appears that the license fee was refused by the Minister of 
the Interior, when tendered for this and other cars of the 
Hawaiian Tramways Company, because the certificate of the 
Inspector of its good condition and the number of persons who 
might be carried in it, as required by Section 4 of the Act, as 
the prerequisite to issuing a license, was not obtained. 

The owner (6r driver) of a vehicle plying for hire without 
a license is subject to a fine of twenty-five dollars (Section 9), 
the penalty imposed in the case at bar. 

The Minister of the Interior (Section 7), may make rules and 
regulations to be observed by licensed carriers of passengers, 
which being published shali have the force of law. 

The first passenger cars began to run in this city in the latter 
part of 1888, fully ten years after the enactment of the statute 
under consideration. Unless it clearly comes within the pur- 
view of the antecedent Act by a similarity of subject matter, 
functions and requirements of legal and police control, the 
natural construction would be that it did not so become. And 
if there is a dissimilarity in these respects, and if, moreover, 
there is a statute incorporating the Tramways Company of this 
case, containing special regulations, the conclusion would be 
that they are exempt from the operation of the former statute. 

The published regulations, having the force of law, of the 
Minister of the Interior are before us. They designate stands 
for licensed carriages, prescribe rates of fare within the city and 
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for excursions to the Park, the Pali, and for drives by the hour, 
and for calling and shopping, etc. They are applicable to 
carriages for hire and entirely inapplicable to street cars. Yet, 
if the car in this case comes under the statute of 1878, it comes 
under these regulations. 

The vehicle, a street car, which the defendants are charged as 
running for hire without a license, runs under the provisions of 
a special statute, Chapter XXXIV. of the Laws of 1884, by 
which it is provided that the corporators of the street railroad 
shall pay the sum of ten dollars per annum as a license tax 
upon each passenger car, and no greater sum shall be exacted 
as car license. This exclusive statute removes street cars from 
the operation of the licenses applicable to carriages let for hire. 
It is also in conflict with it, for the rate of carriage tax is accord- 
ing to the carrying capacity, one dollar for each. The cars of 
the Tramway Company vary in size, some having seats for 
twenty-eight passengers; but the tax is uniform, ten dollars for 
each. E 

The statute, Section 2, grants the franchise upon such con- 
ditions and restrictions as are now imposed by the Jaws of the 
Hawaiian Kingdom in the relation of constructing and main- 
taining street railroads. This Act is a statute contract. The 
provision excludes the liability to statutes not relating to street 
railroads, and to regulations which are not Acts of the Legisla- 
ture, and applicable to street railways. 

The above expressed views strongly establish the proposition 
for the defendants, that they are charged under a statute which 
has no application to their case. 

They are acquitted. 

U. W. Ashford (Attorney-General) and C. Creighton (Deputy 
Marshal), for the prosecution. 

P. Neumann and F. M. Hatch, for defendants. 
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OPINIONS OF THE JUSTICES OF THE SUPREME COURT 


THE KING, THE CABINET AND THE LEGISLATURE, 


1887-18809. 


RE MILITARY ACT. 


OPINION OF THE JUSTICES OF THE SUPREME COURT TO THE 
CABINET. 


The Act of October 1, 1886, entitled “ An Act to Organize the Military 
Forces of the Kingdom,” is unconstitutional. 


DEPARTMENT OF THE JUDICIARY, 
Honotuvtv, H. I., September 30, 1887. 


His Excellency Clarence W. Ashford, Attorney-General. 


Sır: The Justices of the Supreme Court have had the honor 
to receive from Your Excellency a letter dated the 27th instant, 
requesting, on behalf of His Majesty’s Cabinet, by virtue of the 
provisions of Article 70 of the Constitution, the opinion of the 
Justices on the following questions, to wit: 

First. ‘Does the Act of the Legislature, entitled ‘An Act to 
Organize the Military Forces of the Kingdom,’ approved the 
first day of October, 1886, and being Chapter XXII. of the 
Session Laws of 1886, contravene the Constitution of this 
Kingdom, and is said Act, or any part thereof, unconstitutional 
for any reason, especially for any of the reasons hereinafter 
enumerated ?”—mentioning four. 
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We discuss the second alleged reason first. It reads: “That 
Section 2 of said Act expressly purports to make the Chief of 
Staff, under the title of Lieutenant-General, the Commander-in- 
Chief of all the armed forces of the Kingdom, under the supreme 
command of His Majesty as Generalissimo, whereas Article 26 
of the Constitution provides that the King is the Commander- 
in-Chief of the Army and Navy, and of all other military forces 
of the Kingdom by sea and land.” 

The Section of the Act reads as follows: “Section 2. There 
shall be a staff, the chief of which shall hold the rank and title 
of Lieutenant-Genera]J, appointed and commissioned by His 
Majesty the King, to hold office during His Majesty’s pleasure. 
This officer shall be Commander-in-Chief of all the armed forces 
of the Kingdom, under the supreme command of His Majesty as 
Generalissimo.” 

We notice the incongruity of the “Chief of Staff” being the 
“ Commander-in-Chief,” positions which would seem to be in- 
compatible. For the “ Staff” is composed of subordinate officers 
about a superior officer, who execute his commande, and their 
head is the Chief of Staff. It is impossible to see how one 
person can be the “ Commander-in-Chief” and also the “ Chief” 
of his own “Staff.” But the incompatibility of two offices, one 
of which is subordinate to the other, being held by the same 
person, is a matter of construction, and does not affect the graver 
question of the constitutionality of the Act. We put it in this 
way: His Majesty da, by Article 26 of the Constitution, the 
Commander-in-Chief of the Army and Navy, and of all other 
military forces of the Kingdom. The Act in question authorizes 
His Majesty to appoint a Commander-in-Chief of all the armed 
forces of the Kingdom, under the supreme command of His 
Majesty as Generalissimo. We sre of opinion that a function 
which the Constitution has conferred upon His Majesty he 
cannot delegate to another, unless the warrant for this delegation 
of authority is provided for in the Constitution. And what 
His Majesty cannot do in this respect, the Legislature cannot 
do by enactment. There certainly cannot be two Commanders- 
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in-Chief of the same army at the same time. The section of the 
Act under consideration is, in our opinion, repugnant to Article 
26 of the Constitution. Being of this opinion, the appointment 
by the King of a Commander-in-Chief of all the armed forces 
would be without warrant of law. The duties, therefore. devolved 
upon such an officer by the Act cannot be performed. The con- 
clusion at which we have arrived would make it unnecessary to 
consider the other reasons put forth why other parts of the Act 
are unconstitutional; but as our opinions are asked upon them, 
we will give them. 

The first one stated is: “That Section 1 of said Act. while 
making the Minister of Foreign Affairs Secretary of War and of 
the Navy and responsible to account for all disbursements made 
on account of the military or naval organization, does not nor 
does any other section of said Act invest either the said Minister 
or any other Cabinet Minister with any direct control over such 
expenditures.” In Section 1, the duties of the Minister of 
Foreign Affairs as Secretary of War and of the Navy are “to 
account for all moneys disbursed by the Military and Naval 
Department and to accept and approve all drafts upon the 
treasury therefor.” This means that he is to keep the accounts 
of the Department of War and of the Navy and that his 
approval of drafts upon the Treasury is eseential, or they 
cannot be paid. We notice that this section does not confer 
upon the Minister the authority to draw or sign the drafts upon 
the Treasury. And it would seem by the latter part of Section 
8 of the Act that this authority was conferred upon the “ Chief 
of Staff.” This reads, “ All drafts upon the military, volurteer 
and naval appropriations shall be made through the Chief of 
Staff,” etc. Ifit read “by” and not “through,” the difficulty 
would be cleared up. But the Section goes on to say that the 
Chief of Staff (who it must be remembered is the Commander 
in-Chief), “shall submit the same to the Secretary of War and 
of the Navy for approval.” The power to approve implies the 
power to disapprove. But the section says further, “ provided 
that no liability or expenditure shall be incurred without the 
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approval in writing of the Commander-in-Chief,” ete. This 
confers the authority to incur expenditure solely on the Com- 
mander-in-Chief, and it is nowhere expressly given to the 
Secretary. The Commander-in-Chief is further required to 
“cause proper vouchers for the same (the expenditure) to 
accompany each requisition for a draft upon the Public Treasury, 
which voucher shall be retained by the Secretary.” This would 
imply that the Commander-in-Chief is to send a requisition for 
a draft to the Secretary who is to make the draft on the 
Treasury. But it is inconsistent with the previous part of this 
section and with Section 1, which, as we have seen, confer the 
power on the Secretary merely of approving the drafts, and not 
of drawing them. 

It is difficult to make sense out of this law. It is absurd to 
require the “acceptance and approval” by the Secretary of a 
draft which he is himself to draw, and it is equally absurd to 
make the written approval of the Commander-in-Chief the only 
authority for the expenditure of money or incurring of liability, 
and at the same time to require the approval of the Secretary 
upon drafts for their payment. If the Commander-in-Chief has 
authorized the incurring of any liability, the law is satisfied and 
the Secretary must “ approve.” 

In our opinion, the Act does not invest the Secretary of War 
and of the Navy or any other Cabinet Minister with any control 
of the disbursements for account of the military or naval organi- 
zation. But a law which places the responsibility for the dis- 
bursement of public moneys beyond the control of any responsi- 
ble Minister of the Crown, is not by that fact unconstitutional. 
It may be unwise to do so and the Legislature may not have 
intended it in this case. Still it is not unprecedented. By the 
terms of Section 49 of the Act regulating the Bureau of Public 
Instruction (Compiled Laws, p. 213) the Board of Education is 
“invested with full power to apportion and disburse the various 
monies and avails devoted to the promotion of public education.” 

By Section 9 of the Auditor-General’s Act (page 671 Compiled 
Laws) “every account shall be considered duly authorized that 
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is in accordance with any existing law or regulation, or has 
been directly sanctioned by one or other of the responsible 
Ministers of the Crown, and covered by any Appropriation Act 
in force at the time of payment.” 

The latter part of Section 4 of the Act under consideration 
reads that “appropriations for defraying the costs of the King’s 
Guard, volunteer or other military or naval organization, under 
and by virtue of any law or enactment in force in this Kingdom, 
shall be expended and accounted for as provided for by this 
Act.” Ifthe Act be considered as unconstitutional and inoper- 
ative in respect to the disbursement of the military and naval 
appropriations, by reason of there being no legal Commander-in- 
Chief to incur liability and disburse the funds, there will be no 
difficulty in resorting then to the Appropriation Bill. The items 
for military are included in this Actin the Department of the 
Minister of Foreign Affairs, who can draw upon these appro- 
priations on his ministerial responsibility. 

The third reason alleged is thus stated: “That Section 4 of 
said Act in the second paragraph thereof purports to appropriate 
for the purposes of carrying this Act into effect the sum of 
twenty-one thousand dollars for each biennial period, thus pur- 
porting in effect to bind succeeding Legislatures to the support 
of the purposes set forth in the Act.” 

The paragraph referred to reads: “ There shall be appropriated 
and ‘applied to such purpose from moneys in the Public 
Treasury, not otherwise appropriated, the sum of twenty-one 
thousand dollars for each biennial period.” 

We take it that the words “not otherwise appropriated ” 
mean not appropriated by the general Appropriation Bill which 
is authorized by the 75th Article of the Constitution. “The 
Legislature votes the appropriations biennially,” etc. And there 
is force in the view that moneys appropriated by a law, the 
item for which is not in the Appropriation Bill, cannot be drawn 
except from a surplus in the Treasury after ail the items in the 
Appropriation Biit have been met. In this country this con- 
dition of the Treasury could not be ascértained until the close 
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of the biennial period. Bat the fourth section of the Appro- 
priation Bill for 1886-8 reads, ‘The Minister of Finance shall 
not cause or allow to he paid from the Treasury any money 
for objects nut authorized by this law,” except under the pro- 
visions of the Postal Savings Bank Act. And it could well be 
argued that this general enactment controlled. 

We are of opinion that one Legislature cannot bind its 
successor to the voting of appropriations where no legal rights 
of third parties are involved. But the item for the military 
and naval organization appearing in the Appropriation Bill as 
well as in the Act under consideration, further discussion of it 
is unnecessary. 

The fourth reason as suggested in your letter ie: 

Fourth. “That Section 5 of the said Act provides for the 
making and promulgation by a body or authority other than 
the Legislature of this Kingdom of a code of rules and regula- 
tions to be entitled the ‘Regulations of the Army and Navy,’ 
which rules and regulations are by said Act (Section 7) invested 
in advance with the force and effect of law, and violations of the 
same are made penal.” 

Says Cooley on Constitutional Limitations, p. 116: ‘‘One of 
the settled maxims on constitutional law is, that the power con- 
ferred upon the Legislature to make laws cannot be delegated 
by that department to any other body or authority.” 

But there are some matters of mere regulation the authority 
to make which can be delegated by the Legislature without an 
infringemeut of the Constitution. 

An instance of this is that given by Section 688 of the Civil 
Code, to the Minister of Finance to make regulations for 
collection of duties and the transaction of the business of the 
custom houses, etc., and the power given by Section 833 of 
the Civil Code to the Supreme Court to make rules for 
regulating the practice in the Courts. Until we should be 
shown the “ Rules and Regulations” promulgated by the Chief 
of Staff under the authority of Section 5 of the Act, it would 
be impossible to say whether they amounted to an attempt to 
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exercise powers of legislation, or infringed upon the functions 
of the Legislature. If, however, these “ Rules and Regulations” 
imposed penalties, they would be inoperative and void as 
repugnant to the Constitution. 

The second question asked is, “ What laws or parts of laws, if 
any, are repealed by Section 12 of this Act.” 

If the Legislature should intend to repeal any specific law it 
would be better to indicate it, for it cannot be known what laws 
are repealed by implication or by general words, as used in 
Section 12 of this Act, until there has been a judicial decision 
to that effect. 

From such investigation as we are able to give to the matter, 
we find only one law which would be repealed by tle Act under 
discussion. It is the Act of the Ist of August, 1874, being 
Chapter XXXIX. of the Session Laws of 1874. This Act 
abolished the office of Secretary of War and of the Navy and 
authorized His Majesty to confer the duties of this office by 
special commission on a Commander-in-Chief. This appoint- 
ment was never made, as we have been informed, owing to the 
belief that the law authorizing the appointment of a Com- 
mander-in-Chief was repugnant to the 26th Article of the Con- 
stitution then in force. 

Respectfully submitted, 
A. F. Jupp, 
Lawrence McCutty, 
EDWARD PRESTON, 
Ricu. F. BICKERTON. 
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RE LICENSES. 


RE LICENSES. 


OPINION OF THE JUSTICES OF THE SUPREME COURT TO THE 
LEGISLATURE. 


A law which vests in same designated person or body the absolute 
discretionary authority to grant or refuse a license to pursue a 
trade, business or occupation lawful in itself, the object of the 
license being for revenue only, would be contrary to Articles I. 
and XIV. of the Constitution. 


Such a power cannot be delegated. 


DEPARTMENT OF THE JUDICIARY, 
HoxorvtLu, H. I., July 26, 1888. 


To the Honorable the Legislature of the Hawatian Kingdom: 


On the seventeenth day of July the Honorable Legislature 
adopted a resolution, which was transmitted the same day to 
the Justices of the Supreme Court, requesting their opinion 
upon the following questions: 

First. Has the Legislature power under the Constitution to 
enact a law making it unlawful for any person to carry on any 
trade, business or occupation without a license, and giving some 
designated person or body absolute discretionary authority to 
grant, or refuse to grant, such license ? 

Second. Can the granting or refusal to grant such licenses 
be based upon the recommendation of a specified number or 
proportion of the legal voters of any district ? 

In considering whether the questions submitted to us are such 
as are contemplated by Article 70 of the Constitution, which 
authorizes “The King, his Cabinet and Legislature to require 
the opinions of the Justices of the Supreme Court upon important 
questions of law and upon solemn occasions,” we desire to adopt 
the language of the Justices of the Supreme Court of the State 
of Massachusetts, in which State a similar constitutional pro- 
vision exists. In an opinion found in the Supplement to Vol. 
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126, Massachusetts Reports, page 567, the Justices say: “The 
opinions of the Justices can be required only ‘upon important 
questions of law,’ not upon questions of fact, and ‘upon solemn 
occasions, that is to say, when such questions of law are neces- 
gary to be determined by the body making the inquiry, in the 
exercise of the legislative or executive power entrusted to it by 
the Constitution and laws of the commonwealth. No other 
limit of the authority to require the opinions of the Justices is 
expressed in the Constitution. In giving such opinions the 
Justices do not act as a Court, but as the constitutional law 
advisers of the other departments of the Government.” 

Deeming the question presented by the Honorable Legislature 
to he one of law, necessary to be determined by it in the exer- 
cise of the legislative power entrusted to it, we proceed to con- 
sider it. 

It is admitted by all jurists that Government may, in the 
discretion of its Legislature, levy a tax for public purposes upon 
every species of property within its jurisdiction, or select any 
particular species of property for taxation, and may likewise tax 
occupations. Cooley on Taxation, page 384. 

Lut this author says, on page 396: ‘“‘ There are some cases in 
which levies are made and collected under the general designa- 
tion of taxes, or under some name employed in the revenue laws 
to indicate the particular clags of taxes, where the imposition of 

he burden may be fairly referred to some other authority than 
to that branch of the sovereign power of the State under which 
the public revenues are apportioned and collected. The reason 
is, that the imposition has not for its object the raising of 
revenue, but looks rather to the regulation of relative rights, 
privileges and duties as between individuals, to the conserva- 
tion of order in the political society, to the encouragement of 
industry and the discouragement of pernicious employments. 
Legislation for these purposes it would seem proper to look 
upon as being made in the exercise of that authority, which is 
inherent in every sovereignty, to make all such rules and regu- 
lations as are needful to secure and preserve the public order 
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and to protect each individual in the enjoyment of his own 
rights and privileges by requiring the observance of rules of 
order, fairness and good neighborhood by all around him. This 
manifestation of the sovereign authority is usually spoken of as 
the Police Power.” 

The same author says, on page 407: “ A license is a privilege 
granted by the State, usually on the payment of a valuable con- 
sideration, though this is not essential. To constitute a privilege 
the grant must confer authority to do something which, without 
the grant, would be illegal: for, if what is to be done under the 
license is open to everyone without it, the grant would be merely 
idle and nugatory, conferring no privilege whatever. But the 
thing done may be something lawful in itself, and prohibited for 
the purposes of the license; that is to say, prohibited in order 
to compel the taking out of a license.” 

It is apparent from this discussion that there is a distinction 
between licenses for “revenue” and those for “regulation.” As 
Judge Cooley says in his Constitutional Limitations, page 586: 
“ Licenses are of two kinds: those which require the payment 
of a license fee by way of raising a revenue, and are, therefore, 
the exercise of the power of taxation, and those which are mere 
police reglations.” 

We are of opinion that when the license is placed upon the 
“trade, business or occupation” simply for revenue, and when 
the law makes unlawful the exercise of this particular trade, 
business or occupation, lawful in itself, in order to compel the 
taking out of a license, it is not in the power of the Legislature 
to vest the absolute discretionary authority to grant or to refuse 
to grant such license in any designated person or body. In 
other words, a license purely of this character must be granted 
to all who apply for it, if the applicant tenders the fee. A law 
which should give the discretionary power to refuse such a 
license to such applicant would be plainly in violation of Article 
I. of the Constitution, which reads: “God hath endowed all 
men with certain inalienable rights, among which are life, 
liberty and the right of acquiring, possessing and protecting 
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property, and of pursuing and obtaining safety and happiness ; ” 
and of Article XIV. as well, which reads: “Each member of 
society has a right to be protected in the enjoyment of his life, 
liberty and property, according to law, and therefore he shall be 
obliged to contribute his proportional share to the expense of 
this protection, and to give his personal services or an equivalent 
when necessary. Private property may be taken for public 
use, but only upon due process of law and just compensa- 
tion.” 

When, however, the license is for regulation, the particular 
trade, business or occupation being of such a nature that the 
police power of the State may be invoked in justifying the 
refusing the license under certain defined circumstances, the 
Legislature may make the grantjng of such licenses discre- 
tionary. But such discretionary power should be limited to the 
conservation of the interests of the community, by regulating 
the particular business, and not for the purpose merely of 
depriving any particular class or race of persons of the right of 
engaging in the business. 

A reference to our license laws will make it apparent that 
Hawaiian Legislatures have recognized this distinction. For 
example, on page 15 of the Compiled Laws, under the head of 
Licenses to Vendors of Goods, Wares and Merchandise, it is 
enacted that “The Minister of the Interior shall grant to any 
person applying therefor in writing a license to sell goods, 
wares, etc., at wholesale.” The granting or refusing to grant 
such a license is not discretionary with the Minister. The 
right of the applicant to a license, on payment of the fee, is 
absolute. 

On the other hand, on page 18 of the Compiled Laws, there is 
a law that “The Minister of the Interior may at any time 
license for the term of one year one or more suitable persons, etc., 
to be public auctioneers, etc.” The right of the Minister to refuse 
a license to a person whom he should not consider suitable has 
never been the subject of judicial discussion ; but we apprehend 
the granting of the discretionary power by the Legislature might 
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be sustained as the exercise of ‘the police power of the State, by 
which “persons and property are subjected to all kinds of 
restraints and burdens in order to secure the general comfort, 
health and prosperity of the State,” since the business of a 
public auctioneer requires particular fidelity and honesty, deal- 
ing as he does with the property of all the public who entrust it 
to him. As Judge Cooley says: “When the license is for regu- 
lation merely, the limitation is one of discretion and policy, and 
the question presented is whether the business or occupation is 
one rendering special regulation important for any purpose of 
protection to the public, or to guard individuals against frauds 
and impositions.” Cooley on Taxes, page 410. 

Having come to the conclusion that a license for “revenue” 
to follow a business, trade or occupation lawful in itself, and not 
of such a nature as to require “regulation” under the police 
power of the State, may not be refused at the discretion of any 
person or body, it necessarily follows that the power to grant or 
refuse such-cannot be delegated, and that the granting or re- 
fusing to grant such license cannot be based upon the recom- 
mendation of a specified number or proportion of the legal voters 
of any district. 

If the Government itself cannot, without infringement of the 
Constitutional right of the person to acquire and possess pro- 
perty and to have same protected, refuse such license, the 
Legislature cannot delegate the power to grant or refuse such 
a license to a proportion of the voters of a district. Such a 
restriction on the right of acquiring and possessing property 
would be intolerable, and contrary to the plain provisions of 
the Constitution. See Re Jacobs, 98 N. Y., 98, and cases there 
cited. 

For these reasons, we respectfully answer the two questions 
submitted by the Honorable Legislature, in the negative. 

A. F. Jupp, 

L. McCutty, 

EDWARD PRESTON, 
RicHarD F. BICKERTON. 
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CONCURRING OPINION oF Mr. Justice DoLE. 


Agreeing in the main with the principles enunciated above, I 
offer the following additional statement of my opinion upon the 
questions propounded : 

The State may require all occupations for profit to pay a 
license, and in those requiring regulation for the public benefit, 
it has a discretion in the granting of the privilege for carrying 
them on, as to the suitability of the applicant, the number of 
licenses to be issued, the locality in which they may be followed 
and other similar limitations; and it may delegate such dis- 
cretion to suitable persons. It is evident that both revenue and 
regulation may be the grounds for compelling certain occupations 
to take out a license; and, in such cases, ulso a reasonable dis- 
cretion in the granting of licenses clearly is in the State and its 
agents. Butin regard to those occupations concerning which 
there is no occasion for the exercise of the regulating power, or 
the police power, as it is termed by the authorities, any discre- 
tion as to the issuance of licenses would be clearly inconsistent 
with the first Article of the Constitution. 


RE APPROPRIATION BILL. 


~T 
~< 
~ 


RE APPROPRIATION BILL. 


OPINION OF THE JUSTICES OF TIIE SUPREME COURT To THE 
CABINET. 

In cases where there is a specific appropriation provided for in the 
Appropriation Bill for a specific object, and also a general appro- 
priation covering the class within which such specific object is 
included, it would be unlawful to expend any moncy from the 
general appropriation upon the specific object, in the event of 
the specific appropriation becoming exhausted, 

DEPARTMENT OF TIIE JUDICIARY, 
Honorutt, H. 1., August 1, 1888. 
To His Excellency L. A. Thurston, Minister of the Interior. 


Sm: We have the honor to acknowledge the receipt of your 
Excellency’s communication of the 31st ult., wherein you state 
that “His Majesty’s Cabinet respectfully request your opinion 
on the following question, viz: 

“In cases where there is a specific appropriation provided by 
the Appropriation Bill for a specific object, and also a general 
appropriation covering the class within which such specific 
object is included, is it lawful to expend any money from the 
general appropriation upon the specific object for which there 18 
a specific appropriation, in the event of the specific appropria- 
tion becoming exhausted, leaving the specific work unfinished. 
An illustration of the question is as follows: 

SPECIAL APPROPRIATION. 
Wharf at Hookena...... s.s.s senese scence cosets sonesests eesses sesse ever enS 3,000.00 
GENERAL APPROPRIATION. 


Wharves, Contingent... esessessr seersesre sesse o saerase sess ee sesse D 10, 700,00 
New Whiarves and Repairs... 0.0... sesse oeseveose socoosese seeeseeesee $0,000.00 


“Ts it lawful to spend any money from the last two mentioned 
appropriations on the wharf of Hookena. 
Another illustration : 
SPECIAL APPROPRIATION. 
Water pipes for Kalaupapa... ccc sesse on veressnseoresees ees $ 15,000.00 
GENERAL APPROPRIATION. 
Leper Settlement., eese scscosee cccsee soccer esesees esseaseve cesses sasese arees SIO0, 000.00 
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“ Kalaupapa being a portion of the Leper Settlement, and the 
$15,000.00 being exhausted, is it lawful for the general appro- 
priation to be drawn on for building cisterns, pipe bridges, lay- 
ing main pipe and connecting by small pipes with buildings 
occupied by lepers.” 

In reply we have to state that in our opinion, where the 
Legislature has appropriated a specific sum for a specific object, 
it was their intention that no money, exceeding the amount 
appropriated for the specific object, should be expended for the 
work contemplated, and therefore it would not be lawful to 
expend money in the manner or for the purposes suggested by 
the question. 

With respect to the illustrations referred to in your com- 
munication, we observe that in the Appropriation Bill of 1886 to 
1888 the items: 


Wharves contingent......cccsccce srssessarssesneeopeusoes arsson sasona sosse $ 10,700.00 
New Wharves and Repairs ......... esses cesses „nosoosee sonsenseo seose £0,000.00 


precede the item : 
Wharf at Hookena... eer soveosoos seseo sseeesatoocos oosocsasoeesoesssoe 3,000.00 
but we draw no inferonce Goin this. 

It seems to us that the Legislature intended that this sum 
and no more should be expended upon the work, and if the 
appropriation, based as we presume upon estimates made, was 
found to be insufficient for the purpose, it should be left to the 
Legislature to appropriate such further sum as may be necessary. 
It might be that had the Legislature in the first instance been 
informed that the $3,000.00 voted would not be sufficient for the 
purpose, they might not have appropriated any sum whatever. 

The item for “New Wharves and Repairs” would apply to 
the building of new wharves which might be found necessary 
and for which no specific appropriation had been made, and for 
repairs of wharves existing. . 

The item for ‘‘Wharves Contingent” would seem to us to 
mean that this amount should be expended in replacing wharves 
which by any contingency might be destroyed. 

We must, therefore, answer that part of the question which 
refers to the “ Wharf at Hookena,” in the negative. 


RE CHARTERS OF INCORPORATION. 779 


With respect to that part of the question which refers to the 
item “ water pipes for Kalaupapa,” it follows, from what we have 
previously said, that we must answer this in the negative, and 
the more so as we find by the Appropriation Bill that this item 
appears in the General Appropriation for the Interior Depart- 
ment, and the item “ Leper Settlement $100,000.00” in a sub- 
sequent appropriation for the Board of Health. 

Had there not been the Special Appropriation for the water 
pipes, we think the contention made by the Minister of the 
Interior in his correspondence with the Auditor-General might 
be correct, and that the vote could be expended in the manner 
suggested. 

Yours respectfully, 
A. F. Jupp, 
L. McCutty, 
Epwarp PRESTON, 
R. F. BICKERTON, 
SanrorD B. Dote. 


RE CHARTERS OF INCORPORATION. 


OPINION OF THE JUSTICES OF THE SUPREME COURT TO THE 
CABINET. 


The Minister of the Interior has, with the consent of a majority of the 
Cabinet, the power to grant to bodies corporate, previously 
chartered, amendments to such charters. 


DEPARTMENT CF THE JUDICIARY, 
Hono.utv, December 22, 1888. 


To Their Excellencies the Cabinet Ministers. 


GENTLEMEN: We have to acknowledge the receipt of the 
request of the Cabinet for the opinion of the Justices of the 
Supreme Court upon the question, whether the Minister of the 
Interior (with the concent of a majority of the Cabinet) has the 
power, under the law, to grant to bodies corporate, previously 
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chartered, amendments to such charters, and particularly, 
whether euch power of amendment extends to a right to reduce 
the amount of capital stock of euch corporation and to n reduc- 
tion of the par value of the shares of such capital stock. 

We reply that, in our opinion, the Minister has such power. 
The power to grant a charter implies the power to amend it, 
provided such amendment is not of such a character as to 
impair the rights of third parties. Clearly, the changing the par 
value of the stock of a corporation, which does not diminish tho 
assets of the corporation, is within the power of the Minister. 

In our opinion, it should appear that all such alterations or 
amendments are approved by all the share-holders of the cor- 
poration, unless there is some provision to the contrary in the 
By-laws of the corporation. 

We have the honor to remain, 
Your obedient servants, 
A. F. Jupp, 
L. McCutty, 
EDWARD PRESTON, 
Ricu. F. BICKERTON. 


P. S. Mr. Justice Dole does not join in this opinion, feeling 
himself personally interested in the question. 
A. F. Jupp, C.J. 
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RE STREET OPENINGS. 


OPINION Gr THE JUSTICES oF THE SUPREME COURT To THE 
CABINET. 


The authority of the Government to purchase land for the use of 
highways, cte., is subject to the prior decision of a jury in favor of 
the propricty of the proposed improvement. 

AJ 

After such decision of a jury, the Minister of the Interior can settle 
with owuers of land taken for street purposes without proceeding 
to ascertain the damages in the statutory method. 

DEPARTMENT OF THE JUDICIARY, 
Hoxotunu, March 14, 1889. 


To His Haceltency L. A. Thurston, Minister of the Interior. 


Sir: The Justices of the Supreme Court have had the honor 
to receive your note of yesterday’s date, in which the Cabinet 
request the opinion of the Justices of the Supreme Court upon 
the following questions : 

Section 184 of the Civil Code, as amended by Chapter XXXII. 
of the Laws of 1872, provides a method of deciding upon the 
propricty of opening, widening and altering streets. Section 185 
as amended provides a method of ascertaining who the 
claimants for damages are and for filing their claims. Section 
186. as amended, provides the method of ascertaining the 
damages, viz: by agreement between the Minister of the 
Interior and the owner, or if no agreement can be arrived at, 
hy commission or jury. 

Section 41 authorizes the Minister of the Interior, under con- 
ditions, to purchase * * * Jands for the use of * * * 
highways, ete. 

Query 1. Is the authority given in Section 41 subject to the 
prior consent of the jury provided for in Section 184? 

Query 2. If the answer is in the affirmative, can the Minister. 
if he knows all the parties interested, and can agree on a settle- 
ment with them, make such settlement after the decision of the 
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jury rendered under Section 184, or is it imperative that he 
should proceed under Section 185 before he can make an 
agreement? 

A matter in point and now pending is as follows: The Gov- 
ernment proposes to widen King Street near Palama, at a cer- 
tain place. The owners are desirous of giving up their land and 
settling the damages without waiting for the forms to be gone 
through with mentioned in Sections 185 and 6, as their obtain- 
ing a tenant depends upon the immediate settlement ofethe 
widening. 

If the Court are of the opinion that the Minister can proceed 
under Section 41 without regard to the other Sections, he can 
arrive at an immediate settlement, otherwise he will proceed 
under Sections 184-5-6. 

We are of opinion in response to Query 1, that the authority 
to the Government to purchase land for the use of highways, 
etc., is subject to the prior decision of a jury in favor of the pro- 
priety of the proposed improvement, as set forth in Section 184 
of the Civil Code, as amended. 

In answer to Query 2, we are of opinion that the Minister of 
the Interior, in pursuance of the authority conferred by Section 
41 of the Civil Code, can purchase land for the use of highways, 
after the favorable decision of a jury under Section 184, and 
settle with the owners of such land without proceeding under 
Sections 185 and 186 for the ascertainment and liquidation of 
the damages to the owners of the land taken. 

Respectfully submitted. 
A. F. Jupp, 
L. McCutty, 
EDWARD PRESTON, 
R. F. Bickerton, 
S. B. Doze. 
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RE AUTHORITY OF THE CABINET. 


OPINION OF THE JUSTICES OF THE SUPREME CoURT TO THE 
CABINET. 

All executive acts of the Sovereign are to be done by and with the 
advice and consent of the Cabinet. The responsibility for such 
acts being upon the Cabinet, the Sovereign must act upon its 
advice. 

DEPARTMENT OF THE JUDICIARY, 


Hono.uu, August 3, 1889. 
To His Majesty’s Cabinet. 


GENTLEMEN: The Justices of the Supreme Court have re- 
ceived your letter of to-day’s date in which you state certain 
circumstances under which you to-day formulated and presented 
to His Majesty the following statement of principles: 

Before going further the Cabinet “desire a thorough under- 
standing with your Majesty upon the following point, viz: 

The Government in all its departments must be conducted by 
the Cabinet, who will be solely and absolutely responsible for 
such conduct. 

Your Majesty shall in future sign all documents and do acts 
which under the laws or the Constitution require the signature or 
acts of the Sovereign, when advised so to do by the Cabinet, the 
Cabinet being solely and absolutely responsible for the signature 
of any document or act so done or performed by their advice.” 

You further state that you advised His Majesty that such 
statement of principles is in accordance with the Constitution 
and that it was bis duty to assent thereto. 

You request the opinion of the Justices of the Supreme Court 
upon the following question, viz: 

“Ts the authority and responsibility of the Cabinet, as set 
forth in the above statement of principles, in accordance with 
and in pursuance of the Constitution, or not?” 

We respectfully submit the following reply : 

By Article 21 of the Constitution, “the Government of this 
Kingdom is that of a Constitutional Monarchy,” and although 
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the Constitution devolves upon the King as the head of the 
Government certain powers and directs that certain acts shall 
be done by him, so far, certainly, as these are executive powers 
and acts, the exercise of them is controlled by Article 78 of the 
Constitution which reads that ‘‘wherever by this Constitution 
any act is to be done or performed by the King or Sovereign, 
it shall, unless otherwise expressed, mean that such act shall 
be done and performed by and with the advice and consent of 
the Cabinet.” 

Article 31 of the Constitution declares that the King’s person 
is sacred and inviolable, and that His Ministers are responsibie ; 
and Article 41 prescribes that “no act of the King shall have 
any effect unless it be countersigned by a member of the 
Cabinct, who, by that signature, makes himself responsible.” 

There can be no dual Government. There can be no authority 
without responsibility. The King is without responsibility. 
The Constitution confers the responsibility of government upon 
the Cabinet; they, therefore, have the authority. With this in 
view, we are unanimously of opinion that the principles formu- 
lated by you and presented to His Majesty, above set forth, are 
in accordance with and in pursuance of the Constitution. 

We wish to say further, that on the occasion of His Majesty’s 
considering the propriety of his approval of an Act of the Legisla- 
ture of 1887 (which is now Chapter XXV. of the Acts of 1887), 
the Justices of the Supreme Court, at his request, sent him an 
opinion upon the proposed Act. 

Its title is, “ An Act to provide for and declare the construc- 
tion to be placed upon the words ‘The King’ or.‘ The Sovereign’ 
in certain cases.” 

The opinion was as follows: 

“We see no conflict of this Act with Articles 16 or 48 of the 
Constitution. 

“This Act is consistent.with Article 78 of the Constitution, 
the pinciple of which is hereby applied in terms to statutes also. 

“ And we understand that it has always been the true intent of 
statutes that the acts of the King are done upon the regponsi- 
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bility of his Cabinet, unless it appears from express words or 
by the very nature of the case that the act is of a personal 
character.” 
We remain, yours respectfully, 
A. F. Jupp, 
Lawrence McCutty, 
EDWARD PRESTON, 
RicuarD F. BICKERTON, 
Sanrorp B. DoLe. 


RE MILITARY LAW OF 1888. 


OPINION OF THE JUSTICES OF THE SUPREME Court to His 
MAJESTY. 


The Act of 21st July, 1888, entitled ‘An Act relating to the Military 
Forces of the Kingdom,” is Constitutional. 


DEPARTMENT OF THE JUDICIARY, 
HoxoLvLU, August 5, 1889. 
To His Majesty the King. 


Sir :—The Justices of the Supreme Court have received Your 
Majesty’s letter of this date requesting their opinion as to 
whether the Act of the 24th July, 1888, entitled “An Act 
relating to the Military Forces of the Kingdom,” is constitutional. 

No point is made or argument advanced in Your Majesty’s 
communication that this law is contrary to any particular 
provision of the Constitution. 

After a reading of the Act we are unable to see anything 
therein which is in contravention of the Constitution. 

Section 4 of the Act in question prescribes that the Sovereign 
ig the Supreme Commander of the Military Forces of the King- 
dom, which is but a repctition of Article 26 of the Constitution. 

But the general provisions of the Constitution and the Act of 
December 8, 1887 (Chapter XXV.), in regard to the executive 


acts of the Sovereign, which are only to be exercised by and 
50 
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with the advice and consent of the Cabinet, apply to the 
functions of the Sovereign in his capacity as Conmmander-in- 
Chief. 

And in the absence of any law particularizing any special 
authority of the Sovercign as Commander-in-Chief, we have only 
to look to Section 12 of the Act of 1888, which confers the 
custody of all military property and the control of all the 
military forces of the Kingdom and the disbursement of moneys 
appropriated for the service, upon the Minister of Foreign 
Affairs. 

Your obedient servants, 
A. F. Jupp, 
L. McCurry, 
EDWARD Preston, 
Ricn. F. Bickerton, 
Sanrorp B. Doe. 
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ACCESSORY, see CRIMINAL LAW, 36. 

ACCOMPLICE, see “87. 

ACCOUNT, see s “ 4&9. 

ACCRETION, see Halstead ve. Gay, 587. 
ADMINISTRATOR, see PROBATE LAW. 

ADMIRALTY, see MARITIME LAW. 

ADOPTION, see PARENT AND CHILD. 

ADULTERY, see HUSBAND AND WIFE. 

ADVERSE POSSESSION, see LAND. 

AFFIDAVIT, see APPEAL, 9: COSTS, 2: NEW TRIAL, 5. 


AGENT, see ATTORNEY-AT-LAW, 2: HUSBAND AND WIFE, 
1, 10. 


AGREEMENT, see CONTRACT. 
ALLUVION, see Halstead vs. Gay, 587. 


AMENDMENT, see PLEADING, 3, 7: APPEAL, 12, 18: COR- 
PORATION. 
ANIMAL, see CONTRACT, 2: HORSE: MARITIME LAW, 3. 
APPEAL. 
A. ON Points OF Law, 1 to 3. 
B. To Jury, 4 to 5. 
C. Re-Heanrina, 6 to 8. 
D. GENERAL PRINCIPLES, 9 to 18. 


A. ON Pornts or Law. 


1. In criminal case, Full Court must decide whether appellant 
ean be punished at all, and if he can be punished under some 
other law than that under which he was charged, he must be 
remitted to the Police Court for legal sentence. Ree vs. Young 
Tang, 49. 
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2. 


3. 


8 


12, 


See 


INDEX. 


Appeal must comprise certificate of points, signed by the Justice. 
Rex va. Lee Choy, 62; Wenner va, Lindsay, 119; Humuula Co. 
vs. Ahlo, 218. 
Points of law, if noton record of Justice, must be presented to 
and certified by him within ten days from judgment. Afong va. 
Kale, 520, 

B. To Jury. 
Chap. 62, Laws 1886, does not deprive appellant of right to trial 
by jury, if he waives it. Paa vs. Richardson, 800. 
On appeal from Police to Circuit Judge, if judgment is in favor of 
appellant, appellee may go to a jury. Rego vs. Mahoe, 621. 


©. RE-HEARING. 


Re-hearing refused. Hop Sing vs. Kam On, 144; Un Wo Sang 
ve, Alo, 806. 
It is discretionary with a Justice to grant a re-hearing, and 
appeal does not lie from his refusal. Makealei ve. Himeni, 168. 
Defendant pleaded guilty in Police Court and asked for re-hear- 
ing, which was refused: held, appeal should have been from such 
refusal, not from the judgment. Rex vs. Yok Lan, 584. 

D. GENERAL PRINCIPLES. 
An affidavit, not entitled in any Court, was filed in Police Court 
after appeal perfected: held, irregular. Rex vs. Yok Lan, 584. 
Appellant entitled to costs, having oblained reduction of judg- 
ment. Macfarlane ve. Cerastes, 152. 
On appeal from judgment of nonsuit, only question is whether 
evidence justified nonsult. Garcia vs. Mendonca, 1A. 
Amendments should not be allowed in Appellate Court, unless 
refusal would bar plaintiff from bringing new action. Jb. 
Opening default is matter of discretion, not reviewable except in 
case of abuse. Bishop va. Pacif. Nav, Co., 276. 
Report of Master in Chancery has same weight as verdict of jury. 
Monting vs. Leong Kau, 486. 
Newly discovered evidence allowed by Full Court on Equity 
Appeal. Zhurston vs, Aylelt, 573, 
E uity Appeal is from decree, not decision. Un Wo Sang ve. 
Alo, 673. 
Appeal allowed, though taken before signing of deeree. Jb. 
Objection to form of complaint, made for first time on appeal, 
should not cause dismissal of suit, but amendment should be 
allowed. Meck vs. Aswan, TWD. 
CRIMINAL LAW, 15, 18: EXCEPTIONS: NEW TRIAL: 
WRIT OF ERROR: TAX, 1: COSTS, 1. 
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APPROPRIATION BILL, see Re Military Act, 768; Re Appro- 
priation Bill, 777. 

APPROPRIATION OF PAYMENTS, see PLEDGE. 

ARREST, see CRIMINAL LAW. 

ARREST OF DEBTOR, see Congdon ve. Ackerman, 569. 

ASSIGNMENT, 

1. In absence of a statute, assignee under voluntary assignment for 
benefit of creditors cannot set up any defense that the debtor 
could not set up. Bishop vs. Pacific Nav. Co., 276. 

See BANKRUPTCY: KING, 2, 8. 
ASSUMPSIT, see REVENUE LAWS, 5. 
ATTEMPT, see IMMIGRATION, 1. 
ATTORNEY-GENERAL, see GOVERNMENT. 
ATTORNEY AT LAW. 

1, New counsel must take case where they find it. Makalei ve, 
Himeni, 168, 

2. Knowledge of attorney held not to bind client in anotlier action 


in which client had employed another attorney. Cartwright vs. 
Everett, 216. 

3. Deputy Sheriff removed for acting as attorney. Re Moancauli, 
261. 

4. Attorney’s fees not taxabie for or against the Government. 
Bowler va, Bd. Immig., 715. 


See COSTS, 3: WRIT OF ERROR, 4. 

ATTORNEY IN FACT, see HUSBAND AND WIFE, 1, 10. 
AWARD, see LAND. 

BAILMENT, see CONTRACT, 3: SALE, 3. 


BANKRUPTCY. 

1. Chattel mortgage held void as in fraud of creditors, mortgagee 
having reasonable cause to believe mortgagor insolvent. See Hop 
vs. Soper, 4. 

2. Defendant, as administrator of Ahuna, held as assets a note of 
Anin, Ahuna’s partner. Defendant was appointed receiver of the 
partnership, and Anin promised to pay the note out of his share 
of proceeds, Later Anin became bankrupt, and plaintiff was 
appointed assignee, Held, that defendant could retain amount 
of said note, and plaintiff was entitled only to balance of proceeds, 
Parke va, Selig, 79 
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3. 


6. 


INDEX. 


Bankrupt, before his bankruptcy, gave plaintiff an order on t 
receiver of a partnership of which the bankrupt was a member, 
and the receiver actepted it. Held, the amount was no part of the 
bankrupt’s estate, and should not have been paid to assignees, and 
assignees are not entitled to commissions on it. Hopper vs. 
Parke, 185. 

Landlord’s claim for rent is not a lien, and has no priority over 
ordinary debts. Bankruptcy of On Chong, 876. 

Pledgor of stock having become bankrupt after the pledge, his 
creditors have mo claim on the stock as against the rights ef the 
pledgee. Castle va, Smith, 579. 

A son held to have a vested remainder in property devised to his 


mother, which passed to his assignee. Damon vs, Dickson, 694. 


See ASSIGNMENT. 

BOARD OF IMMIGRATION, see IMMIGRATION. 
BOND, see EXCEPTIONS, 12: NEW TRIAL, 10. 
BOOK, see ACCOUNT. 

BRIBERY, see Loo Ngawk vs. Cartwright, 401. 
CABINET, see GOVERNMENT. 
CANCELLATION, see DEED: FRAUD. 
CARGO, see MARITIME LAW. 

CARRIER, see ‘“ i 

CASE, see TRESPASS. 


CASES (in Vols. I. to VII. Hawaiian Reports) APPROVED, CITED, 


DISTINGUISHED OR REVERSED HEREIN. 
Achi va. Kauwa, V. 298: see Parker vs. Cartwright, 606. 
Ackerman vs. Congdon, VII. 31: see Smith vs. Aholo, 117. 
Ah Chu vs. Sung Co., V. 292: see Kaleialii vs, Kekuawela, 887. 


Bankruptcy of Ching On, VI. 287: see Bankruptcy of On Chong, 


376. 
Brewer vs. Luce, VI. 554: see Hilo Sugar Co, vs. Minister, 671. 
Briggs vs. Briggs, IV. 448: see Rez vs. Young Tang, 59. 
Briggs vs Mills, IV. 451: see Napahoa vs. Ch. Union, 382. 
Castle vs. Kapena, V. 27: see Widemann vs, Thurston, 480. 
Davis vs. Brewer, IIT. 270: see Okuu vs. Kaiatkawaha, 312. 
Davis va. Spencer, III, 274: see Parker vs, Cartwright, 606. 
Elikapeka ve. Ookala, IV. 625: see Keamalu vs. Luhau, 325, 
Estate of Molteno, ILI. 288: see Estate of Long, 375. 
Forbes vs. Gibson, IIT. 200: see Bishop vs. Kala, 591. 
Howland vs. Jacobs, II, 153: “ 7 K a “ 
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Humuula Sheep Co. vs. Ahlo, VII. 213: see Afong vs. Kale, 521. 
In Re Brito, VIL. 42: see Rez vs. Young Tang, 58. 
“ “ Chow Bick Git, IV. 885: see Rez vs. Leong Tiam, 341. 
“u u Hewahewa, Il. 165: see Napahoa vs. Ch. Union, 382. 
“u  Piiptiiani, VII. 95: see Rex vs. Akana, 167. 
“ & The Mary Belle Roberts, III. 823: see The Consuelo, 713. 
& £ The Kalakaua, IV. 825: see The Consuelo, 707. 


Kahoomana vs, Minister, III. 635: see Thurston vs. Bishop, 438. 
Kaia vs. Kamaile, TV. 352: see Keamalu ve. Luhau, 326. 
Kamalu vs. Lovell, IV. 604: see Kaleialii vs. Kekuawela, 387. 
Kamehameha vs. Kahookano, II. 118: see Thurston vs. Bishop, 438. 
Kamohai vs. Kahele, III. 580: see Okuu vs. Kaiaitkawaha, 312. 
Kekaua vs, Kalei, III. 718: see Ahin vs. Widemann, 334. 
Kenway vs. Notley, V. 128: see Un Wo Sang vs. Alo, 806. 
er gee “ “Hop Sing ve. Kam On, 144, 

King, as vs. Ahopa, VII. 556: see Rez va. Akana, 554. 

m u « gpuna, III. 166: see Rez vs. Reeve, 313. 

u “ u Bradley, IV. 187: see The Consuelo. 710. 

uf “ u Cornwell, III. 154: see Rex ve. Reeve, 318. 


“u u u “ u « č & u u Macfarlane, 858. 
u u u Qillingham, II. 750: see Re Piipiilani, 100. 
u © u“ Kaona, II. 118: see Rex vs. Reeve, 313. 


u “ č u Lau Kiu, VII. 489: see Rex vs. Fernandez, 511, 
“ “Lee Choy, VII.,62: see Afong vs. Kale, 621. 


u u u “ a a č «a & Humuula vs. Ahlo, 214. 
“u & “i Luce, VI. 684: see Rex va. Lau Kiu, 498. 

u “ è u Reeve, VII. 336: see Rex va. Akana, 555. 

“u “ č u Tong Lee, IV. 341; see Rex ve, Fernandes, 518. 
u u u Yat Sing, III. 672: see Rex vs. Young Tang, 62. 


“ u u“ Young Tang, VII. 49: see The Consuelo, 710. 
u “u u u “ £ u Rex vs. Yung Hong, 360. 
“u & “ Yung Hong, VII. 359: see The Consuelo, 713, 


Laanui vs. Puohu, II. 162: see Thurston vs. Bishop, 435. 

Luka vs. Fyfe, 1V. 569: see Scott vs. Crowningburg, 731. 

Malani vs, Puhi, V. 605: see Rez vs. Reeve, 337. 

Manu ve. Campbell, IV. 498: see Parker vs. Cartwright, 614. 
Maughan's Wilt, III. 233: see Damon vs. Dickson, 708. 

Mokuhia vs. McCandless, V. 370: see Scott vs. Crowningburg, 728. 
Olepau vs. Rahapa, VII. 177: see Kanoelehua vs. Cartwright, 329. 
Onomea vs, Austin, V. 604: see Makalei vs. Himeni, 169. 
Paahana vs, Bila, IIT. 725: see Kuanalewa vs. Kipi, 578. 

Paloma vs. Sheldon, IV. 181: see Paa ve. Richardson, 304. 
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Rr Licenses, VIL. 771: see Bradley vs, Thuraton, 540, 

Re, see In Re. 

Reis va, Wendel, V. 140: see Loo Ngawk va. Cartwright, 405. 

Rer, see King. 

Riemenschneider vs. Kalaehao, V. 550: see Kanoelchua va. Cart- 
wright, 332. 

Rives vs. Makulu, II. 166: see Parker vs. Cartwright, 606. 

Pobello vs. Wong Quing, V. 98: see Meek vs, Aswan, T54. 

Rase vs, Smith, V. 377: see Keamalu va. Luhau, 3%, 

Silva va, Lopez, V. 262: see Thrum ve. P, C. A., 186, 

Smith vs, Caatle, VI. 697: see Castle vs. Smith, 580. 

Smith va, Kockemann, TII. 320: see Bishop va. Gulick, 629. 

Stone vs, Allen, II. 621: see Kahai va, Rose, 272. 

The King, see King. 

Watker vs, Grimes, I, 34: see Napakoa vs. Ch. Union, 381. 

Wight vr. Jones, ILI. 755: see Bishop vs, Kala, 591. 

Wing Wo Chan vs, Hawn Govt, VIL 498: see Rer ve. Fernandez, 
511. 

CHARGE, see CRIMINAL LAW, 2: COURT, 18. 

CHARTER, see CORPORATION. 

CHARTER-PARTY, see MARITIME LAW. 

CHILD, see PARENT AND CHILD. 

CHINESE, see IMMIGRATION. 

CIRCUIT COURT, see COURT. 

CLAIM AND DELIVERY, see REPLEVIN. 

CLERK OF SUPREME COURT, see COURT, 3: CRIMINAL 
LAW, 27: EXCEPTIONS, 12: WRIT OF ERROR, 4. 

COLLATERAL SECURITY, see MORTGAGE: PLEDGE. 

COLLECTOR 
of Customs, see IMMIGRATION: REVENUE LAWS. 
of Taxes, see TAX. 

COMMISSIONER, see FENCE: LAND: WATER: WAY. 

COMMITLAL, sce CRIMINAL LAW, 3. 


CONFESSION, “ “ “o, 
CONSPIRACY, “ “ “49, 


CONSTITUTION, see STATUTE. 
CONSTRUCTION, see DEED: CONTRACT: LAND: STATUTES: 
WORDS. 
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CONTEMPT OF COURT. 

1. Comment by newspaper on a pending suit, held to be contempt. 
Ackerman vs. Congdon, 31. 

2. Publication of contents of bill in equity, in pending suit, held to 
be contempt. Smith vs. Aholo, 115. 

3. Comments by a newspaper on the character of a decendant, com- 
mitted for trial at the Supreme Court, held contempt. The King 
vs. Lee Fook, 249. 

4. Police Justice held to have no power to commit for contempt a 
party who fails to obey order to give bond in replevin snit. Alau 
va: Everett, 82. 

CONTINUANCE. 

1, Complaint for crim. con, alleged adultery since March. Witness 
proved adultery in April. Motion by defendant for continuance 
to get witnesses to disprove this, held properly overruled. Kane 
vs. Nakaleka, 211. 

2. Granting a continuance being in discretion of Presiding Judge, 
exceptions do not lie to his refusal. Jb. 


CONTRACT. 

1. Plaintiff employed defendant to bore artesian well: well leaked, 
and plaintiff employed other parties to repair it. Held, he could 
recover from defendant what the repairs were reasonably worth, 
not what he agreed to pay the second contractors if they were 
successful. McGrew vs, Barnes, 90. 

2. In contract for carriage of hogs, ' hog” held to mean swine of 
either sex. Matron vs. Aiona, 158. 

8. Gold was deposited by plaintiff with defendant to be changed into 
silver: defendant’s store was burned with the money in it. Held, 
the transaction was not a bailment, but defendant became a debtor 
to the plaintiff for the value of the gold in silver. Lopes vs. 
Brito, 679. 

‘Bee MASTER AND SERVANT: WORDS. 
COPYRIGHT. 

1, Provisions of statute are mandatory. Thrum ve. Pacific Advere 
tiser, 132. 

2. Court divided as to whether statutory publication had been made. 
Tb. 

CORPORATION. 

1. Minister of Interior can allow amendments to charter. Re 
Charters, 779. 

Bee IMMIGRATION, 4. 

51 
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COSTS. 
1, On appeals from District and Police Courts, witness fees cannot 


2. 


8. 


4. 


be allowed unless taxed in lower Court. Lopez vs. Ah Man, 1. 
Attendance of witnesses allowed for one day only, there being no 
affidavit that they were detained longer. J. 

Defendant's demurrer was overruled: plaintiff discontinued : 
defendant held not entitled to attorney’s fees for drawing and 
arguing demurrer. Rose vs, Smith, 8. 

Attorney's fees are not taxable by or against the Government. 
Bowler vs. Bd. of Immigration, 715. 


See APPEAL, 10; CRIMINAL LAW, 4: WRIT OF ERROR, 2. 
COUNSEL, see ATTORNEY. 
COURT. 


A. SUPREME Court, 1 to 4. 

B. Crrouit Court, 5 to 7. 

C. POLICE AND DISTRICT Courts, 8 to 11. 
D. COURT AND JURY, 12 to 19. 


A, SUPREME COURT. 


The Act of 1887, repealing Act of 1886, as to the Justices of the 
Supreme Court, is unconstitutional, so far as it deprives of his 
office a Justice appointed under the Act of 1886: the Constitution 
prescribing that said Justices shall hold office during good be- 
havior, subject to removal on impeachment. The King ve. 
Testa, Wi. 

Decision in jury-waived case is decision of Court and not of a 
Justice. Ahin vs. Widemann, 3884, 

Jury list prepared by Deputy Clerk, in absence of Clerk, held 
valid. Zhe King vs. Kahele, 388, 

See APPEAL: CONTEMPT. 


B. CIRCUIT COURT. 


Circuit Judge at Chambers cannot grant new trial in criminal 
case, on ground of newly-discovered evidence. Rez. vs. Awana,, 
305. 

Circuit Court cannot grant new trial in criminal case. Rez ve. 
Reeve, 818; Id., 336; Rez vs. Akang, 549. 

See APPEAL: HUSBAND AND WIFE, 6. 


C. District AND POLICE COURTS. 


. Police Justice held to have no authority to order plaintiff in a 


replevin suit to give a bond, and to fine and imprison him for 
contempt for refusing. Alau vs. Everett, 82. 


9. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 
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Jurisdiction of Inferior Courts being statutory, reasons for very 
strict construction of their procedure are not applicable. Jn Re 
Piipiitani, 103. 

Police Justice held guilty of misconduct in his dealings with 
litigants, and incompetency in other respects. Jn Re Kalai, 257, 
See APPEAL: CRIMINAL LAW, 2, 3, 43. 


D. COURT AND JURY. 


Instruction to jury that a mortgage was void in law, held proper, 
See Hop vs. Soper, 4. 

Addition of certain words to a charge, held to be for benefit of 
plaintiff, though erroneous, and plaintiff cannot avail himself of 
the error. . Lunalilo Tr. ve, Waihee Co., 281. 

At close of a jury trial, before the jury are charged, it is not 
correct practice to dismiss the suit for variance between pleading 
and proof; but the Court should be asked to instruct jury to 
render verdict for defendant. Perrett vs. Kaaa, 285. 

Exclusion in a body, of jurors who bad tried a previous case, 
similar to the one at bar, held proper. The King vs. Macfarlane, 
352. 

Talesmen summoned by the Marshal held properly summoned, 
although the Marshal used selection in choosing them. The King 
vs. Macfarlane, 352. 

List of jurors prepared by Deputy Clerk of Supreme Court, in 
absence of Clerk, is valid, The King vs. Kahele, 388. 

Court need not charge jury in exact terms requested by counsel. 
The King vs. Ahop, 563. 

See CRIMINAL LAW, 8, 9, 11, 33, 57: NEW TRIAL, 2, 6: 
DAMAGES, 1. 


CREDITOR, see BANKRUPTCY: DEBT. 
CRIM. CON., see HUSBAND AND WIFE. 
CRIMINAL LAW. 


A. PRACTICE, 1 to 35. 
B. CRIMES, 36 to 62, 


A. PRACTICE. 


APPEAL, see APPEAL, 

CHARGE, 48 made in Police Court, held sufficient, defendant not 
having objected to it before trial. Rez vs. Lum Hung, 344; Rez 
va. Mahelona, 392. 

ComMITTAL. When defendant is committed to Supreme Court, 
case is at once pending there. Rez vs. Lee Fook, 249. 
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CRIMINAL LAW. 


4. 
5. 
6. 
T. 
8. 


9. 


26. 
27. 


Costs. Only statutory costs can be charged to defendants. Re 
Tam Fook, 162, 

DEFENSE of unconstitutionality is always open. Rez vs. Lau 
Kiu, 492. 

EVIDENCE of accomplice admitted. Rez vs. MeGiffin, 104. 
EvIDENCE held not to be confession. Tb. 

EVIDENCE. Comment by prosecution on defendant's not testify- 
ing, held improper, but not ground for exceptions. Zb. 
EVIDENCE. Refusal of Court to allow Chinese document to be 
translated by Interpreter, no ground for exception. Rez vs, Wo 
Sow, 736. 

EVIDENCE. Right of accused to have testimony interpreted to 
him, considered. Rex vs. Ah Har, 319. 

EvipENcE. Jury may convict on uncorroborated testimony of 
accomplice. Rez vs. Wo Sow, 787. 

EVIDENCE. Because witnesses are paid detectives, is no reason 
for disbelieving them. Rex vs. Wong Hoi Long, 748. 


. EVIDENCE. Destruction of letter held part of res gesta. Rez ve, 


Ah Hoy, 750. 
INDICTMENT. Not necessary to prefix the words “Second 
Count” toa Count. Rex vs. McGiffin, 104. 


. INDICTMENT. Objections to form, not taken before plea, cannot 


be taken on appeal. Jd. 


. INDICTMENT held to properly describe bills as ‘‘money.” Tob. 
. INDICTMENT need not set out matters of defense. Rez vs. Mac- 


farlane, 352. 


. INDICTMENT. Defects not taken advantage of before plea, can- 


not be brought up on exceptions. To. 


. INDICTMENT. Principal and accessories may be joined in same 


indictment. Rex vs. Wo Sow, 734. 


. JuRY, see COURT, 12 to 19. 
. Mirrimus under Opium Law of 1886 held bad, because offense 


charged is not punishable under the law. Re Brito, 42. 


. Mirriuus should allege place of offense. Re Piipiilani, 95. 
. Mrrrimus need not allege to whom liquor was sold: or time: or 


second offense, if no previous conviction is charged. Jb. 


. Mrrrrsus, taken inconnection with sentence, held sufficient. ZO. 


Mirtimous not stating that one sentence takes effect at expira- 
tion of another, the sentences are concurrent, Re Tam Fook, 162. 
NEw TRIAL, see NEW TRIAL. 

ReEcorD does not comprise Clerk’s minutes. Rez vs. Wo Sow, 738. 
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CRIMINAL LAW. 


28. 


50. 


SENTENCE. Imprisonment in default of paying fine and coats, is 
not part of sentence. Re Piipiilani, 102. 

SENTENCE cannot be attacked by Habeas Corpus, if jurisdiction 
appears by the record. 70., 104. 


. SENTENCE, in alternative, that defendant be imprisoned or pay 


fine, illegal. Re Tam Fook, 162. 


. BENTENCE of both fine and imprisonment held illegal. Rex vs. 


Ah Gock, 544. 


. TRIAL. Refusal of several defendants to join in challenge or plea, 


no ground for Court to order separate trials. Rez vs. Wo Sow, 737. 


. VERDICT need not be specifically on each count. Rex vs. Me- 


Giffin, 114. 


. VERDICT, see COURT, 12 to 19. 
. WITNESSES, see ante, 6 to 13: and EVIDENCE. 


B. CRIMES. 


. ACCESSORY liable as principal. Rex vs. Ahop, 562: Rex ve. 


Makamaka, 394. See ante, 19. 


. ACCOMPLICE, see ante 8, 11. 
. ATTEMPT, see IMMIGRATION. 


BRIBERY, see Loo Ngawk vs. Cartwright, 401. 
CONSPIRACY. Indictment for Conspiracy to commit Treason, 
held bad. Rez vs. Ho Fon, 757. 


. Forerery. No presumption of innocence through ignorance, 


Rex vs. Makamaka, 394. 

Forerry. If defendant aided and abetted, he is a principal. Zb. 
GAMING. Charge in Police Court of possession of lottery tickets 
held sufficient, defendant not having objected to it before trial. 
Rex vs. Lum Hung, 344. 

LaRcENY. Indictment held to properly aver facts, Rex vs. Me- 
Giffin, 104. 

LARCENY of bills held properly charged as of “money.” Tb. 
LARCENY may be of a Search Warrant. Rex vs. Chop Tin, 388. 
LARCENY. Ownership and value of thing stolen need not be 
alleged in indictment. Jb. 

LARCENY of goods of partnership held proven, there being enough 
evidence as to existence of the partnership. Rec vs. Mauhelona, 
892. 

LIıcENsEsS. Law compelling holder of wholesale or retail license 
to keep books in certain languages, unconstitutional. Rex vs. 
Lau Kiu, 489. 

Lıcenses. Such law not within Police Power of State. Tb. 


798 INDEX. 


CRIMINAL LAW. 

51, Licenses. Tram-cars do not require to be licensed as carriages. 
Rex ve. Wall, 760. 

52. Liquor. On charge of selling liquor to M, and L., conviction of 
selling to each is right. Rez vs. Akana, 166. 

53. Liquor. Chap. 67, Laws 1888, unconstitutional, because it forfeits 
liquor without notice to claimant. Wing Wo Chan ve. Hawn, 
Govt., 498. 

54. Liquor. Chap. 67, Laws 1888, unconstitutional, because not 
within Police Power of State. Rez vs. Fernandez, 505. 

65. Liquor. Under charge of ‘carrying around liquor for sale,” 
there can be no conviction for “selling.” Rex vs. Ah Gock, 544, 

56. Liquor. Sentence of both fine and imprisonment held wrong. 
Ib. 

57. MURDER defined and considered. See Rex vs. Akana, 549: 
Rex vs. Ahop, 556: Rex va. Wo Sow, 734. 

58. Oprum. Chap. 73, Laws 1886, does not define possession of opium 
as punishable offense. Re Brito, 42: Rex vs. Young Tang, 49. 

59. Opium. Chap. 20, Laws 1887, does not re-enact laws repealed by 
Chap. 73, Laws 1886. Rez vs. Yung Hong, 359. 

60. Opium. Facts held to prove possession. Rex vs. Ah Hoy, 749. 

61. Opium. See REVENUE LAWS, 7. 

62. TREASON, see ante, 40. 

CURTESY, see HUSBAND AND WIFE. 

CUSTOMS DUTIES, see REVENUE LAWS. 

DAMAGES. 

1, Damages awarded by jury in case of False Imprisonment held not 
so excessive that Court could set them aside. Alau ve. Everett, 82. 

2. Damages awarded by a Master to plaintiff in suit for Specific 
Performance, modified by the court. Wood vs. Dillingham, 93. 

See CONTRACT: LANDLORD AND TENANT, 5, 7. 

DEBTOR, sée ARREST: CONTRACT: BANKRUPTCY. 

DECREE, see EQUITY: PROBATE: JUDGMENT. 

DEED. 

1. Applications to set aside deeds should be discouraged. Leiau vs. 
Kahaikatua, 86. 

2. Deed set aside for fraud of grantee. Kaohe vs, Kealina, 182, 

3. Bill to set aside deed dismissed, an alleged secret trust not being 
proven, and the deed appearing to have been understandingly 
executed. Kanakanui va, Leslie, 223. 

4, Failure to pay consideration is no ground for annulling deed. Tb. 
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5. It appearing that an alleged minor was of legal age when he 
made a deed, bill by his guardian to set deed aside, dismissed. 
Thurston vs. Aylett, 573. 

6. Deed declared to be a mortgage for fraud of grantee, and a sub- 
sequent purchaser held to have notice of the fraud. Kailaa ve. 
Kaaukai, 653, ' 

See TRUST, 1, 2; EQUITY, 2; EVIDENCE, 1, 4; LAND. 

DEFAULT, see JUDGMENT. 

DEFENSE. 

1. Illegality, see Loo Ngawk vs. Cartwright, 401. 

2. In General, see ASSIGNMENT, 1: CRIMINAL LAW, 5: 
EQUITY, 2: FRAUD: HUSBAND AND WIFE, 8. 

DEMURRER, see PLEADING. 

DESCENT, see LAND: PROBATE LAW. 

DESERTER, see MASTER AND SERVANT. 

DETECTIVE, see CRIMINAL LAW, 12. 


DISCRETION, see APPEAL, 7, 13; CONTINUANCE, 2: JUDG- 
MENT, 2: LIQUOR, 1: PLEADING, 3. 


DISTRICT COURT, see COURT. 
DIVORCE, see HUSBAND AND WIFE. 
DOWER, see s ‘s sf 
DUTIES, see REVENUE LAWS. 
EASEMENT, see WATER: WAY. 
EJECTMENT, see LAND. 


EMINENT DOMAIN. 
1, Damage to adjacent property by grading street is not taking of 
property for public use. Widemann vs. Thurston, 470, 
2. Right to open street, see Re Street Openings, 781. 


EQUITY. 

1. Neither party having appropriated the dividends on pledged 
stock to payment of either of two debts for which the stock was 
security, the Court makes such appropriation as equity demands, 
Wilfong va. Paty, 226. 

2, Equitable defense that bill of sale was intended as a mortgage, 
cannot be received in action of replevin. Okuu ve. Kaiaika- 
waha, 311, 

8, Findings of a Master have substantially weight of verdict of jury. 
Monting vs. Leong Kau, 486. 
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See DEED: FRAUD: HUSBAND AND WIFE: INJUNCTION: 
LAND: LANDLORD AND TENANT: MORTGAGE: 
PLEADING: RECEIVER: SPECIFIC PERFORMANCE: 
TRUST. 

ERROR, see WRIT OF ERROR. 

ESTATE, see PROBATE LAW: REAL PROPERTY. 

EVIDENCE, 

1. Party introducing deed cannot, in rebutta}, produce evidence to 
resist inferences of law or fact therefrom. See Hop vs. Soper, 4. 

2, Evidence of conversation between seller and buyer of a horse, at 
time of sale, held not admissible to show a warranty or fraud. 
Agnew vs. Richardson, 9. 

8. In contract for carriage of hogs, “hog” held to mean swine of 
either sex, and there being no ambiguity in the contract, parol 
evidence is inadmissible to enlarge it. Matson va. Aiona, 158. 

4. In action at law, evidence is inadmissible to show that bill of 
sale, absolute in terms, was intended asa mortgage. Okuu ve. 
Kaiaikawaha, 311. 

See CONTINUANCE: CRIMINAL LAW, 6 to 13. 

EXCEPTIONS. 

1. There being evidence to support judgment below, exceptions 
overruled. Wiicox vs. Kekahuna, 70; McGrew vs. Barnes, 90. 

2. No points of law being set out in exceptions, bill might be dis- 
missed. Spencer vs. Dodd, 200. 

3. Prima facie, the findings of fact of Court below will be held to 
be true. Tb. 

4. Bill of Exceptions in jury-waived case must be presented to the 
Justice within ten days of filing of decision, Widemann vs. Ah 
In, 262. 

5. Time may be allowed to settle exceptions after they are presented, 
not before. Jb. 

6. Exceptions must be presented within statutory time, and this 
cannot be extended or waived by opposing counsel. Perrett va. 
Ka-ada, 289. 

7. Where exceptions are taken during the trial and properly per- 
fected, it is not necessary to also except to verdict and move for 
new trial on that ground. Okuu vs. Kaiatkawaha, 311. 

8. Bill of exceptions must set out enough of the evidence. Kulei- 
alii ve, Kekuawela, 386. 

9. Bill of Exceptions, presented to Justice on Circuit, to be com- 
pleted in Honolulu, was not so completed: exceptions dismissed. 
The King vs. Iona, 542. 
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10. No exceptions being taken to charge to jury, before jury retired, 
bill of exceptions to verdict dismissed. Kanaloa va. Union Mill, 
547. 

11. Exceptions, not appeal, is the method for bringing up to the Full 
Court a judgment at Term, dismissing a probate appeal to a jury, 
for informality. state of Brenig, 640. 

12. Bond by appellant should be made to appellee, and not to Clerk, 
and should be for more than the amount of judgment. Joliva vs. 
Kaulukou, 7381. 

See APPEAL: NEW TRIAL: CRIMINAL LAW: CONTINU- 
ANCE: WRIT OF ERROR: PLEADING. 

EXECUTION. 

1. Does not include seizure under bankruptcy proceedings. Bank- 
ruptcy of On Chong, 376. 

EXECUTOR, see PROBATE LAW. 

FALSE IMPRISONMENT. 

1. Police Justice held liable for imprisonment of a plaintiff in a 
replevin suit, for contempt by failure to give a bond. Alau vs 
Everett, 82. 

2. Damages given by jury held not excessive. Zb. 

8. Malice and want of probable cause must be alleged and proved. 
Congdon vs, Ackerman, 569. 

Bee MALICIOUS PROSECUTION. 


FENCE. 
1. Fence Commissioners must give public notice. ZLishman vs, 
Perry, 266. 
2. Decree must designate time in which fencing must be done. Zb. 
FINE, see CRIMINAL LAW. 
FIRE, see CONTRACT, 3: SALE, 3. 
FIRE INSURANCE, see INSURANCE. 
FIXTURE. see REAL PROPERTY. 
FORFEITURE, see REVENUE LAWS. 
FORGERY, see CRIMINAL LAW, 41, 42. 
FORMS, see 1=.EADING. 


FRAUD, see BANKRUPTCY: DEED: MORTGAGE: NEGOTI- 
ABLE INSTRUMENT: TRUST. 


GAMING, see CRIMINAL LAW, 43. 


GARNISHEE held properly defaulted for failure to appear when 
summoned. Kerr vs. Mayhew, 72. 
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GOVERNMENT. 


1. Act of King, in approving or vetoing Legislative Bills, is personal, 
and does not require consent of Cabinet. Everett vs. Baker, 229. 
2. Powers of Government defined and considered, re Opium Law of 
1886. Rex vs. Young Tang, 60 
3. Attorneys’ fees not taxable for or against Government. Bowler 
vs. Bd. Immigration, 715. 
Duties of Attorney-General. Jb. 
Government not bound by statute unless named therein. Tò. 
6. Police Power: see Rex vs. Lau Kiu, 489: Rez vs. Fernandez, 
605: Re Licenses, 771. 
7. Powers of Cabinet, see Re Cabinet, 783. 
See KING: LAND, 3,4: INJUNCTION: EMINENT DOMAIN: 
REVENUE LAWS, 4: LIQUOR, 1. 
GOVERNOR. 


1. Act of 1887, abolishing the office, unconstitutional. Everett vs. 
Baker, 229. 


GRANT, see LAND. 


GUARDIAN AND WARD, see INFANT: PARENT AND CHILD: 
PROBATE LAW. 


HABEAS CORPUS. 


1. Judgment in criminal case cannot be attacked on Habeas Corpus, 
if jurisdiction appears by the record. Re Piipiilani, 104, 
See CRIMINAL LAW: IMMIGRATION. 


HORSE, Sale of, see Agnew vs. Richardson, 9. 
HUSBAND AND WIFE. 


1. Prior to Chap. XI., Laws of 1888, power of attorney from husband 
to wife to mortgage his real estate did not authorize her to mort- 
gage her realestate. Cartwright vs. Everett, 216. 

2. Suit for nullity of marriage, how brought. Jn Re Fortado, 219. 

3. Marriage in fact being established, before it can be declared a 
nullity, every proceeding must be regular. In Re Fortado, 278, 

4. Money paid to a wife vests immediately in the husband without 
his reducing it to possession. Kanoclehua vs. Cartwright, 327. 

5. Resulting trust established in favor of husband as to land bought 
with wife’s money. Tb. 

6. Allegation of complaint for divorce held to sufficiently aver juris- 
diction of Circuit Court. Opiopio vs, Kane, 342. 

7. Conveyance of land to husband and wife vests entirety in each, 
and whole estate in survivor. Kuanalewa vs. Kipi, 575. 


a al 
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8. Coverture cannot be urged as a defense, unless notice is given un- 
der Rule XI. Sherman vs. Harrison, 663. 

9. Plaintiff having put in evidence a deed of her husband, husband 
must be presumed to be alive at that date. Jb. 

10. Wife lending money held to be husband’s agent. Tb. 
See CONTINUANCE: MORTGAGE, 5. 

ILI, see LAND. 

ILLEGALITY, see DEFENSE. 

IMMIGRATION. 

1. Chinese held properly convicted for attempting to land at 
Honolulu with a passport bought in China. Rex vs. Leong 
Tiam, 388. 

2. Collector of Customs can prevent the landing of Chinese pro- 
hibited by statute from landing. Re Man Nun, 454. 

8. Suit against Board of Immigration on charter party, held im- 
properly brought in various particulars. Bowler vs. Bd. of 
Immig., 563. 

4. The Board is not a corporation. Jb. 

See MASTER AND SERVANT, 2. 
IMPORTS, see REVENUE LAWS. 
IN REM. 
1. Theory of suit considered, Wing Wo Chan vs. Hawn. Govt., 502. 
See MARITIME LAW. 

INDICTMENT, see CRIMINAL LAW. 

INFANT. 

1, Action to recover rent held properly brought if minor’s name by 
guardian. Meek vs. Aswan, 750. 

See PARENT AND CHILD: PROBATE LAW, 1: DEED, 5: 
LAND, 2. 

INJUNCTION to restrain Minister of Interior from grading street is 
nota suit against the government. Widemann vs. Thurston, 470. 

INSOLVENCY, see ASSIGNMENT, BANKRUPTCY. 


INSURANCE. 

1. Bill of sale of goods insured by fire policy, although given only 
for security, without change of possession, held to be a change of 
title and to avoid the policy. Michiels vs. Hartford Ins. Co. 154. 

2. Right of child to policy of insurance on life of adopted father: see 
Black vs. Castle, 273. 


INTENT, see CRIMINAL LAW. 
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INTERMEDIARY COURT, see COURT. 
INTERPRETER, see CRIMINAL LAW, 9, H. 
JOINDER, see PARTIES. 


JOINT TENANCY AND TENANCY IN COMMON, see Kuana- 
lewa vs. Kipi, 575: TRUST, 3. 


JUDGE, see COURT. 


JUDGMENT. 
1. Reasons for opening default held insufficient. Kerr vs. May- 
hew, 72. 
2. Opening of a default is discretionary, and not reviewable, except 
in clear case of abuse. Bishop vs. Pacific Nav. Co., 276. 
3. Motion in arrest of judgment must be made before judgment is 
entered. Kerr vs. Martin, 645. 
See APPEAL: CRIMINAL LAW. 
JURISDICTION, see CRIMINAL LAW: COURTS: HABEAS 
CORPUS: HUSBAND AND WIFE, 6: EQUITY : PROBATE. 
JURY, see COURT. 
JUSTICE, see “ 
KING. 
1. It cannot be assumed that the King ia party to an illegal trans- 
action. Loo Ngawk vs. Cartwright, 401. 
2. Trust-deed, made by His Majesty for benefit of creditors, held to 
cover claim for money alleged to have been given to His Majesty 
asa bribe. Tb. 
$. Goods furnished by plaintiff for a royal funeral, held not to have 
been sold to the King, and His trustees not liable. Green va. 
Cartwright, 721. 
See GOVERNMENT: LAND, 1. 
LABOR, see MASTER AND SERVANT: IMMIGRATION, 
LACHES, see STATUTE of LIMITATIONS. 
LAND. 

A. AWARDS AND PATENTS, 1 to 5, 

B. EsJECTMENT, 6 to 11. 

C. MISCELLANEOUS, 12. 

A. AWARDS AND PATENTS. 


1. Claim to land held barred for failure to present it before the 
Land Commission. Thurston vs. Bishop, 421. 

2. Infancy of the claimant held to be no excuse for failure to present 
claim to Land Commission. Jd. 


8 


11. 


12 
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Adverse possession cannot be claimed against the Government. 
Ib. 
History of Hawaiian land titles considered. Jb. 


See TRUST, 3. 
B. EJECTMENT. 


Plea in bar, of res judiouta by former suit, held good. Kala- 
eokekoi vs. Kahele, 147. 


. A lele held to pass by deed of the Ili containing it. Lunalilo 


Trustees vs. Waihee Co., 281. 


. Plaintiff need not show possession within twenty years, if he 


shows title and there is no adverse possession. Keamalu vs. 
Luhau, 324. 

It is enough to prove that plaintiff is an heir of an heir of the 
original owner. Zô. i 


. Ouster must be shown. Zob. 


Adverse possession must be hostile, exclusive and notorious. 
Bishop vs. Kala, 590. 

C. MISUELLANEOUS, 
For the following subjects, see their titles: DEED: EMINENT 
DOMAIN: FIXTURE: LANDLORD AND TENANT: MORT- 
GAGE: REAL PROPERTY: RECORDED INSTRUMENT: 
REMAINDER: STATUTE OF LIMITATIONS: TRESPASS. 


LANDLORD AND TENANT. 
1. Covenant in lease held to mean that lessee should have preference 


as purchaser: but although land is granted to another, lessee 
must pay rent if he remains in possession. Pelekini vs. Kau- 
lalii, 7. 

Claim by landlord of forfeiture for non-payment of rent, without 
notice of a mortgage made by lessee on land and crops, dis- 
allowed. Hop Sing vs. Kam On, 138. 

If landlord cannot put tenant into possession of all the land 
leased, lessee may abandon. Kaale vs. Petero, 180. 

If lessee occupies a part only, he is liable on a quantum meruit, 
but not on an action for rent as such. Jb. 

lessor by going on leased land, denying validity of lease, and 
doing other acts, held liable to damages to lessee for breach of 
covenant of quiet enjoyment. Perrett vs. Ka-aa, 269. 

A lease contained a covenant that lessors would not lease from 
owners of kuleanas any kuleanas within the demised premises. 
Lessors having leased certain land: Held, that under the evidence 
it was nota breach of the covenant. Un Wo Sang Co. vs. Alo, 288. 
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7. In action for breach of covenant as to amount of land demised, 
the jury having misunderstood the Court’s instructions as to 
measure of damages, a new trial is ordered on amount of damages 
only. Gay vs. Mendonca, 293. 

8. Allegation of appurtenance of a water right to leased land not 
having been made in plaintiff's bill, the Court declines to allow 
re-argument on the question. Un Wo Sang Co. va. Alo., 308. 

9. Covenant for renewal in lease being uncertain, the Court declines 
to specifically enforce it. Parker vs. Cartwright, 596. 

10. Allegations in former bill, as to demised water right, being pleaded 
in bar: plea held bad, as the allegations are not the same. Un 
Wo Sang vs. Alo, 661. 

11. Lease of land held not to include an appurtenant water right. 
Id., 739. 


See BANKRUPTCY, 4: INFANT, 1: TRUST, 8. 

LARCENY, see CRIMINAL LAW, 44-48. 

LAW, see STATUTES. 

LEASE, see LANDLORD AND TENANT. 

LEGISLATURE, see APPROPRIATION BILL: GOVERNMENT: 
STATUTES. 

LICENSE, see LIQUOR, 1: CRIMINAL LAW, 49, 50, 51, 54: Re 
Licenses, 771. 

LIEN, see BANKRUPTCY 4, 5: RECEIVER. 

LIFE INSURANCE, see INSURANCE. 

LIMITATIONS, see STATUTE OF LIMITATIONS. 


LIQUOR. 
1. Granting or refusing retail liquor license is discretionary with 
Minister of Interior. Bradley vs. Thurston, 523. 
See CRIMINAL LAW, 52 to 56: REVENUE LAWS. 


MAHELE, see LAND. 


MALICIOUS PROSECUTION. 

1. Failure of the prosecution on which the action for damages is 
based, is not prima facie evidence of want of probable cause, 
Martin vs. Kerr, 346. 

Verdict for $1500 not excessive. Martin ve. Kerr, 522, 

3. Questions of pleading considered on Writ of Error. Kerr va. 

Martin, 645. 
See FALSE IMPRISONMENT. 


p 
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MANDAMUS. 

1. Granting or refusing retail liquor license is discretionary with 
Minister of Interior, and cannot be controlled by the Court. 
Bradley vs. Thurston, 523. 

2. Practice, as regards mandamus, prescribed. 0. 


MARITIME LAW. 

1. Collision at night, between steamer and schooner, held caused 
by lack of lookout on steamer: and change of course by schooner, 
after collision was inevitable, did not contribute. Pacific Nav. 
Co vs. Allen, 12. 

2. Damage to cargo by rust held caused by bad stowage, and ship is 
liable. Macfarlane vs. Bk. Cerastes, 152. 

8. Ship held not responsible for death of hogs from suffocation, they 
being carried “on deck at owners risk.” Ephraim ve. Bk. 
Forest Queen, 170. 

4, Suit on charter party, against Board of Immigration, held bad 
on demurrer, the Board not being liable under the law. Bowler 
vs. Bd. of Immig., 563. 


Bee REVENUE LAWS, 2, 3,7: TAX, 4. 
MARRIAGE, see HUSBAND AND WIFE. 


MASTER AND SERVANT. 

1. Servant was ordered to drive master’s carriage home, but he 
went out of his way on his own business and ran into plaintiff: 
Held, master was not liable. Ah Sing vs. McIntyre, 196. 

2. Where labor contract provided for increased wages if servant had 
children, held, it did not apply to children born after the date of 
the contract. Bd. of Immigration vs. Hakalau, 254, 

8. Servant consented to work en schooner instead of plantation: 
held, not a violation of contract. <Afong vs. Kale, 594, 

MASTER IN CHANCERY, see DAMAGES, 2: EQUITY, 3. 
MILITARY. 

1. The Military Act of 1886 is unconstitutional. Re Military Act, 
764. 

2. Military Act of 1888 is constitutional. Re Military Act, 785. 
MINISTER OF INTERIOR, see GOVERNMENT: LIQUOR. 
MINOR, see INFANT: PARENT AND CHILD: PROBATE 

LAW. 
MISCONDUCT 
of Attorney. In Re Moanauli, 261. 
of Judge. In Re Kalai, 257. 
of Jury, see COURT. 
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MISTAKE, see PARTNERSHIP, 2. 
MITTIMUS, see CRIMINAL LAW, 21-25. 
MONEY see CRIMINAL LAW, 45. 
MORTGAGE. 

1. Mortgage being held to be void, it does not support it to find that 
any clause might not be fraudulent per se. See Hop vs. Soper, 4. 

2. The question should be left to the jury. 70. 

8. Mortgage of leasehold land and growing crops held good as 
against landlord’s claim of forfeiture of leased premises for non- 
payment of rent. Hop Sing vs. Kam On, 188. 

4. Mortgage held to be security for one year’s advances only. Zd., 
146. 

5. Mortgage made by a widow, of her interest in land, held geod, the 
interest being more than dower: and a second mortgage made to 
prevent foreclosure of the first held net to have been fraudulently 
obtained by the mortgagee. Ananu vs. Humphreys, 410. 

6. Deed declared to be a mortgage, it being given as security fora 
loan: and a subsequent purchaser held to have notice of fraud. 
Kailaa vs. Kanukai, 653. 

See BANKRUPTCY, 1: EVIDENCE, 4: RECEIVER. 

MURDER, see CRIMINAL LAW, 57. 

NEGLIGENCE, see MASTER AND SERVANT. 

NEGOTIABLE INSTRUMENT. 

1. If defendant insists on fraud as a defense to note, he must repu- 
diate the contract. Agnew va. Richardson, 9. 

Bee BANKRUPTCY, 2. 

NEW TRIAL. 

1. New trial ordered for newly discovered evidence, as to a power of 
attorney. Gartwright vs. Everett, 216. 

2. New trial ordered, as to amount of damages only, it appearing 
that Jury had misunderstood instructions of Court as to measure 
of damages. Gay vs. Mendonca, 293. 

8. Application for a new trial must be made within 10 days after 
verdict: but in some cases the Court will hear it later. Rer va. 
Reeve, 386; Rex va. Akuna, 549. 

4. New Trial refused, because alleged newly discovered evidence 
only discredited a witness at the trial, and for lack of evidence. 
Gay vs. McCandless, 365. 

5. New trial refused for lack of affidavit of witness as to his newly 
discovered evidence. Napahoa ve. Chinese Union, 879: Rex va. 
Makamaka, 394: Rex vs. Akana, 555. 
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6. Evidence not necessarily showing mistake or prejudice of jury, 
new trial refused. Lorsen vs. Waterhouse, 397. 

7. Application for new trial of criminal case in Circuit Court must 

be made to Supreme Court. Rex vs. Reeve, 336; Rex vs. Akant, 

549. 

Granted or refused, when. Bishop vs, Kala, 590. 

9. New trial refused, because newly discovered evidence was cumu- 
lative and diligence was not used in getting it. Clement va. 
Cartwright, 676. 

10. No bond being filed with motion, Court should not entertain 
motion. Joliva va. Kaulukou, 731. 

See APPEAL: EXCEPTIONS: COURT, 5, 6. 

NONSUIT, see APPEAL, 11. 

NOTE, see NEGOTIABLE INSTRUMENT. 


NOTICE. 

1. Public notice defined. Zishman vs. Perry, 266. 

2. Notice toclaimant in suit inrem: see Wing Wo Chan vs. Hawn. 

Govt., 502. 

See DEED, 6: LANDLORD AND TENANT, 2. 

NULLITY OF MARRIAGE, see HUSBAND AND WIFE. 
NUNC PRO TUNC, see APPEAL, 17. 

OPIUM, see CRIMINAL LAW, 58 to 61. 


PARENT AND CHILD. 
1, Adoption agreement, acknowledged but not recorded till after 
death of adopted parent, held invalid: and adopted child not 
entitled to policy of insurance on the father’s life, payable to 
“ gurviving children.” Black vs. Castle, 278. 
Care by plaintiff of defendant’s child held not to create any 
liability by defendant to pay for the support. Scott vs. Crown- 
ingburg, 727. 
See INFANT: PROBATE LAW: MASTER AND SERVANT. 
PARTNERSHIP. 
1. Misconduct of a partner not being proven, the Court declines to 
dissolve the partnership. Kian Tai vae. Yung Ah In, 221. 
2. Mistake in partnership articles not being proven, the- Court 
declines to reform them. Leong Kau vs. Monting, 415. 
See BANKRUPTCY, 2, 3: RECEIVER: PROBATE LAW, 2: 
CRIMINAL LAW, 48. 


PARTY, see REVENUE LAWS, 4: PLEADING. 
52 


w 


19 
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PASSENGER, see IMMIGRATION: MARITIME LAW. 
PASSPORT, see IMMIGRATION. 

PATENT, see LAND. 

PAYMENT, see PLEDGE: DEFENSE. 

PERSONAL PROPERTY, see REPLEVIN : SALE: REAL PRO- 


PERTY. 


PLEADING. 


L 


2, 


6 


14. 


Plea in bar, of res judicata, held good. Kalaeokekoi vs, Ka- 
hele, 147. 

General reference to records of former cases, held faulty: plea 
should be specilic. Jb. 


. Amendments are within discretion of Judge, and cannot be con- 


sidered on exceptions. Michiels vs. Hartford Ins. Co., 154. 


. Action for nullity of marriage should be brought in name of 


minor, by her parent, or by the parent, making minor a de- 
fendant. Re Fortado, 219. 

Action for nullity dismissed for informality of pleadings and 
process. Re Fortado, 278. 

After issue joined and jury trial had, the suit cannot be dismissed, 
before verdict, for variance between pleading and proof: but the 
Court should be asked to instruct the jury to render verdict for 
defendant. Perrett vs. Ka-aa, 285. 

Amendments to declaration ; how they should be made. Martin 
vs. Kerr, 850. 


. Although declaration is verbose and irrelevant, yet as it shows a 


cause of action, it is not bad on demurrer. To. 

Joint contractors should join. Bowler vs. Bd. Immigration, 
563. 

Suit against Board of Immigration held improperly brought. Zb. 


. If declaration contains more than one count, and one is bad, & 


general verdict may be reversed on error. Kerr vs. Martin, 645. 


. Counts in declaration for malicious prosecution held to be in Case, 


though called Trespass. Tb. 

Plea in bar held bad, the two suits being different. Un Wo Sang 
Co. vs. Alo, 661. 

Bill in Equity dismissed for multifariousness. Hawn. Govt. ve. 


Tram. Co., 683. 


See APPEAL: CONTINUANCE: HUSBAND AND WIFE, 6: 


REVENUE LAWS: SPECIFIC PERFORMANCE. 
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PLEDGE 

1. Pledge of shares of stock held to be as collateral security only. 
Wilfong vs. Paty, 120. 

2. Neither party having appropriated ‘the dividends from pledged 
stock to the payment of either of two debts for which the stock 
was security, the Court makes an equitable appropriation, con- 
sidering the holders of the stock as pledgces and not owners, 
Wilfong va. Paty, 226. 

3. All the securities pledged, and not alone the dividends on thein, 
held to be hy potheeated: and pledgor having become bankrupt, 
the general creditors had no claim as against the pledgees. 
Castle vs. Smith, 379. 


POLICE COURT, see COURT. 


POLICE POWER, see Rez ve. Lau Kiu, 489: Rex vs, Fernandez, 
505: Re Licenses, TIL 


PRACTICE, sce APPEAL: ATTORNEY: CLERK: CONTINU- 
ANCE: COSTS: COURT: CRIMINAL LAW: EQUITY: 
EVIDENCE: EXCEPTIONS: EXECUTION: GARNISHEE: 
JUDGMENT: MANDAMUS: NEW TRIAL: PARTIES: 
PLEADING: PROBATE LAW: RULES: WRIT OF ERROR. 


PROBATE LAW. 
A. PROBATE AND CONSTRUCTION OF WILL, 1. 
B. EXECUTORS AND ADMINISTRATORS, 2 to 5. 
C. GUARDIAN AND WARD, 6, 7. 
D. JURISDICTION AND PRACTICE, 8 to 11. 


A. PROBATE AND CONSTRUCTION OF WILL. 


1. Clause in will hehl to create life estate in devisee, with vested 
remainder to her children: and share of devisee’s son passed to 
his assignee in bankruptcy. Damon vs. Dickson, 694, 


B. EXECUTORS AND ADMINISTRATORS, 


2. Plaintif sued administrator of plaintiff’s partner to recover share 
of money which the partners were to receive on a Government 
contract: Held, as the administrator had collected the money, it 
was not necessary for Plaintiff to put in a claim against the 
estate, but he could recover his share from the administrator. 
Garcia vs. Mendonca, 194. 

3. 21242, Civil Code, requiring executor to cite next of kin of 
deceased, isa direction and nota mandate. It is not necessary that 
next of kin be cited before probate. Ketate of Engelhardt, 264. 
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4. Rejection of claim against estate must be brought home to 
elaimant. Lorsen vs. Waterhouse, 397. 


5. See BANKRUPTCY, 2. 
C. GUARDIAN AND WARD. 
6. Rules laid down as to accounts and commissions. Estate of 
Long, 368. 
7. See INFANT: PARENT AND CHILD. 


D. JURISDICTION AND PRACTICE. 


8. Where an appeal to a jury has been dismissed for informality by 
a Justice at Term, exceptions and not appeal is the proper 
method for taking the matter to the Full Court. state of 
Brenig, 649. 

% Contesting party ean reserve proof for jury trial. Zb, 

10. Affidavit of value need not be filed at any particular time. Zb. 

11. Claim to the estate must be made in Probate Court. Jb. 


PUBLICATION, see CONTEMPT OF COURT: COPYRIGHT. 
RE-ARGUMENT, see APPEAL, 


REAL PROPERTY. 
1, Clause in will held to give devisee estate for life, with vested 
remainder in her children. Damon vs. Dickson, 694. 


2. House, under the circumstanecs, held to be personal property, 
not real, Apolo vs. Katto, 755. 

Sce LAND. 

RECEIVER. 

1. Receiver's power is limited by the order appointing him. Unna 


va. Brown, 190. 
2. Advances by Receiver held not to be a prior licn to existing 


mortgages. J). 

See BANKRUPTCY, 2, 3. 

RECORD, see CRIMINAL LAW, 27. 

RECORDED INSTRUMENT, see PARENT AND CHILD. 

REFORMING INSTRUMENT, see DEED: MORTGAGE: PART- 
NERSHIP: FRAUD: MISTAKE, 

REHEARING, see APPEAL. 

REMAINDER, see REAL PROPERTY. 

RENT, see LANDLORD AND TENANT. 
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REPLEVIN. 

1. A Police Justice, in a replevin suit, ordered plaintiff therein to 
give a bond, and fined and imprisoned him for contempt for 
refusal: held, such order was beyond the authority of the Jus- 
tice. Alau ve. Everett, $2. 


REPRESENTATION, see EVIDENCE. 
RES JUDICATA, see PLEADING, 1, 2, 13. 


REVENUE LAWS. 

1. Act “Kelating to Duties on Wines,” held unconstitutional as to 
other goods mentioned init. Hyman vs. Kapena, 76. 

2. Goods not on manifest of vessel on which they are imported, are 

liable to forfeiture. Cleghorn vs. Sam Shoo, 188. 

3. Conviction of claimant, in Police Court, for concealing the goods, 

is no bar to forfeiture. Tòb. 

4. Collector of Customs cannot sue in his own name for unpaid 
duties: suit must be brought by the Government. Cleghorn va. 
Macfarlane, 314. 

5. Such an action may be brought in assumpsit. Jb. 

6, Orders on which goods are delivered from Custom House are not 

such vouchers as need te be annexed to the complaint. To. 
7. A vessel arriving in the Kingdom, with opium concealed in secret 
compartment, may be forfeited. Zhe Consuclo, 704. 

8 Chapter 7, Lawe of 1880, is not repealed by Chapter 73 of same 
year. Ib. 

See IMMIGRATION: STATUTES. 


ROYAL PATENT, see LAND. 
RULES OF SUPREME COURT. 


VIII. See Rer vs. Reeve, 387. 
“ B, “u Joliva vs. Kaulukou, 732 
“ D. “& Widemann vs. Ah In, 262. 
pete “ Kaleialii va. Ackutwela, 386. 
XIL ‘ Sherman vs. Harrison, 683. 
XXXIX. B. See Rex ve. Lee Choy, 63. 
t t “ Humuula vs. Ahlo, 213 
t s “| Afong vs. Kale, 521. 
SALE, 


1, In action on note given for purchase price of a horse, if defendant 
claims fraud, he must repudiate the contract. Agnew vs. 
Richardson, 9. 

2 Sale of ring, by one who had it for purpose of selling, held legal. 
Wenner vs. Lindsay, 150. 
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8. Opium was sold in bond for export: it was destroyed by fire 
before delivery : held, seller was not bailee, and purchaser, having 
paid the price, is entitled to recover it. Wong Ko vs. Hawn. 
Govt., 690. 

See CONTRACT: EVIDENCE: KING. 


SALE OF LAND, see DEED: LAND: MORTGAGE: SPECIFIC 
PERFORMANCE. : 


SCHOOL, see TAX, 3. 

SECURITY, see MORTGAGE: PLEDGE. 
SENTENCE, see CRIMINAL LAW, 28-31. 
SERVANT, sce MASTER AND SERVANT. 
SHIP, see MARITIME LAW. 


SPECIFIC PERFORMANCE. 

1. Specific performance refused, the Court holding that a good title 
was not offered to vendee, and that circumstances of the parties 
had changed. Peterson ve. Lazarus, 129. 

2. Covenant for renewal! in lease being uncertain, the Court declines 
to enforce it. Parker ve. Cartwright, 586. 

3. If contract admits of two constructions, they should both be 
averred in bill. Zo., 618. 

See DAMAGES, 2. 
STATUTES. 

1. Opium Law (Chap. 73, 1886) is a penal statute, not a revenue law. 
Re Brito, 43. 

2. Opium Law of 1886 does not make possession a punishable 
offense. Jb: and Rex vs. Young Tang, 49. 

3. Duty of Court, as to holding a law eonstitutional. ez va. 
Young Tang, 60. 

4. Law must embrace but one object. Tb: and Hyman vs. Kapena, 
76; Rex vs. Fernandez, 505. 

5. Law imposing import duties on wine, held unconstitutional as to 

- other articles. JZyman vs. Kapena, 76. 

6. Effect of a repealing statute considered, re Opium Laws. Rez vs. 
Yung Hong, 359. 

7. Defense of unconstitutionality is always open in a criminal case, 
Rex vs. Lau Kiu, 492. 

8. Courts must follow intent of Legislature without regard to its 
wisdom. Rego vs. Mahoe, 621. 

9. Government is not bound by a statute unless named in it. 
Bowler vs, Ba. Immig., 718. 
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10. Opinions of Supreme Court as to sundry laws: see Re Military 
Act, 764, 785; Re Licenses, 771; Re Appropriation Bill, 777; 
Re Charters, 779; Re Street Openings, 781; Re Cabinet, 783. 

See COURTS: CRIMINAL LAW: GOVERNMENT: IMMIGRA- 
TION: REVENUE LAWS: TAX: STATUTES CITED: 
STATUTE OF FRAUDS: STATUTE OF LIMITATIONS. 


STATUTES CITED. 
CIVIL CODE. 


Bec. 8, Comp. Laws, page 2. Re Man Nun, 463. 


“ 20, t s 4¢ 5 Rexvs. Yung Hong, 361. 

si 21, “u ae a“ i 4i it it s 362. 

a 41, se ss « 10. Re Streets, 781. 

ae 56, te u « 15. Re Licenses, 774. 

7 79, is by “ 21. Bradley vs. Thurston, 538, 
<i 130, 4 4“ (K 30. 46 “& ac ti 
“167, t n “ 39%. Widemann vs, Thurston, 472. 
de 184-186, “u it a“ 41, 4 +6 4“ a“ 
a «6 “ 4i “ (3 “ Re Streets, 781, 

“ 237, * « “ 55. Lishman vs. Perry, 267. 
«887, n ss ‘9%. Halstead vs. Gay, 589, 


<b 485, see Stats, 1886, < 66. Bishop vs. Gulick, 634. 
“ 518, Comp. Laws, “ 147. Cleghorn vs. Macfarlane, 316. 


a 539, is “u “u 153. a“ it “ it] 
ss 545, u s “ 155. #8 ‘* Samshoo, 189, 
4i 547, 4t as “u 156, 4 “u 46 sé 

‘+ 656, “ "s “ 188. Re Man Nun, 464. 

+ 666, u d “ 190. Cleghorn vs, Macfarlane, 315. 
s4- 688, “ u “& 195. Re Military Act, 769. 

“ 822, es #8 “ 286. Gay vs. Mendonca, 297. 

“ 824, ae a č “& Rex vs. Young Tang, 61. 

4 829, sg s a « 237. Bowler vs. Bd. Immig., 718. 
‘s 833, s s “ 238. Re Military Act, 769. 
“834, u s “ 239. Rex vs. Young Hong, 359. 
“836, “ “ “ «Estate of Brenig, 641. 
‘859, af ae “ 244. Thurston vs, Aylett, 573. 

a it t ae «& u  Makalei vs. Himeni, 169. 

4 860-869, s t “% 245, Rex vs. Kahele, 389. 

“ 893, t ss “ 257. Re Piipiilani, 103. 

si 919, 4 st i 268. “u “cc $s 

s- 953, ae af “278. Congdon vs. Ackerman, 570. 
“994, ss af “& 293. Estate of Long, 372. 

4¢ 1005, s s u 296. Rego vs. Mahoe, 624. 
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STATUTES CITED. 
CIVIL CODE. 


Sec. 1006, Comp. Laws, page 296. Rego vs. Mahoe, 624. 


we se ee a “ č  Humuula vs. Ahlo, 213. 
bi, as a “ a Rex vs. Lee Choy, 63. 
“u 1008, u “ “ 297. Afong vs. Kale, 521. 
“& 1053, t ti “ 309. Apolo vs. Kauo, 756. 
“ 1098-1098, * Jf “& 318, Ackerman vs. Congdon, 34. 
“ 1100, s by “& 320. Cleghorn vs. Macfarlane, 317. 
u 1102, a “u iT) 821. sc t be be 
‘6 1108, s te ‘© 323. Okuu vs. Kalaikawaha, 312. 
“ 1128, as ae « 328. Alau vs. Everett, 84. 
“1187, a “ “ 330. Ahin vs. Widemann, 334. 
ét 1138, és “ (1S K és és 6 it 
1140-1143, *“ u “ 331. Black vs. Castle, 273. 
See, ail ss fs «Bd. Immig. vs. Hakalau, 254. 
“1144, “ “ “ u Kerr vs. Martin, 651. 
‘1156, “ af u 335, Joliva vs. Kaulukou, 732. 
& 1157, “ u « «Ami vs. Parke, 214. 
He ae ee af “ u Ahin vs. Widemann, 333. 

(23 1158, a6 t bs it or bi iT] 834, 
«1199, u “ “ 360. Rex vs. Macfarlane, 352. 

“o 1242, “ i “ 395. Est. Engelhardt, 264. 
“& 1263, es ae “ 409. Black vs. Castle, 274. 
“ 1278, i i “ 414, Lopez vs. Ahman, 2. 
u 1280, s it “ 417. Rose vs. Smith, 3. 
“ 1281, “u u “ 421, Estate Long, 372. 
“ 1314, u “ ‘© 432. Re Fortado, 219. 
“ 1857, t we ‘© 444, Meek vs. Aswan, 751. 
«1383, s ae “& 450, Lishiman vs. Perry, 267. 
“1423, ae s t“ 462. Afong vs. Kale, 595. 
“u 1448, i se u 474. Keamalu vs. Luhau, 826. 

CONSTITUTION, 
Art. 1, Re Licenses, 773. 

mot Rex va. Lau Kiu, 492. 

“8B Re Man Nun, 463. 

oa 6, be tt 4“ 462. 

To qirs Rex vs. Fernandez, 519. 

E T; Re Man Nun, 462. 

ar as Paa vs. Richardson, 801. 

te ores Rex vs. Ah Har, 321. 


“9. Wing Wo Chan vs. Government, 502. 
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STATUTES CITED. 


Art. 


tt 


CONSTITUTION. 


Rex vs. Fernandez, 519. 
Widemann vs. Thurston, 475. 
Re Man Nun, 462. 
Rex vs. Lau Kiu, 498. 
Rex vs. Testa, 208. 
Rex vs. Lau Kiu, 489. 
Rex vs. Fernandez, 519. 
Rex vs. Lau Kiu, 489. 

it it at “t u 
Re Licenses, 771. 
Rex vs. Fernandez, 519. 
Re Man Nun, 462. 
Widemann vs. Thurston, 475. 
Re Cabinet, 784. 

ti it 783. 
Re Military Act, 764. 
Everett vs. Baker, 248. 

u a“ tg 233, 
u a6 i 240. 

Re Cabinet, 784. 

Loo Ngawk vs. Cartwright, 401. 
Re Cabinet, 784. 
Everett vs. Baker, 233. 


t i t 2937, 


a tt u tt 


u u t 232, 

Re Cubinet, 784. 
Everett vs. Baker, 240, 
Rex vs, Testa, 201. 

t +i u iy 
Rex vs. Young Tang, 61. 
Re Liceuses, 771. 
Everett vs. Baker, 234. 
Rex vs. Testa, 201, 
Re Military Act, 768, 
Everett vs. Baker, 287. 
Rego vs. Mahoe, 623. 
Hyman vs. Kapena, 77. 
Rex vs. Fernandez, 508. 
Rex vs. Yung Hong, 360. 
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STATUTES CITED. 


Art. 
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ob 


1539. 
1545. 
1846. 
(Z 
1850. 
1851. 
1559. 
1864. 
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CONSTITUTION. 
Rex vs. Young Tang, 59. 
6 ti (43 i 61. 
Re Cabinet, 784. 
Everett vs. Baker, 233. 
Rex vs. Testa, 210. 


PENAL CODE. 


Chap. 1, See. 2, page 1, Re Brito, 43. 
ote AB. t 8. Rex vs. Ab-Har, 322. 
5, “ 4, #8 7. * © Ahop, 562. 
6 |, “ g “u Ho Fon, 758. 

16, “ stold, 381. “© “ Chop Tin, 384. 

28, “ 4, “o 60, © © Ho Fon, 758. 

29, © 18t020, “ 66. Ackerman vs, Congdon, 33. 

44, “ 2, & 108. Rex vs. Leong Tiam, 340. 

49, “1, «117, Re Man Nun, 463. 

ji, O“ 2, “ 122, Re Piipiilani, 102. 

88, “ lto, « 262, Rex vs. Young Tang, 58. 

SESSION Laws. 

Declar. of Rights. Thurston vs. Bishop, 423, 
J. Stat. Laws, page 109, See. 8. t ce as 424. 

| 5 es a ‘81 (Principles, &e.> “ I it 421. 
T.t a (169, See 1. Bishop vs. Gulick, 634. 

See Comp, Laws, Sec. HHS. Keamalu vs. Luhau, 326. 

Page 73, See. 54 Thurston vs, Bishop, 435. 

See Comp. Laws, page 496, Lishman vs. Perry, 266. 

Page 20. See Comp. Laws, p. 394. Estate Brenig, 642. 

“95, oe ti “ p. 277. Bkptey. On Chong, 377. 
uo aa a «op. 61. Thram vs. P. C. A., 135. 
ns | hh ae ‘cp. 213. Re Military, 767. 

Ch. 16, See. 2. See Comp. Laws., p. 434. Opiopio vs. Kane, 342, 
AS. 182s H 4 pp. 898, Re Man Nun, 460. 
“on, % 5 ee “ op. 416. Bowler vs. Bd. Im., 716. 
«9. See Comp. Laws, p. 255. Rego vs. Muhoe, 624. 
hs M8 Hf ef “op © Lopes va. Ah Man, 2. 
ied |! ag se “& p. 108. Re Military, 770. 
ou, = “ a571. Rex vs. Yung Hong, 360. 
4i íi 


i se coop u u u Young Tang, 50. 


Ch. 10, See. 3. “ ep. 397. Lorsen vs. Waterhouse, 399. 


os 40, 


“i “ p 341. Rex vs. Wo Sow, 736. 


STATUTES CITED. 


INDEX. 


Srssion Laws. 


1876. Ch, 40, Sec, 21. Comp. Laws, p. 3H. Rex vs. MeGiffin, 113. 
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uo p. 345. uo u Chop Tin, 384. 
“o p 347. “u a Ho Fon, 759. 


o p. 571, uo u Young Hong, 380. 
tt a u u Yung Tang, 50. 


« p.616. ao e Wall, 760. 
op. 145.) Hyman vs. Kapena, 77. 
op. TL Rex vs, Yung Hong, 350. 
topt u u Young Tang, 51. 
t p. 642. u u u u'o pg. 
op, 643. Widemann vs. Thurston, 484, 
“ p. 61. Rex vs. Young Tang, 50, 
“o p, 662. Bradley vs. Thurston, 53%, 
“ p.671. Re Military, 707. 
“p, 120-4. Union Feed Co, vs. Luce, 66. 
up e | Hilo Co, vs, Minister, 669, 
© p.693. Bradley vs. Thurston, 528, 
“ p.698. Rex vs, Alh Geek, 544. 
“op tt © Fernandez, 503, 

Rego vs. Mahoe, 624. 

Govt. vs. Tram, Co., 684. 

Rex vs. Wall, 760. 

Damon vs. Dickson, 703. 

Bkptey. On Chong, 377. 

See Hop vs. Soper, 5. 

Estate Long, 372. 

Alau vs. Everett, $3. 

Rex vs, Kahele, 38s. 

Bradley vs. Thurston, 538. 

The Consuelo, 712. 

Cleghorn vs Samshoo, 189. 

Government vs, Tram, Co., 684. 

Re Military, 764. 

Hilo Co. vs, Minister, 672. 

Bishop vs. Gulick, 628, 

Union Feed vs. Luce, 66. 

Re Military, 769. 

Rex vs. Lum Hung, 344. 

Hyman vs. Kapena, 77. 

Rex vs, Ah Gock, 44. 
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STATUTES CITED. 
Session Laws. 


1886. Chap. 59. Rex vs. Testa, 201. 
se “62, Paa vs. Richardson, 301. 
s ss ae Rex vs. Awana, 305. 
“ te Rego vs. Mahoe, 621. 
as 64. Widemann vs. Thurston, 473. 
s “o BR Pacific Nav. vs. Allen, 12. 
t & 69. Lishman vs. Perry, 267. 
sS sf s$ _ Kahai vs. Rose, 272, 
aK t 73. Re Brito, 48. 
‘$ as - Rex vs. Yung Hong, 360. 
“t A t The Consuelo, 712, 
1887,“ 8. Bowler vs. Bd. Imm., 568. 
i fe 14, Rex vs. Testa, 201. 
tf “20. a“ Yung Hong, 360. 
“a «o 25, Re Cabinet, 784. 
me “ Re Military, 785. 
u « 28. Rex vs. Leong Tiam, 338. 
i A u Re Man Nun, 454 
u i 29, Everett vs. Baker, 229. 
1888, “ 23, Government vs. Tram. Co., 684. 
a “26. Re Military, 785. 
s u 36. Rex vs, Kahele, 888. 
s 16 4l. “ a Lau Kiu, 489, 
‘t ae 51. Bowler vs. Bd. Imm., 717. 
s s t Widemann vs. Thurston, 474. 
i “u 56, Government vs. Tram. Co., 684. 
s “u 6 Wing Wo Chan vs. Govt., 501. 
t is tf Rex va, Fernandez, 505. 
“ “o 7o The Consuelo, 713. 


STATUTE OF FRAUDS. 

1. Sale of house held not to be a sale of lands, tenements or heredita- 

ments, and not within the stalute. Apolo vs. Kauo, 155. 

STATUTE OF LIMITATIONS, see APPEAL: LAND: TRUST, 4. 
STOCK, see PLEDGE. 
STREET. 

1. Right to grade street. Widemann va. Thurston, 170. 

2. ü u opon Re Streeter, 781. 
SUGAR, see TAX, 4. 
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SUMMARY POSSESSION, see LANDLORD AND TENANT. 
SUMMONS, see PLEADING. 

SUPREME COURT, see COURT. 

SURVEY, see LAND. 


TAX. 

1. Where tax-payer has lost right of appeal by failure to make 
return, he cannot afterwards insist on right to examine tax list. 
Union Feed Co. vs. Luce, 64. 

2. Failure of assessor to make copies of list as provided by law does 
not render tax invalid: such irregularity can be complained of 
by the tax payer only to the extent of his injury. Zb. 

8. Property actually in use and occupation of schools is exempt 
from taxation: but not property the income of which goes to 
such schools. Bishop vs. Gulick, 627. 

4. Vessel laden with sugar cleared from port on June 30, but did not 
sail till July 1. Held, the sugar was properly taxable to its 
owners on July Ist. Hilo Sugar Co. vs. Minister Finance, 665. 

See POLICE POWER: REVENUE LAWS. 

TENANT, see JOINT TENANCY : LANDLORD AND TENANT. 
TITLE see LAND: REAL PROPERTY. 

TRAMWAY, tee Govt. ve. Tram. Co., 6838; Rex re. Wall, 760. 
TRANSLATION, see CRIMINAL LAW, 9, 10. 

TRESPASS see PLEADING, 12. 

TRIAL, see CRIMINAL LAW, 32. 

TRUST. 

1. Deed taken by Defendant held to be in trust for Plaintiff, it 
having been fraudulently obtained by Defendant. Trask ve. 
Pakiko, 46. 

2, Deed by plaintiff to defendant, on condition that Defendant sup- 
ported Plaintiff for life, held to be in trust, and Defendant ordered 
to reconvey. Leiau vs. Kahaikalua, 86. 

8. Plaintiff and two others obtained a Royal Patent. Held, there 
was no resulting trust in favor of Plaintiff, because he paid more 
than the others, but the three grantees are tenants in common. 
Olepau ve. Rahapa, 115. 

4. Plaintiff having delayed 29 years before bringing suit, is guilty 
of laches. Jb 

5. A resulting trust held to be established in favor of husband as to 
land bougbt with wife's money. Kanoelchua vs, Cartwright, 
327. 
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6. Trust deed, made by His Majesty for benefit of creditors, held to 
cover s claim for money alleged to have becu paid His Majesty 
as a bribe, Loo Nyawk va. Cartwright, 401, 

7 Agreemcut of claimant to forbear presenting claim to Legislature, 
was sufficient consideration for the trust deed, Zh. 

8 Bill to declare defendant a Trustee as to obtaining a lease for a 
ecrlain Hui, dismissed for Jack of proof. Nahale vs. Kaiaiki, 615, 

9 Goods sold by Plaintiff for a Royal Funeral held, not sold to the 
King, and His Trustees not liable under the trust decd to them. 
Green va. Cartwright, T21. 

See DEED, 3. 

USE, see TRUST. 

VENDOR AND VENDEF, sce DEED: LAND: SPECIFIC PER- 
FORMANCE, 

VERDICT, see COURT: NEW TRIAL: APPEAL: CRIMINAL 
LAW. 

VETO, see GOVERNMENT. 

WAIVER, see APPEAL, 

WARRANT, see ARREST: CRIMINAL LAW. 

WARRANTY, see EVIDENCE. 

WATER, see LANDLORD AND TENANT, 6, 8, 10, 11; Halstead 
us, (FU, IST. 

WAY. 

1. A snit for damages for injury to right of way is properly triable 
before a jury, and is not within jurisdiction of Commissioners of 
Private Ways, Wahai vs, Rose, 270. 

WIDOW, see HUSBAND AND WIEBE: PROBATE LAW. 


WIFE, “a a“ ae té ce 6c 
WILL, see PROBATE LAW. 

WITNESS, see EVIDENCE: COSTS: CRIMINAL LAW. 
WORDS AND PHRASES. 


Attempt to land. See Rex vs. Leong Tiam, 340. 
Authority. “ Re Man Nan, 459. 
Belonging. “& Bishop vs. Gulick, 629, 
Carried about for sale. Rex vs, Ah Gock, 546. 
Chief Clerk. fe ç u s č u Kahele, 388, 
Children. © Black va, Castle, 273, 


Citation, u Est. Engelhardt, 264. 
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WORDS AND PHRASES. 


Dangerous. 
Due Process of Law. u 
al as af ét it 
Exccution, ki 
Freight payable dead or alive. “ 
Hog. u 
Jurisdiction. s 
Kahakai. fe 
May. “ 
Money. t 
No further appeal. n 
On deck at owner's risk. ss 
Order. ts 
Pending. u 
Peitaining. ft 
Publie Notice. t 
Reasonable Doubt, i 
Record. ý 
Relating. u 
Selling. as 
Shall have power. u 
Subject to a new agreement, “ 
Taken. a 
Voucher, ft 


WRIT OF FRROR. 
Application for writ must be within six months from date of 


1, 


decision, not from date of notiee. 
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See Rex vs. Fernandez, 509. 


Re Man Nun, 459. 

Wing Wo Chan vs. Govt., 502 
Bkptey. Ou Chong, 376. 
Ephraim vs. Forest Queen, 173. 
Matson vs. Aiona, 158, 

Rex vs. Lee Fook, 253. 
Halstead vs. Gay, 589. 
Bradley vs. Thurston, 540. 
Rex vs. McGiffin, 113. 

Rego vs. Mahoe, 621. 
Ephraim vs. Forest Queen, 173. 
Cleghorn vs Macfarlane, 317. 
Rex vs. Lee Fook, 249. 
Bishop vs, Gulick, 634. 
Lishman vs, Perry, 266. 
CRIMINAL LAW, 57. 

Rex vs. Wo Sow, 788%. 

Bishop vs. Gulick, 634. 

Rex va. Ah Goek, 546. 
Bradley vs. Thurston, 538. 
Parker vs. Cartwright, 596. 
Widemann vs. Thurston, 476. 

Cleghorn vs. Macfarlane, 317. 


«lini es, Parke, 214. 


2. Costs not allowed to defendant in error, because notice of defect 


was not brought to notiec of Court. 


th. 


83. Writ of error does not lie to a judgment in a jury waived case. 


4. Counsel, not Clerk of Court, must prepare the writ. 


Ahin va, Widemann, 333. 


5. See Horr vs. Martin, 645. 
See APPEAL: EXCEPTIONS. 


Lb. 


